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PREFACE  TO  THE  FIRST  EDITION. 

In  offering  this  work  to  the  profession,  it  may  not  be  im- 
proper to  state  the  considerations  which  induced  its  undertak- 
ing, and  the  objects  sought  to  be  accom[)lished  bv  it.  No 
attempt  has  been  made  to  write  a  formal  treatise  on  the  law 
of  instructions,  or  the  practice  of  instructing  juries;  the  design 
has  been  rather  to  furnish  the  profession  in  those  States  where 
instructions  are  required  to  be  in  writing,  a  work  of  practical 
utility,  by  collecting  toijether,  in  a  somewhat  connected  form, 
the  decisions  of  the  higher  courts  regarding  the  general  form 
and  essential  requisites  of  written  instructions,  to  be  given  by 
the  court  to  the  jury;  and  also,  by  furnishing  carefully  jn-e- 
pared  general  instructions  upon  many  of  the  more  common 
and  intricate  questions  likely  to  arise  in  a  general  ])ractice. 

There  is,  perhaps,  no  other  branch  of  the  practice  in  which 
a  young  practitioner  feels  the  need  of  assistance  so  much  as 
in  the  preparation  of  his  instructions,  and  requests  for  instruc- 
tions to  the  jury.  He  generally  commences  the  practice  of  his 
profession  not  only  without  experience,  but  without  even  a 
theoretical  knowledge  of  the  subject,  and,  in  the  absence  of 
some  work  of  this  kind,  without  any  means  of  acquiring  such 
knowledge.  If  he  refers  to  his  usual  text-books,  he  will  find 
stated  the  general  principle  of  law  which  he  seeks,  together  with 
an  account  of  its  origin,  history,  mutations,  contrary  holdings 
and  the  reasons  npon  which  it  is  based,  with  illustrations  drawn 
from  otlier  systems  of  jurisprudence,  while  its  exceptions,  qual- 
ifications and  limitations  are  treated  of  in  another  chapter;  all 
of  which  may  be  proper  enough  for  a  learner,  but  it  is  of 
little  assistance  in  the  attempt  to  give  a  concise  and  exact 
statement  of  the  whole  of  the  law  upon  the  point  in  question. 

It  not  unfrequently  happens  that,  for  greater  certainty,  lie 
quotes,  in  his  instructions,  verbatim^  from  an  opinion  given  by 
tlie  higher  courts  in  a  similar  case,  and  ultimately  finds,  to  his 
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surprise,  that  while  the  language  used  bj  the  court  was  proper 
enough,  taken  in  connection  with  the  facts  in  the  case  under 
consideration,  it  was  not  intended  to  announce  a  principle  of 
universal  application,  and  that,  as  applied  to  his  own  case,  his 
instructions  are  erroneous,  although  stated  "  in  the  very  language 
of  the  Supreme  Court  itself." 

Judging  from  the  number  of  new  trials  granted  and  cases 
reversed,  on  the  ground  of  technical  and  formal  errors  in  tlie 
instructions  given,  it  would  seem  that  the  case  is  not  much 
better  with  many  of  the  older  members  of  the  profession.  The 
truth  is,  very  few  lawyers  are  able  to  write  an  elaborate  set  of 
instructions  upon  intricate  points  of  law  amidst  the  distractions 
of  a  hotly  contested  trial,  without  committing  formal  errors, 
which  cafmot  be  detected  by  the  judge  who  tries  the  case 
in  the  time  usually  allowed  for  that  purpose.  The  general 
rule  of  law  applicable  to  the  case  may  be  recalled  readily 
enough ;  but  its  exceptions  and  qualifications  are  apt  to  be 
overlooked  under  such  circumstances,  and  the  practical  result 
is,  that  more  new  trials  are  granted,  and  more  cases  reversed, 
on  the  ground  of  informality  and  technical  errors  in  the  in- 
structions, than  there  are  for  the  reason  that  either  the  counsel 
or  the  court  really  mistook  the  principle  of  the  law  in  the 
case.  In  view  of  these  facts  it  would  seem  that  a  work  of 
this  kind  is  almost  indispensable  to  the  young  practitioner,  and 
that  to  the  experienced  lawyer  it  may  be  of  some  assistance, 
to  say  the  least. 

While  one  instruction  need  not  embody  all  the  l«aw  of  the 
case,  each  instruction  should,  in  itself,  in  a  clear  and  concise 
manner,  correctly  state  the  principle  of  law  which  it  purports 
to  announce,  with  all  its  necessary  exceptions  and  limitations, 
without  reference  to  the  other  instructions  in  the  case.  In  the 
following  pages  are  contained  over  two  thousand  general  in- 
structions, complying  with  the  above  requisites,  which  cover 
most  of  the  more  difficult  points  which  are  likely  to  arise  in  a 
general  practice.  It  is,  of  course,  impossible  to  anticipate  the 
ever-varying  facts  of  different  cases,  but  it  is  believed  that  but 
few  cases  will  ])resent  themselves,  involving  ditficult  proj)osi- 
tions  of  law,  for  which  the  necessary  general  instructions  can 
not  be  found  in  this  work,  or  instructions  embracing  the  ])rin- 
ciplcs  desired  to  be  enunciated,  which  can,  by  very  slight 
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verbal  alterations,  be  adapted  to  the  case  in  point,  or  at  least 
serve  as  a  guide  in  drawing  otliers  adapted  to  the  peculiar 
facts  of  the  case  on  trial.  With  any  amount  of  aid  from 
others  there  will  always  be  abundant  opportunities  for  the  ex- 
eixsise  of  learning  and  skill  in  drawing  s[:ecial  instructions  to 
meet  the  facts  of  each  particular  case. 

Upon  some  subjects  the  local  statutes  and  decisions  of  the 
courts  of  the  several  States  differ  greatly,  and  it  is  manifestly 
impracticable  to  adapt  all  the  instructions  liere  given  to  these 
local  laws  and  decisions;  but  as  they  are  mostly  of  a  general 
nature,  each  practitioner,  by  slight  alterations,  can  make  them 
conform  to  the  statutes  and  ]iractice  of  his  own  State.  It 
must  be  constantly  borne  in  mind  that  the  object  of  this  work 
is  not  BO  much  to  teach  the  law,  as  it  is  to  a.-sist  in  a  correct 
statement  of  it;  and  it  has  been  assumed  that  each  lawyer 
knows  the  laws  peculiar  to  his  own  State. 

WLen  an  instruction  embodies  a  familiar  principle  of  law, 
it  has  not  been  deemed  necessary  to  cite  authorities  in  su])port 
of  it,  bat  in  all  other  oases  one  or  more  authorities  are  given. 

It  may  not  be  safe  to  assume  that  no  mistakes  have  been 
made  in  attempting  to  state  so  many  distinct  propositions  of 
law,  and  upon  so  great  a  variety  of  subjects  as  are  contained 
in  the  following  pages;  but  no  pains  or  labor  have  been  sj)ared 
to  avoid  errors,  and  it  is  contidently  believed  that  not  many 
will  be  found. 

F.  Sackett. 

Chicago^  Decemher^  1880. 
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PREFACE  TO  THE  SEOOISD  EDITION. 

The  general  favor  with  which  the  first  edition  of  this  work 
liaa  been  received,  has  induced  the  publishers  to  issue  a  second 
and  revised  edition,  in  which  such  errors  as  have  been  discov- 
ered are  corrected,  and  such  improvements  as  have  suggested 
themselves,  or  been  suggested  by  others,  friends  of  the  work, 
are  made.  It  is  hoped  tliat  these  improvements  will  render 
the  work  of  still  greater  service  to  the  profession,  and  still 
more  deserving  of  credit. 

An  eminent  jurist  has  said  that  instructions  should  be  few 
and  those  plain  and  simple  as  language  can  make  them. 
(Walker,  J.,  in  Springdale  Cem.  Abso.  v.  Smith,  24  111.,  480.) 
But  when  we  consider  that,  as  a  general  rule,  they  are  written 
by  lawyers  in  the  bustle  and  hurry  of  the  trial,  during  the 
arguments  of  opposing  counsel,  often  when  the  mind  is  tired, 
and  without  previous  study,  it  is  not  surprising  that  many  of 
them,  as  found  in  the  reports,  are  not  plain  and  simple  as  lan- 
guage c>an  make  them. 

In  this  edition,  where  it  has  been  possible  to  do  so  without 
changing  the  legal  eflFect,  all  unnecessary  and  surplus  words 
have  been  stricken  out,  at  all  times  keeping  in  view  the  object 
of  the  instruction  to  convey  to  the  minds  of  the  jurors  the 
correct  principles  of  the  law  to  be  applied  by  them  to  the  evi- 
dence in  making  up  their  verdict. 

The  form  of  the  instructions  given  have  l>een  held  to  state 
the  law  correctly  in  the  cases  where  given,  and  may  be  easily 
modified  so  as  to  make  them  applicable  to- other  cases,  bearing 
in  mind  that  an  instruction  is  never  proper  unless  based  upon 
the  evidence  in  the  case. 

Mahtin  L.  Newell. 

Minonk^  Illinois^  May,  1888. 
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CHAPTER  I. 
INSTRUCTIONS— THEIR  FORMS  AND  REQUISITES. 

rBTTRODUOnON CHANGE  OFTHB  OOMHOK  LAW  PRACTICB — I^Pr;^UG• 

TlOlf  TO  BE  IN  WBITINO LAWS  OF  THB  DIFFERENT  STATE^  '- 

Ssc.    1.  statute  mandatory — Instructions  must  be  in  writing. 

2.  RemarkB  by  the  Court  calculated  to  influence  the  jury. 

3.  Writing  may  be  waived. 

4.  Ck>urt  may  instruct  without  being  asked. 

5.  Duty  of  the  Court  to  instruct. 

6.  Instructions  should  be  clear,  accurate  and  concise, 

7.  Should  not  be  argumentative. 

8.  Should  be  confined  to  matters  of  law. 

9.  Should  not  submit  questions  of  law  to  the  jury. 

10.  Degree  of  care  in  a  given  caoe  is  a  question  of  law. 

11.  Abstract  propositions  of  law  not  to  be  given,  when. 

12.  Should  not  ignore  facts  proven. 

13.  Should  not  give  nndue  prominence  to  portions  of  the  evid'^nce. 

14.  Should  not  give  undue  prominence  to  unimportant  matters. 

15.  Should  be  given  where  there  is  any  evidence,  etc. 

16.  Must  not  assume  controverted  matters. 

17.  Matters  not  controverted  may  be  assumed. 

18.  Presumptions  of  law  may  be  assumed. 

19.  When  all  material  allegations  are  proved. 

20.  Construction  of  contracts,  for  the  Court. 

21.  Must  be  confined  to  the  issues  being  tried. 

22.  Must  be  based  upon  the  evidence. 

23.  One  instruction  may  be  limited  by  others. 

24.  Should  he  considered  together. 

25.  Error  in,  will  not  always  reverse, 

26..  Must  be  construed  in  connection  with  the  evidence, 

27.  When  error  will  reverse. 

28.  Should  be  harmonious. 

29.  Must  require  the  jury  to  believe  from  the  evidence.  •, 

80.  Are  not  to  be  repeated,  when. 

81.  Instructing  as  in  case  of  non-suit. 

82.  Error  in  admitting  evidence,  obviated  by. 

83.  When  not  obviated  by,  etc, 

84.  Effect  of  evidence  limited  by. 

85.  Jury  may  come  in  for  further  instructions. 

86.  Giving  of  further  instructions  discretionary. 

87.  Court  may  limit  the  time  for  instructions. 

38.  Jury  judges  of  law  in  criminal  cases,  in  some  States. 
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.  INSTKUCTIONS. 


In  the  orderly  and  regular  progress  of  a  cause  before  a  jury, 
in  courts  where  the  common  law  practice  prevails,  after  the 
cause  has  been  argued  by  the  counsel  on  both  sides,  the  judge 
proceeds  to  charge  the  jury  orally,  explaining  to  them  the 
natrire  of  the  action  and  of  the  defense,  and  the  points  in  issue 
Between  the  parties,  recapitulating  the  evidence  which  has 
been  produced  upon  both  sides,  and  remarking  upon  it  when 
he  deems  it  necessary  or  desirable,  and  directing  or  instruct- 
ing the  jury  on  all  points  of  law  arising  upon  the  evidence ; 
or,  to  quote  the  words  of  Chitty:  "  It  is  the  practice  for  the 
judge  at  nisi  prius  not  only  to  state  to  the  jury  all  the  evi- 
dence that  has  been  given,  but  to  comment  upon  its  bearing 
and  weight,  and  to  state  the  legal  rules  upon  the  subject  and 
their  application  to  the  particular  case,  and  to  advise  them  as 
regards  the  verdict  they  should  give." 

This  common  law  practice,  in  many  of  the  States,  has  been 
changed  by  statute,  so  as  to  require  the  court  to  instruct  the 
jury  as  to  the  law  of  the  case  only,  and,  either  peremptorily 
or  at  the  request  of  either  party,  to  reduce  his  charge  to  writ- 
ing. The  general  character  and  scope  of  tliese  changes  in  the 
common  law  practice  will  appear  from  the  following  statutory 
provisions  of  some  of  the  States: 

Illinois. — Tlie  court,  in  charging  the  jury,  shall  only  instruct 
as  to  the  law  of  the  case.  Hereafter  no  judge  shall  instruct 
the  petit  jury  in  any  case,  civil  or  criminal,  unless  such  in- 
structions are  reduced  to  writing. 

"  And  when  instructions  are  asked  which  the  court  cannot  . 
give,  he  shall  on  the  margin  thereof  write  the  word,  'Re- 
fused;' and  such  as  he  approves  he  shall  write  on  the  margin 
thereof  the  word,  *  Given;'  and  he  shall  in  no  case,  after  in- 
structions are  given,  qualify,  modify  or  in  any  manner  explain 
the  same  to  the  jury  otherwise  than  in  writing."  E.  S.  111., 
1887,  p,  976. 

Colorado. — "In  the  trial  of  criminal  cases  in  courts  of  record, 
the  instructions  of  the  coui't  to  the  jury  shall  be  given  in  writ- 
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in£^,  and  before  the  argument  is  made  by  counsel  to  the  jury, 
if  the  same  shall  be  requested  by  the  district  attorney  or  by 
the  counsel  for  the  defense.**    E.  S,  Colo.,  1SS3,  3t>2. 

Minnesota. — "  A  party  may,  and,  if  required  by  the  court, 
shall,  when  the  evidence  is  closed,  submit,  in  distinct  and  con- 
cise pro]iositions,  the  conclusions  of  fact  wliieh  he  claims  to 
be  established,  or  the  conclusions  of  law  which  he  desires  to 
be  adjudged,  or  both;  they  may  be  written  and  handed  to  the 
court,  or,  at  the  option  of  the  court,  oral,  and  entered  in  the 
judge's  minutes,  but  in  either  case  they  shall  be  entered,  with 
any  exce})tIon  that  may  be  taken,  if  either  party  requires  it." 
R.  S.  Minn.,  1878,  748. 

3fitssoari. — "  When  the  evidence  is  concluded,  and  before  the 
case  is  argued  or  submitted  to  the  jury,  or  to  the  court  sitting 
as  a  jury,  either  party  may  move  the  court  to  give  instructions 
on  any  point  of  law  arising  in  the  cause,  which  shall  be  in 
writing  and  shall  be  given  or  refused.  The  court  may  of  its 
own  motion,  give  like  instructions;  and  such  instructions  as 
shall  be  given  by  the  court,  shall  be  carried  by  tlie  jury  to 
their  room  for  their  guidance  to  a  correct  verdict  according 
to  the  law  and  evidence."     E.  S.  Mo.,  1879,  622. 

Nebraska. — "  It  shall  be  the  duty  of  the  judges  of  the  several 
district  courts  in  all  cases  both  civil  and  criminal,  to  reduce 
their  charge  or  instructions  to  the  jury  to  writing,  before 
giving  the  same  to  the  jury,  unless  the  so  giving  the  same  is 
waived  by  the  counsel  in  the  case  in  open  court,  and  so  entered 
in  the  record  of  said  case;  and  either  party  may  request 
instructions  to  the  jury  on  points  of  law,  which  shall  be  given 
or  refused  by  the  court  All  instructions  asked  shall  be  in 
writing. 

"  If  the  court  refuse  a  written  instruction  as  demanded,  but 
give  the  same  with  a  modification,  which  the  court  may  do, 
such  modification  shall  not  be  by  interlineation  or  erasure,  but 
shall  be  well  defined,  and  shall  follow  some  such  characterizing 
words  as  "  changed  thus, "  which  words  shall  themselves  indi- 
cate that  the  same  was  refused  as  demanded. 

No  oral  explanation  of  any  instruction  authorized   by  the 
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preceding  seetions  shall,  in  any  case,  be  allowed,  and  any  in- 
struction or  charge,  or  any  portion  of  a  chai'ge  or  instruction, 
given  to  the  jnry  by  the  court  and  not  reduced  to  ^vTiting,  aa 
aforesaid,  or  a  neglect  or  refusal  on  the  part  of  the  court  to 
perform  any  duty  enjoined  by  the  preceding  sections,  shall  be 
error  in  the  trial  of  the  case  and  sufficient  for  the  reversal  of 
the  judgment  rendered  therein."     R.  S.  Neb.,  1887,  330. 

Kansas. — **TVhen  the  evidence  is  concluded  and  either  party 
desires  special  instructions  to  be  given  to  the  jury,  such 
instructions  shall  be  reduced  to  writing,  numbered  and  signed 
by  the  party  or  his  attorney  asking  the  same  and  delivered  to 
the  court;  the  court  shall  give  general  instructions  to  the  jury, 
which  shall  bo  in  writing  and  be  numbered,  and  signed  by 
the  judge,  if  required  by  either  party."  When  either  party 
asks  for  special  instructions  to  be  given  to  the  jury,  the  court 
shall  either  give  such  instructions  as  requested  or  positively 
refuse  so  to  do;  or  give  the  instructions  with  a  modiiication  in 
such  manner  that  it  Fliall  distinctly  appear  what  instructions 
were  given  in  whole  or  in  part,  and  in  like  manner  those 
refused,  so  that  either  party  may  except  to  the  instructions  as 
asked  for  or  as  modified  or  to  the  modification  or  to  the 
refusal.  All  instructions  given  by  the  court  must  be  signed 
by  the  judge  and  filed  together  with  those  asked  for  by  the 
parties  as  a  part  of  the  record.     R.  S.  Kan.,  Chap.  80,  §  275. 

Dakota. — "  The  court,  in  charging  the  jnry,  shall  only  in- 
struct as  to  the  law  of  the  case,"  and  no  court  shall  instruct 
the  petit  jury  in  any  case,  civil  or  criminal,  unless  such  instruc- 
tions are  reduced  to  writing;  and  wheti  instructions  are  asked 
which  the  judge  cannot  give,  he  shall  write  on  the  margin 
thereof  the  word  "Refused,"  and  such  as  he  approves  he  shall 
write  on  the  margin  thereof  the  word  "Given,"  and  he  shall 
in  no  case,  after  instructions  are  given,  qualify,  modify  or  in 
any  manner  explain  the  same  to  the  jury,  otherwise  than  in 
writing;  and  all  instructions  asked  for  by  counsel  shall  bo 
given  or  refused  by  the  judge,  without  modification  or  change, 
unless  such  modification  or  chang:e  be  consented  to  by  the 
counsel  asking  the  same.     Dak.  Comp.  Laws,  §  6048. 

"The  judge  must  then  charge  the  jury;  he  may  state  the 
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testimony,  and  mnst  declare  the  law,  bnt  must  not  charge  Iho 
jury  in  resi>ect  to  mattera  of  fact;  such  charge  mut-t,  if  so 
requested,  be  reduced  to  writing  before  it  is  given,  unless  by 
tacit  or  mntual  consent  it  is  given  orally,  or  unless  it  is  fully 
taken  down  at  the  time  it  is  given  by  a  stenogi-aphic  reporter, 
appointed  by  the  court"     llrid. 

Arizona — Criminal  Cases. — "  In  charging  the  jury,  the  court 
sliall  state  to  them  all  such  matters  of  law  as  it  may  think 
necessary  for  their  information  in  giving  their  verdict  The 
charges  of  the  court  to  the  jury  shall  be  in  writing,  signed  by 
the  judge,  and  filed  with  tlie  papers  in  the  case,  unless  the  de- 
fendant consent,  in  open  court,  for  the  charges  to  be  eriven 
orally."     Compiled  Laws  Arizona,  p.  140. 

Iowa. — ""When  the  argument  is  concluded,  either  party  may 
request  instructions  to  the  jury  on  points  of  law,  which  shall 
be  given  or  refused  by  the  court  If  the  court  refuse  a  writ- 
ten instruction  as  demanded,  but  give  the  same  with  a  modifi- 
cation, which  the  court  may  do,  such  modification  shall  not 
be  by  interlineation  or  erasure,  but  shall  be  well  defined,  etc. 

*'The  court  must  read  over  all  the  instructions  which  it  in- 
tends to  give,  and  none  others,  to  the  jury,  and  must  write  the 
words  •  Given,'  or  '  Refused,'  as  the  case  may  be,  on  the  mar- 
gin of  each  instruction. 

"  After  argument,  the  court  may  also,  of  its  own  motion, 
charge  the  jury,  which  shall  be  exclusively  in  writing.  Tlio 
court  shall  not  make  any  oral  explanation  of  any  instruction 
or  charge." 

Indiana. — "When  the  evidence  is  concluded,  and  either 
party  desires  special  instructions  to  be  given  to  the  jury,  such 
instruction  shall  be  reduced  to  writing,  numbered  and  signed 
by  the  party  or  his  attorney  asking  the  same,  and  delivered  to 
the  court 

^'  When  either  party  asks  special  instructions  to  be  given  to 
the  jury,  the  court  shall  either  give  each  instruction  as  re- 
quested or  positively  refuse  to  do  so;  or  give  the  instruction 
with  a  modificJition,  in  such  manner  that  it  shall  distinctly 
appear  what  instructions  were  given  in  whole  or  in  part,  and 
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in  like  manner  those  refused,  so  tliat  either  party  may  except 
to  the  inistructions  as  asked  for  or  modified,  or  to  the  modili- 
cation. 

"When  the  argument  of  the  cause  is  conchided,  the  court 
shall  give  general  instructions  to  the  jury,  which  shall  be  in 
writing  and  signed  by  the  judge,  if  required  by  either  party." 

MiehigRn. — "  In  all  civil  and  criminal  cases  at  law,  circuit 
courts,  in  charging  or  instructing  juries,  shall  charge  or  instruct 
them  only  as  to  the  law  of  the  case;  and  such  charge  or  instruc- 
tion shall  bo  in  writing,  and  may  be  given  by  the  court  upon 
its  own  motion. 

"  Either  party  may  present  written  requests  for  instructions 
on  any  point  of  law  arising  in  the  case.  Whenever  instruc- 
tions are  asked  which  the  court  cannot  give,  he  shall  write  in 
the  margin  thereof  'Refused;'  and  such  instructions  as  the 
court  approves  he  shall  designate  by  writing  in  the  margin 
thereof  the  word  '  Given.' 

"And  the  court  shall  in  no  case,  orally  qualify,  modify  or 
in  any  manner  explain  the  same  to  the  jury." 

Ohio. — "  Tlie  court,  after  the  argument  is  concluded,  shall 
immediately  charge  the  jury,  whicli,  or  any  charge  given 
after  the  conclusion  of  the  argument,  shall  be  reduced  to 
writing  by  the  court,  if  either  party  request  it,  before  the  ar- 
gument to  the  jury  is  commenced;  and  such  charge,  or  any 
charge  or  instruction  provided  for  in  this  section,  when  so 
written  and  given  shall  in  no  case  be  orally  qualified,  modified 
or  in  any  manner  explained  to  the  jury  by  the  court." 

Wisconsin. — "  Upon  the  trial  of  every  action,  the  judge  pre- 
siding shall,  before  giving  the  same  to  the  jury,  reduce  to 
writing  and  give  as  written  his  charge  and  instructions  to  the 
jury;  and  all  further  and  particular  instructions  given  them 
when  they  shall  return  after  having  once  retired  to  deliberate, 
unless  a  written  charge  be  waived  by  counsel  at  the  commence- 
ment of  the  trial;  and  except  that  the  charge  or  instructions 
may  be  delivered  orally  when  taken  down  by  the  official  phono- 
graphic reporter  of  the  court.  Each  instruction  asked  by 
counsel  to  be  given  to  the  jury  shall  be  given  without  change 
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or  modification,  tlie  same  as  asked,  or  refused  in  full.  If  any 
judge  sliall  violate  any  of  tlie  foregoing  provisions,  or  make 
any  comments  to  tlie  jury  upon  the  law  or  facts  on  the  trial 
in  any  action  without  the  same  heing  so  reduced  to  writing  or 
taken  down,  the  judgment  rendered  upon  the  verdict  found 
shall  be  reversed  upon  appeal  or  writ  of  error,  upon  the  fact 
appearing." 

§  1.  Statute  Mandatory — ^Instructions  most  be  in  WritinjDC. — A 
Judge  on  the  trial  of  a  cause  has  no  authority  to  affect  or 
change  the  law  as  stated  in  written  instructions,  by  any  state- 
ment not  in  writing.  It  is  error  for  the  court  to  instruct  the 
Jury  orally,  or  to  orally  ex|)lain  or  modify  an  instruction.  Jiat; 
vs.  WooUcnSj  19  111.,  S2;  Head  et  al,  vs.  Lawjioortlnj^  15  la., 
235;  Hardin  vs.  Helton,  50  Ind.,  320;  HoH^n  vs.  WdUams.'ll 
Minn.,  187;  State  vs.  Jones^  61  Mo.,  232;  Miller  y^.  Hiinp- 
tOTiy  37  A!a.,  342;  Wldti-er  vs.  State^  28  Ind.,  304;  Stmttafi  vs. 
jPaul,  10  la.,  13:J;   O'Dmnellvs,  Se^/ar,  25  Mich.,  307. 

It  is  violation  of  the  statute  for  the  court  to  instruct  the 
Jury  orally  as  to  the  impropriety  of  certain  modes  of  arriving 
at  their  verdict     111,  CeriL  lid,  Co.  vs.  Hammer^  85  III.,  5:^0. 

§  2.  Remarks  by  the  Court  Calculated  to  Influence  the  Jury. — It 
18  not  proper  for  a  court  to  make  remarks  in  the  hearing  of  a 
Jury  calculated  to  influence  their  finding.  Skelhj  vs.  Buland, 
78  III,  438;  Furhnan  \b,  Hunts ville^h'^  Ala.,  263;  Wannack 
vs.  Jfai/erj  eiCj  63  Ga.,  162;  Hashrouch  vs.  Mllwaukeey  21 
Wis.,  217. 

Remarks  by  the  court  to  the  jury  touching  tbe  puVic  neces- 
sity of  their  agreeing,  or  other  remarks  calculated  to  liasten 
their  verdict,  however  well  meant,  is  a  practice  that  cann;)t  be 
sustained  and  is  unwarranted  by  the  law,  and  if  made  in  a  case 
at  law  where  the  facts  are  sharply  contested  would  vitiate  the 
verdict     Famhain  vs.  Farnham^  73  III.,  497. 

Contra:  Where  a  Jury,  after  being  out  five  hours,  returned 
into  court  and  announced  their  inability  to  agree  upon  a  ver- 
dict, instructions  upon  their  duty  as  to  reconciling  their  views 
and  arriving  at  a  verdict,  if  consistent  with  their  consciences, 
i*ather  than  that  the  parties  should  be  put  to  the  trouble  and 
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expense  of  trying  the  case  again,  nothing  being  said  to  tlic 
y>i'GJudice  of  eitlier  party,  are  held  not  erroneous.  Pierce  vs. 
MehfuaSy  35  Mich.,  53;  Allen  vs.   Woodsofi,  50  Ga.,  53. 

§  3.  In  Writing  may  be  Waived. — While  the  statute  requires 
the  instructions  given  to  the  jury  shall  be  in  writing,  the  par- 
ties may  waive  that  provision  of  the  law,  and  wlien  they  do  so 
and  consent  that  the  court  may  instruct  the  jury  orally,  tliey 
are  estopped  from  afterwards  objecting.  JBafes  vs.  Jiall^  72 
111.,  108;  Litzel7)ian  vs.  Howell.  20  111.  App.,  588. 

When  oral  instructions  are  not  excepted  to  on  that  ground, 
at  the  time,  the  error  will  be  regarded  as  waived.  tSiate  vs. 
Slpult^  17  la.,  575 ;  Vanwey  vs.  Statey  41  Tex.,  630. 

§  4.  The  Court  may  Instruct  without  Being  Asked. — A  judge 
of  the  circuit  court  is  at  liberty  to  instruct,  at  his  discretion,  if 
lie  reduces  his  instructions  to  writing,  so  that  the  jury  can  take 
them  with  them  in  considering  of  their  verdict.  Brown  vs. 
The  People,  4  Gilm.,  439;  Green  vs.  Lewia^  13  lil.,  042;  Chi- 
cago  vs.  Keefe^  114  111.,  222. 

§  5.  Duty  of  the  Court  to  Instruct. — It  is  the  duty  of  the 
judge,  when  requested,  to  instruct  the  jury  upon  every  point  of 
law  pertinent  to  the  issues.  In  preparing  instructions  each 
party  may  assume  any  reasonable  hypothesis  in  relation  to  the 
facts  of  the  case,  and  ask  the  court  to  declare  the  law  as  appli- 
cable to  it,  and  it  is  error  to  refuse  an  instruction  so  framed 
because  the  case  supposed  does  not  include  some  other  hypoth- 
esis equally  rational.  People  vs.  Taylor^  36  Cal.,  255  ;  Ilays 
vs.  Pauly  51  Penn.  St.,  134;  Lyttle  vs.  Boyer^  33  Ohio  Sti 
506;  Ray  vs.  Goings,  112  111.,  056. 

Each  party  has  the  right  to  have  the  jury  instructed  npon 
the  law  of  the  case  clearly  and  pointedly,  so  as  to  leave  no 
reasonable  ground  for  misapprehension  or  mistake;  and  if 
the  instructions  of  the  court  fail  thus  to  instruct,  it  is  error  to 
refuse  one  calculated  to  cure  the  omissicm.  Muldowjiey  vs. 
Ill,  Cent,  lid,  Co,y  32  Iowa,  176;  Carpeyiter  vs.  State^  43  Ind., 
371;  Morris  vs.  Piatt,  33  Conn.,  75;  Nels  vs.  Staiey  2  Tex., 
280. 

It  is  the  duty  of  the  judge  to  see  that  every  case  so  g^oes  to 


V 

\ 


TB  SIB  FORMS   AKD   REQUIblTES.  15 

tJiejorj  that  they  have  clear  and  intelligent  noti'»ns  of  the 
poinL^  they  are  to  decide,  and  to  this  end  he  should  give 
necessary  instructions  whether  so  requested  by  counsel  or  not, 
and  his  failure  so  to  do  is  held  ground  for  a  new  trial  where 
the  verdict  was  not  one  which  effectuated  justice  between  the 
parties.  Ou>en  vs.  Otoen^  22  la.,  270;  The  StaU  vs.  Brainard^ 
25  la.,  572. 

It  is  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
ipsaes  joined  in  the  pleadings,  and  to  determine  from  the 
pleadings  what  allegations  are  admitted  and  what  denied. 
Phctro  et  al.  vs.  Johison^  15  la.,  5G0;  Potter  vs.  CI,  li,  I,  i& 
-^.  J2.  Co.,  dte  la.,  399;  Dossier  vs.  WMei/,  32  Mo.,  49S. 

§  6.  Should  be  Clear,  Accarate  and  Concise. — Instructions 
filiouTd,  in  a  clear,  concise  and  comprehensive  manner,  inform 
the  jury  as  to  what  material  facts  must  be  found  in  order  to 
recover,  or  to  bar  a  recovery.  They  should  never  bo  argu- 
ffiecitative,  equivocal  or  unintelligible  to  the  jury.  Mushier 
vs.  J^ltchel,  87  111.,  19;  Loeh  vs.  iVeis,  64  lud.,  285. 

In-structions  should  always  be  clear,  accurate  and  concise 
Btatoments  of  the  law  as  applicable  to  the  facts  of  the  case. 
It  Was  never  contemplated,  under  the  provision  of  the  practice 
wt^  lihat  the  court  should  be  required  to  give  a  vast  number 
of  instructions,  amounting  in  the  aggregate  to  a  lengthy 
adii-ess;  such  a  practice  is  mischievous,  and  ought  to  be  dis- 
coixr^tenanced.  A  few  concise  statements  of  the  law  appli- 
cable to  the  facts,  is  all  that  can  be  required,  and  all  that  can 
serv^e  any  practical  purpose  in  the  elucidation  of  the  case. 
^^<xm  va.  Smith,  58  111.,  417;  Trish  vs.  Newell,  62  111.,  196; 
Skz^YQ,  MiXj  15  Mo.,  153;  KrausYS.  Thiehen,  15  111.  App., 

§  7.  Sboald  not  be  Argnmentative. — It  is  erroneous  to  give 
^^  instruction  which  is  more  in  the  nature  of  an  argument 
"^^ti  a  statement  of  the  law  governing  the  case,  giving  undue 
Prominence  to  facts  relied  upon,  and  reciting  facts  having  no 
Pudency  to  support  the  theory  presented.     Ludwig  vs.  Soger, 

^4  111.,  99;   Thorpe  vs.    Groweij,  85  III.,   612;  Reynolds  vs. 

^Ullips,  13  111.  App.,  657;  Am,  B.  Soo.  vs.  Price,  115  111.,  628. 
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§  8.  Shoalcl  be  Confliied  to  Matters  of  Law. — The  charge  of 
the  court  to  the  jury  should  be  strictly  confined  to  matters  of 
law,  and  it  is  erroneous  for  the  judge  to  tell  the  jury  what 
facts  are  proved  and  what  are  not.  The  court  may  instruct 
the  jury  what  is  evidence,  but  not  what  it  proves.  liusa  vs. 
Steainboat^  etc,  9  la.,  374;  Thompson  vs.  Hovei/y  43  111.,  198; 
Waniwck  vs.  Mayor^  etCy  53  Ga.,  162. 

§  9.  Should  not  Submit  Questions  of  Law  to  the  Jury. — It  is 
error  to  give  instructions  to  the  jury  which  require  them  to 
find  and  determine  legal  propositions.  The  court  should 
direct  the  jury  what  the  law  is  on  the  facts  which  the  evi- 
dence tends  to  prove;  or  instruct  them  what  the  law  is,  if  they 
find  the  facts  to  be  as  alleged  or  claimed.  Mitcfiell  vs.  The 
Town  of  Fond  da  Lac^  16  111.,  174;  Hudson  vs.  SL  Louis,  etCy 
li.  Co.,  53  Mo.,  525;  Thomas  vs.  Tliomaa,  15  B.  Mon.,  178. 

When  it  ap[)eared  that  there  was  a  verbal  contract  between 
the  plaintiflf  and  another,  the  question  as  to  what  the  contract 
was,  was  one  of  fact  for  the  jury;  but  the  question  as  to  what 
the  legal  effect  of  it  was,  was  a  question  of  law,  and  it  was 
error  to  submit  both  these  questions  to  the  determination  of  a 
jury  by  instructions.  White  yb,  Martland,  71  111.,  250;  Rohra- 
hacJicr  vs.  Ware^  37  la.,  85 ;  Lapeer^  etc.y  Ins,  Co.  vs.  Doyle,  30 
Mich.,  159. 

Whether  a  chattel  mortgage  is  proved  to  have  been  duly 
acknowledged  and  recorded  is  a  question  of  law  for  the  court, 
and  should  not  be  submitted  to  the  jury.  Bailey  vs.  Godfrey ^ 
54  111.,  507. 

In  an  action  against  a  railroad  company  for  damages  for  injury 
to  private  pro[)erty  by  the  construction  of  its  road  upon  a  pub- 
lic street,  it  was  held  to  be  error  to  instruct  the  jury  to  deter- 
mine whether  the  company  had  constructed  more  tracks,  or 
upon  different  lines,  than  were  authorized  by  the  city  ordi- 
nances. The  number  of  tracks  thus  authorized  was  a  ques- 
tion of  law,  respecting  which  the  court  should  have  determined 
the  legal  rights  of  the  parties.  Ingram  et  al.  vs.  The  C,  D, 
&  M.  li.  R,  Co,y  38  la.,  669. 

§  10.  The  Degree  of  Care  Required  in  a  Given  Case  is  a 
Question  of  Law. — The   law  f>rescribes  the  degree  of  care  re- 
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qnircd  in  every  class  of  cases — in  other  words,  \r1ict1icr,  in  a 
given  case,  a  person  is  required  to  exercise  slight  care,  rtu.son- 
ableeareor  the  utmost  care  and  diligence,  i-;  determined  by 
the  law,  and  is  to  be  declared  by  the  court;  whetlicr  sucfi  care 
has  in  fact  been  exercised  in  the  conduct  of  a  i^arty,  in  a  given 
case,  is  a  question  of  fact  to  be  submitted  to  the  jury. 

In  an  action  to  recover  for  an  injury  caused  by  the  neg- 
ligence of  the  defendant,  an  instruction  on  the  jnirt  of  tlie 
defendant  that  the  plaintiff  cannot  recover  unless  the  proof 
ehowB  that  by  the  exercise  of  due  or  proj>er  care  he  could  not 
have  averted  the  injury,  is  erroneous,  as  it  submits  a  question 
of  law  to  the  jury  as  to  what  is  proper  care,  and  does  not  con- 
fine them  to  the  fact  whether  the  plaintiff  used  ordinary  care, 
which  is  all  the  law  requires.  Siraiton,  vs.  Cerit.  Ciiq  Uorse 
%  Co,,  95  111.,  25. 

§  11.    Alistraet  Propositions  of  Law  Should  not  be  Given,  When, 

— histructions  should  be  framed  with  reference  to  the  circum- 
stances of  the  case  on  trial,  and  not  be  expressed  in  abstract 
and  ffeneral  terms,  when  such  terms  may  mislead  instead  of 
enlightening  tlie  jury.  C.  dk  A,  Ed  Co.  vs.  Utlet/,  38  111., 
410;  Parliman  vs.  Young^  2  Dak.,  175. 

Iiistrnctions  containing  mere  abstract  legal  propositions 
without  any  evidence  to  support  them,  are  calculated  to  mis- 
lead the  jury,  and  should  not  be  given.  iStein  vs.  The  City, 
^',  41  la.,  353;  McNair  vs.  Piatt,  46  111.,  211. 

The  giving  of  an  instruction  stating  an  abstract  principle  of 
'aw  in  a  criminal  case  is  not  an  error,  unless  the  principle 
stated  is  en-oneous.     TJj^toiie  vs.  The  People^  109  111.,  169. 

§  12.  Should  not  Ignore  Facts  Proven. — "When  there  is 
evidence  tending  to  prove  a  fact  having  an  important  bearing 
upon  the  law  of  the  case,  though  strongly  contradicted,  an 
instruction  is  erroneous  which  ignores  the  existence  of  such 
fact,  and  takes  its  consideration  from  the  jury.  Chicago  P. 
<&  P.  Go,  vs.  Tilton,  87  111.,  547. 

When  the  court  directs  the  attention  of  the  jury  to  the 
facts,  it  should  refer  them  to  all  the  facts  bearing  upon  the 
issues,  so  as  to  present  the  case  fairly  for  both  parties.  Cash, 
man  vs.  Cogswelly  86  111.,  62 ;  Snyder  vs.  The  State^  59  Iud.,105. 
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An  instruction  which  undertakes  to  give  a  ranimary  of  the 
principal  facts,  but  directs  the  attention  of  the  jury  only  to 
those  favorable  to  one  of  the  parties,  leaving  out  of  view  all 
that  tends  to  illustrate  the  theory  of  the  other  party  is  objec- 
tionable. Eoana  vs.  George^  80  111.,  51;  Newman  vs.  Mo- 
Comasy  43  Md.,  70. 

§  13.  Should  not  Give  nndne  Prominence  to  Portions  of  the  Evi- 
dence.— An  instruction  which  singles  out  and  gives  undue 
prominence  to  certain  facts,  ignoring  other  facts  proved  and 
of  equal  importance  in  a  proper  determination  of  the  case,  is 
improper.  CaZefy^,  Thompson^  ^i  l\\,y  478;  Westchester  F. 
L  Co,  vs.  Earle^  33  Mich.,  143;  Jones  vs.  JoneSy  67  Mo.,  138; 
Chose  vs.  Buhl  Iron  Works^  55  Mich.,  139. 

§  14.  Should  not  Give  Prominence  to  Unimportant  Pacts. — An 
instruction  which  calls  special  attention  to  particular  points  in 
the  evidence  which  are  indecisive,  and  mere  circumstances 
bearing  upon  an  issue  of  fact,  and  omits  all  reference  to  other 
important  circumstances  in  proof,  is  objectionable.  Graves 
vs.  Colwell,  90  III.,  612;  Chesney  v.  Meadows^  90  111.,  430. 

§  15.  Should  be  Given  when  there  is  any  Evidence,  etc. — When 
the  evidence  tends  to  prove  a  certain  state  of  facts,  the  party 
in  whose  favor  it  is  given  has  a  right  to  have  the  jury  instruct- 
ed on  the  hypothesis  of  such  state  of  facts,  and  leave  it  to  the 
jury  to  find  whether  the  evidence  is  sufficient  to  establish  the 
facts  supposed  in  the  instruction.  If  the  instructions  are  per- 
tinent to  any  part  of  the  testimony,  they  should,  if  correct,  bo 
given  without  regard  to  the  amount  of  evidence  to  which  they 
apply.  Griel  vs.  Marks^  51  Ala.,  566;  State  vs.  Gibbons^  10 
la.,  117;  Kendall  vs.  Brown^  74  111.,  232;  Jones  vs.  C  dk  If. 
W.  B.  Co,,  49  Wis.,  352. 

When  an  instruction  is  asked  upon  a  question  concerning 
which  there  is  no  direct  testimony,  yet  if  there  be  any  proof 
tending  to  establish  it,  such  question  should  be  submitted  to 
the  jury,  as  the  party  asking  the  instruction  is  entitled  to  the 
benefit  of  whatever  inference  the  jury  may  think  proper  to 
draw  from  the  proof,  however  slight.  Peoria  Ins,  Co,  vs. 
Anapowy  45    111.,  87;  Floumoy  vs.  Andrews^  5  Mo.,  513; 
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Camp  vs.  Phillips,  42  Ga.,  2S9;  C.  &  W.  I.  R.  H.  Co.  va 

Bingenkeimer,  116  LI.,  226. 

§  16.  Most  not  Aflsnme  Facts  not  Admitted. — It  is  the  prov- 
ince of  the  court  to  instruct  the  jury  as  to  the  law  of  the  case, 
and  that  of  the  jury  to  find  tlie  facts  proved  by  the  evidence. 
It  is  error  for  the  court,  in  giving  an  instrnction,  to  assume 
that  facts  have  been  proved,  or  that  a  certain  state  of  facts 
exist  Bussell  vs.  Minteer^  83  HI.,  150;  Stier  vs.  The  Citify 
etc.,  41  la,,  353;  Siebert  vs.  Leonard^  21  Minn.,  442;  Jardiele 
vs.  Scropfardy  15  Kans.  120;  C,  <&  A.  Ji,  B,  Co.  vs.  Hobinsoti, 
106  m.,  142. 

Instances:  "  In  this  case  the  plaintiflE  is  entitled  to  recover 
all  damages  proved  to  have  been  sustained  by  him  on  account 
of  the  trespass  committed  by  the  defendant  on  plaintiff's 
premises,  as  claimed  in  the  declaration."  Small  vs.  Brainerd 
44  111.,  355;  Boddie  vs.  State,  52  Ala.,  395;  If.  I.  Life  Im. 
C1?.,94TJ.  S.  Reports;  Peck  vs.  Ritchey,  ^%  Mo.,  114. 

"  If  the  jury  believe  from  the  evidence  that  Bond  and  Shinn 
were  together  and  acting  in  conceii;  at  the  time  of  the  assault, 
they  should  find  them  equally  guilty."  Bond  et  aL  v.  The 
P^pU,  39  HI.,  26. 

It  will  be  seen  that  in  the  first  of  these  examples,  it  is 
assumed,  as  a  fact,  that  a  trespass  had  been  committed,  and  in 
the  secoud,  that  an  assault  had  been  made. 

An  instruction  commencing,  "  We  will  now  direct  your 
attention  to  the  question  whether  the  defendant  gave  the 
deceased  strychnine  with  a  criminal  intent" — held  to  be  erro- 
neous, as  liable  to  be  understood  by  the  jury  to  assume  the 
disputed  point,  whether  he  gave  her  poison  at  all,  leaving  to 
them  only  the  question  of  intent  Snyder  v.  The  State,  59 
Ind.,  105. 

§  17.  Facts  not  Ck^ntroverted  may  be  Assumed. — Where  an 
instruction  assumes  the  existence  of  a  fact  in  issue  by  the 
pleadings,  but  which  is  admitted  by  the  party  objecting  in  his 
testimony,  and  there  is  no  evidence  contradicting  such  admis- 
sion, tliore  will  be  no  material  error  in  giving  such  instruc- 
tion. Heartt  vs.  Rliodea^  66  111.,  351;  Weelce  vs.  Cottingham, 
58  Ga.,  559. 
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If  an  instrnction  assumes  the  existence  of  facts  not  contro- 
verted on  the  trial,  and  which  under  the  circumstances,  if 
assumed,  could  not  prejudice,  there  will  be  no  error.  Miller 
vs.  Kirby^  74  111.,  242;  Hughes  vs.  Monty^  24  la.,  499;  Davis 
vs.  The  People,  114  111.,  86. 

It  is  often  a  matter  of  convenience,  and  avoids  circumlocu- 
tion, to  assume  the  existence  of  certain  facts  about  which  the 
parties  are  agreed,  and  neither  party  under  such  circumstances 
can  afterwards  make  such  assumption  a  ground  of  objection  to 
the  instruction.     Martin  vs.  The  People^  13  111.,  341. 

When  all  the  evidence  on  both  sides  tends  clearly  to  prove 
a  fact,  and  if  true  does  prove  it,  and  there  is  nothing  to  cast 
doubt  upon  it,  such  fact  may  and  generally  should  be  assumed 
as  proved  and  the  jury  told  that  there  is  no  evidence  from 
which  they  can  find  against  the  fact  as  proved.  Druse  vs. 
Wheeler,  26  Mich.,  189;  Caldioell  vs.  Stephens,  57  HI.,  689; 
Uanrahan  vs.  The  People,  91  111.,  142;  Hauk  vs.  Brownell^ 
120  111.,  161. 

§  18.  Instmctions  may  Assume  what  the  Law  Presumes. — 
"When  the  circumstances  proved  are  of  such  a  character  that 
the  law  itself  raises  a  presumption,  the  court  may  properly 
instruct  the  jury  to  draw  such  inference.  Herkelrath  vs. 
Stookey,  63  111.,  486;  Griffin  vs.  (7.  R.  I.  <&  P.  By.  Co.,  68  la., 
638;  27  N.  W.  Kep.,  792. 

In  giving  instructions,  the  judge  should  always  abstain  from 
in  any  manner  indicating  an  opinion  as  to  the  weight  of  evi- 
dence, unless  it  is  of  that  character  which  the  law  deems  con- 
clusive.   Fraine  vs.  Badger,  79  III.,  441. 

§  19.  When  all  Material  Allegations  are  Proved. — Whenever 
all  the  material  facts  necessary  to  enable  the  plaintiff  to 
recover  are  averred  in  the  declaration,  it  is  not  improper  for 
the  court  to  instruct  the  jury  that,  if  the  facts  alleged  in  the 
declaration  have  all  been  proved,  the  plaintiff  is  entitled 
to  recover,  unless  the  defendant  has  established  by  a  prepon- 
derance of  evidence  some  one  or  more  of  the  special  defenses 
pleaded.     Amer.  Gent,  Ins.  Go.  vs.  Rothschild,  82  HI.,  166. 

An  instruction  which  tells  the  jury,  if  the  plaintiff  has  made 
out  his  case  as  laid  in  his  declaration,  they  must  find  for  the 
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plaintifif,  is  not  liable  to  the  objection  that  it  makes  the  jury 
the  judges  of  the  eflFect  of  the  averments  in  the  declaration;  it 
merely  empowers  them  to  determine  whether  the  proof  intro- 
duced sustains  the  averments  made  in  the  pleadings,  which 
they  may  well  do.     0.  &  M.  By.  Co.  vs.  Porter,  92  111.,  437. 

§  20.  Coiistroction  of  Contracts. — It  is  the  court  thjit  deter- 
mines the  construction  of  a  contract.  They  do  not  state  the 
rules  and  principles  of  law  by  which  the  jury  are  to  be  bound 
iuconstrningthe  language  which  the  parties  have  used  in  making 
the  contract  They  give  to  the  jury  as  matters  of  law  what  the 
legal  construction  of  the  contract  is,  and  this  the  jury  are  bound 
absolutely  to  take.  Eyaer  vs.  Weiasgerber^  2  la.,  4t>3;  Lowry  vs. 
Megee,  52  Ind.,  107;  Kainphouse  vs.  Gaffner,  73  111.,  453; 
Curtk  vs.  MaHz,  14  Mich.,  606;  W.  St.  L.  &  P.  By.  Co.  vs. 
JaggermoTh^  115  HI.,  407;  Gage  vs.  Meyers,  59  Mich.,  300. 

What  the  terras  of  a  contract  are  (if  not  in  writing)  is  a 
question  of  fact  for  the  jury,  but  its  meaning  and  legal  effect 
are  questions  of  law  for  the  court  Therefore  it  is  not  proper 
in  an  instruction  to  submit  to  the  jury  the  question  of  a  party's 
rights  under  a  contract  Goddard  vs.  If  osier,  17  Wall.,  123; 
Thomas  Y6.  Thomas,  15  B.  Mon.,  178;  Belden  vs.  Woodmansee, 
81  III.,  25;  Lucas  vs.  Snyder,  2  G.  Gr.,  499. 

Where  a  registers  certificate  of  purchase  was  given  in  evi- 
dence, it  was  held  proper  to  instruct  the  jury  that  the  certifi- 
cate was  evidence  of  title  in  the  person  to  whom  it  was  issued, 
and  that  a  judgment  and  execution  against  such  person,  to- 
gether with  a  sheriff's  deed  thereunder,  conveyed  the  title  to 
the  grantee  therein.  While  instructions  should  not  assume 
the  existence  of  facts,  still  it  is  proper  for  the  court  to  direct 
the  jury  as  to  the  legal  effect  of  the  evidence  admitted. 
Slrihling  vs.  Prettymxin,  57  III.,  371;  State  vs.  Belong^  12  la., 
453. 

If  a  contract  is  ambiguous  in  its  terms  it  is  the  duty  of  the 
court  to  determine  what  it  means  from  the  evidence,  and 
instruct  the  jury  as  to  its  meaning.  Ogden-  vs.  Kirhy,  79  III, 
555;  Stadden  vs.  Uazzard,  37  Mich.,  76;  Am.  Ins.  Co.  vs. 
Butler,  70  Ind.,  1. 

While  instructions  should  not  assume  the  existence  of  facts, 
which  must  be  found  by  the  jury,  still  it  is  proper  for  the 


22  INSTRUCTIONS. 

court  to  direct  the  jury  as  to  the  legal  effect  of  documentary 
evidence  admitted.  Strihling  vs.  Prettyman,  57  HI.,  371; 
Hcmaon  vs.  Eastman^  21  Minn.,  509;Zoi^ry  YB^MegeCy  52  Ind., 
107. 

§  21.  Should  be  Ck>nflned  to  the  Issues  Being  Tried. — Tlie  in- 
structions of  the  court  should  be  restricted  to  the  issues  made 
by  the  pleadings,  and  to  the  evidence.  Nollen  vs.  Winner  et 
aLj  11  la.,  190;  Iron  Mount  Bank  vs.  Murdoclc,  62  Mo.,  70; 
Sail  vs.  Sirodey  28  K  W.  Kep.,  312. 

When  the  declaration  alleges  the  personal  negligence  of  the 
defendant  as  the  ground  of  liability,  it  is  a  fatal  objection  to 
the  instructions  that  they  direct  the  attention  of  the  jury  to 
other  and  different  elements  of  liability.  Ch,  <&  Alt  JR.  B, 
Co.  vs.  Mock^  72  111.,  141;  Colum.^  C.  <6  /.  M.  H.  Co.  vs. 
Troesch,  68  111.,  545. 

When  the  plaintiff  declares  upon  a  completed  sale,  it  is 
erroneous  for  the  court,  in  instructing  for  him,  to  submit  to 
the  jury  the  question  of  an  executory  contract  of  sale.  Seokel 
vs.  Scott  66  111.,  106. 

In  an  action  on  a  warrantv  it  would  be  error  for  the  court 
to  instruct  the  jury  as  to  what  acts  constitute  fraud.  Walla>c€ 
vs.  Wren,  32  111.,  146. 

Where  in  an  action  upon  an  alleged  express  contract,  evi- 
dence was  introduced  without  objection,  putting  the  fact  of 
such  contract  in  issue,  it  was  held  not  to  be  error  to  instruct 
the  jury  with  reference  to  an  express  contract,  even  though 
the  pleadings  put  in  issue  an  implied  contract  only.  Rogera 
vs.  Millardy  44  la.,  466. 

§  22.  Should  be  Based  on  the  Evidence. — The  instructions  in 
all  cases  should  be  based  on  the  evidence,  and  not  on  the  facts 
of  which  there  is  no  evidence.  Eli  vs.  Tollman,  14  Wis.,  28; 
Hill  vs.  Canfield,  56  Penn.  St.,  454;  Howe  S.  Mch.  Co.  vs. 
0.  Laymen,  88  111.,  39;  Atkins  vs.  Nicholson,  31  Mo.,  488. 

An  instruction  is  properly  refused  when  there  is  no  evi- 
dence tending  to  prove  the  hypothetical  state  of  facts  to 
which  it  relates.  C,  B.  <&  Q.  R.  R.  Co.  vs.  Dickson,  88  111,, 
431. 

It  is  error  to  give  an  instruction  denying  a  party's  right 
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npon  nn  assumed  state  of  facts  not  shown  by  the  evidence, 

and  calcn]atcd  to  give  the  jui*y  to  understand  that,  as  a  matter 
of  Jaw,  the  party  under  the  contract  was  bound  in  a  certain 
way  not  shown  by  the  evidence.  Harrimn  vs.  Cachelin^  27 
Mo.,  26;  If  rants  va.  Rose^  89  III.,  590;  Swark  vs.  NuhoU,  24 
M,  199;  Bogle  vs.  Ereitzer,  46  Penn.  St,  465. 

An  instruction,  in  an  action  of  trespass  for  an  assault  and 
battery,  that  the  juiy  is  the  sole  judo^e  of  the  amount  of  dam- 
ages that  the  plaintiff  should  recover,  without  stating  that  the 
damages  should  be  estimated  from  the  evidence,  is  erroneous. 
Martin  vs.  Johnson^  89  111.,  537. 

The  jury  should  not  be  instructed  in  an  action  of  trespass, 
that  they  may  give  punitive  damages  if  they  believe  from  the 
evidence  the  trespass  was  committed  wantonly  or  willfully, 
where  there  are  no  circumstances  of  wantonness  or  willfulness 
to  warrant  such  an  instruction.  Waldron  vs.  Marder^  82  HI., 
550;    Wengerx^,  Colder,  78  HI.,  275. 

It  is  error  to  tell  the  jury  that  it  is  their  duty  to  assess 
damages  if  they  believe  in  certain  facts.  Whether  a  plaintiff 
has  sustained  damages,  and  if  so,  how  much,  is  a  question  to 
be  determined  by  the  jury  ;  and  it  is  proper  for  the  court  to 
instruct  them  that  if  they  believe  certain  facts  they  may, 
or  ttey  are  at  liberty  to,  assess  damages,  but  not  that  it  is 
their  duty  to  do  so.  ChL  and  JV.  TT.  Ry.  Co,  vs.  Chishohn^ 
T9  111.,  584.  , 

§  23.  One  Instmction  may  be  Limited  by  Others. — Although 
^  instruction,  considered  by  itself,  is  too  general,  yet,  if  it  is 
properly  limited  by  others  given  on  the  other  side,  so  that  it 
18  not  probable  it  could  have  misled  the  jury,  judgment  will 
Dot  be  reversed  on  account  of  such  instruction.  Carrington 
^8-  -P.  M.  S.  S.  Co.,  1  Cal.,  475 ;  Mwards  vs.  Cary,  60  Mo., 
^^^ ;  Ke)idall  vs.  Brown,  86  111.,  387 ;  SJcilea  vs.  Caruihers, 
«S  Dl.,  458. 

§  24.  Shonld  be  Considered  All  Together. — It  is  the  duty  of 
^^  jury  to  consider  all  the  instructions  together,  and  when  this 
<^onrt  can  see  that  an  instruction  in  the  series,  although  not 
statiug  the  law  con-ectly,  is  qualified  by  others,  so  that  the  jury 
w^^^not  likely  to  have  been  misled,  the  error  will  be  obviated. 
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Anderson  vs.  ^alter^  34  Mich.,  113.  State  vs.  Donavcmy  10 
]S^ob.,  36. 

A  charge  to  the  jury  mnst  be  taken  together,  and  it  is  not 
^  necessary  to   insert  in  each  separate  instruction  all  the  ex- 
ceptions, limitations  and  conditions  which  are  inserted  in   tlie 
charge  as  a  whole.     People  vs.  Cleveland^  49  Cal.,  578. 

All  the  instructions  should  be  considered  together,  and  a 
judgment  will  not  be  reversed  because  some  one  of  them  fails 
to  state  the  law  applicable  to  the  facts  with  sufficient  qualifi- 
cation, provided  the  defects  be  cured  in  other  instructions. 
Bice  vs.  The  City^  etc.^  40  Iowa,  638;  The  State  vs.  Maloy^ 
44  Iowa,  104. 

§  25.  Error  will  not  Always  Reverse. — Where  it  appears, 
from  the  evidence,  that  a  verdict  is  so  clearly  right  that  had 
it  been  different  the  courts  should  have  set  it  aside,  such 
verdict  will  not  be  disturbed  merely  for  the  reason  that  there 
is  error  found  in  the  instruction.  Lxcndy  vs.  Pieraon^  83  III., 
241 ;  Burling  vs.  Ill,  Cent.  Rd.  Co,^  85  111.,  18 ;  Phillips  va. 
Ocmulgee^  etc.,  55  Ga.,  633 ;  People  vs.  Welch^  49  Cal.,  177. 

The  refusal  of  instructions,  which,  though  containing  correct 
propositions,  could  not,  in  view  of  all  the  facts  developed 
by  the  evidence,  have  prejudiced  the  party  complaining,  will 
not  operate  to  reverse  the  case.  Cross  vs.  Gannett*  35  Iowa, 
480 ;  Cook  et  al.  vs.  Pobinson-,  42  Iowa,  474. 

§  26.     Most  be  Construed  in  Connection  with  the  Evidence. — A 

charge  given  by  the  court  must  be  construed  in  connection 
with  the  evidence  in  the  case.  It  is  sufficient  if  the  instruc- 
tions are  correct  when  considered  with  reference  to  the  case 
upon  trial  and  the  facts  sought  to  be  established.  State  vs. 
Powner,  21  Wis.,  275;  Hujf/nan  vs.  Ackley^  34  ilo.,  277. 

§  27.  When  Error  will  Reverse. — When  a  case  is  close  in  its 
lacts,  or  when  there  is  a  conflict  in  the  evidence  on  a  vital 
point  in  the  case,  the  rights  of  parties  cannot  be  preserved 
unless  the  jury  are  accurately  instructed.  Toledo^  etc,^  Py.  Co. 
vs.  Shuckman^  50  Ind.,  42;  Wabash  lid.  Co.  vs.  Henks,  91  111., 
406. 

An  instruction  which  has  a  tendency  to,  and  probably  did, 
mislead  the  jury  when  taken  singly,  is  erroneous,  even  though 
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the  instructions,  when  tatcn  together,  embrace  the  law  of  the 
case.  Price  vs.  Mahoney^  24  Iowa,  582;  VitUhnnj^  cto,^  li*j. 
Co.  va  Krouse,  20  Ohio  St.,  223;  Mackcy  vs.  ro^j'^ej  2  cJl. 
T.,  13;  Murray  vs,  Com.y  79  Pa.  St.,  311. 

§  28.  Should  be  Ilamionioiis. — The  giving  of  a  correct  instruc- 
uon  upon  a  point  in  the  cate,  will  not  obviate  an  error  in  an 
instruction  on  the  other  side,  when  they  are  entirely  variant 
and  there  is  nothing  to  show  the  jury  which  to  adopt.  111. 
Zitien  Co.  vs.  Houyli^  91  111.,  63 ;  Vaiislyck  vs.  Mills  et  al.y  34 
Iowa,  375. 

One  correct  instruction  will  not  always  cure  an  erroneous 
one.  The  court  should  harmonize  the  instructions,  else  they 
are  calculated  to  confuse  and  mislead  the  jury.  Qui?irh\B. 
Donovarij  85  111.,  194. 

Where  one  instruction  states  the  defendant's  liability  more 
strongly  than  the  law  warrants,  and  another  of  the  series  states 
it  correctly,  and  the  two  instructions  relate  to  vital  points  in 
issue,  they  are  calculated  to  confuse  the  jury,  and  the  latter 
instruction  will  not  cure  the  error.  Steiiimeyer  vs.  Tfie  Peo- 
ple, 95  m.,  383. 

§  29.  Instmctions  most  Require  the  Jury  to  Believe  fh>Tn  the  Evi- 
dence.— An  instruction  wliich  does  not  require  the  jury  to 
"believe  from  the  evidence  "  the  facts  assumed  in  it,  is  objec- 
tionable, even  if  the  law  in  tlie  instruction  is  correctly  stated. 
Parker  vs.  Fisher ^  39  111.,  164. 

It  is  not  necessary  that  a  jury  should  be  told  in  each  sentence 
of  an  instruction  that  they  should  believe  from  the  evidence. 
If  the  first  part  of  the  instruction  contains  this  clause  a  jury 
of  intelligent  men  will  not  be  misled  if  it  is  omitted  in  the 
remaining  portion.     Gizler  vs.   Witzel^  82  111.,  322. 

It  is  error  to  instruct  the  jury  that  it  is  necessary  for  the 
plaintiff  to  prove  a  material  fact,  or  that  it  should  be  made  to 
appear  from  the  evidence  *'  to  the  satisfaction  of  the  jury^ 
The  jury  in  a  civil  case  are  to  decide  facts  upon  the  weight  or 
preponderance  of  the  evidence,  even  though  the  proof  does 
not  show  such  facts  to  their  satisfaction.  Stratton  vs.  Cent 
City  Horse  Ey.  Co.y  95  111.,  25. 


26  '  INSTRUCTIONS. 

§  30.  Instructions  Need  not  be  Repeated,  AVhen. — ^When  the  law 
appliciible  to  a  case  is  given  in  clear  and  intelligible  language, 
the  sole  function  of  instructions  is  performed,  and  there  is  no 
necessity  for  repeating  the  same  idea  in  diflferent  instructions, 
varying  only  in  fomi.  The  court  is  not  only  under  no  obliga- 
tion to  permit  a  case  to  be  argued  through  instructions,  but  it 
is  bound  to  prohibit  it.  Anderson  vs.  Walter ^  34:  Mich.,  113; 
Keeler  vs.  Stupjpe,  86  III.,  309;  Z  cfe  C.  B.  Co.  vs.  Eorst,  93 
U.  S.,  9i. 

The  right  of  a  party  to  ask  instructions  must  have  some 
limit,  and  the  supreme  court  will  not  sustain  an  abuse  of  this 
right.  Fisher  vs.  Stevens^  16  111.,  397;  Wright  vs.  Ames^  28 
Minn.,  362. 

It  is  not  erroneous  to  refuse  to  give  instructions  asked  for, 
however  correct  or  applicable,  if  they  have  in  substance 
already  been  given  in  the  charge  of  the  court.  State  vs. 
Stanley^  33  la.,  526;  Cramer  vs.  The  City  of  Burlington^  42 
la.,  315;  Scott  vs.  Delaney^  87111.,  146;  Criaman  vs.  McDon- 
ald, 28  Ark.,  8;  Olive  vs.  The  State,  11  Neb.,  1. 

§  31.  Instmcting  as  in  Case  of  Nonsuit — It  is  not  the  prov- 
ince of  the  court  to  decide  upon  the  sufficiency  of  the  testi- 
mony pertaining  to  the  facts  in  the  case,  nor  to  order  the  jury 
npon  the  facts  to  find  for  cither  party.  Oleson  vs.  Hendrick- 
son,  12  la.,  222;  Robinson  vs.  III.  C  B.  R.  Co.^  30  la.,  401. 

It  is  the  settled  practice  never  to  instruct  the  jury  as  to  the 
weight  of  evidence.  When  conflicting,  or  tending  to  prove 
the  issue,  however  slightly,  it  must  be  left  to  the  consideration 
of  the  jury.  But  when  it  essentially  varies  from  the  plead- 
ings and  fails  to  sustain  the  issue,  the  court  may,  and  should 
when  asked,  exclude  it  from  the  consideration  of  the  jury. 
Excluding  the  evidence  amounts  to  the  same  thing  as  instruct- 
ing the  jury  to  find  for  the  defendant,  as  either  course  pro- 
duces the  same  result.     House  vs.  Wilder,  47  111.,  510, 

Where  there  is  any  one  essential  allegation  of  a  declaration 
which  has  no  proof  tending  to  support  it,  it  is  the  duty  of  the 
court  to  exclude  from  the  consideration  of  the  jury  all  the 
evidence  in  the  case,  or  to  charge  the  jury  that  there  is  no 
evidence  to  support  such  essential  allegation,  and,  for  want  of 
Buch  proof,  to  find  for  the  defendant.     Whether  there  is  any 
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evidence  tending  to  prove  any  material  allegation  of  a  decla- 
ration is  a  question  of  law  for  the  court  to  determine.  Pole- 
man  vs.  Johnson,  84  111.,  269. 

Contra:  When  there  is  no  conflict  in  the  evidence,  the 
court  may  direct  the  verdict  or  order  a  nonsuit.  Greening 
vs.  Bishop,  39  Wis.,  552;  Johnson  vs.  Moss,  45  Cal.,  515; 
Kelly  vs.  IlendrickB,  26  Mich.,  256;  Am.  Ins.  Co.  vs.  Butler^ 
70  Ind.,  1. 

Where  there  is  a  mere  scintilla  of  evidence  to  establish  a 
fact  and  the  evidence  is  so  overwhelmingly  against  it  that  the 
court  would  set  aside  the  finding  of  a  jury,  if  based  upon  such 
fact,  then  the  question  of  tlie  existence  of  such  fact  need  not 
be  submitted  to  the  jury.  Hogan  vs.  Cnshing^  49  Wis.,  109; 
Com.  of  Marion  Co.  vs.  Clark,  94  U.  S.,  278;  May  vs.  /.  C. 
B.  Co.,  35  la.,  585. 

§  32.  Error  in  Admitting  Evidence,  Obviated  by. — If  incom- 
petent evidence  is  permitted  to  be  introduced,  which  the  court 
afterwards  instructs  the  jury  not  to  consider,  no  prejudice  is 
wrought  by  its  introduction.  Cook  et  aL  vs.  Bobinso?iy  42  la., 
474. 

§  33.  When  not  Obviated  by. — An  error  in  the  admission 
of  evidence  is  not  obviated  by  an  instruction  to  disregard  such 
evidence,  unless  the  case  is  such  that  it  clearly  appears  no 
injustice  or  wrong  has  been  done  to  the  party  complaining. 
Baioe,  etc,  Co.  vs.  Eosine,  87  LL,  105. 

§  34.  Effect  of  Evidence,  Limited  by. — If  evidence  is  admitted 
competent  for  one  purpose  which  may  have  an  improper 
eflFect,  the  party  aggrieved  should  ask  an  instruction  explain- 
ing its  legitimate  effect  Prior  vs.  White,  12  111.,  261;  Alliso% 
vs.  C.  (bIf.W.R  B.  Co.,  42  la.,  274. 

Evidence  admitted  without  objection  cannot  be  excluded 
from  the  consideration  of  the  jury  by  instructions.  Becker 
vs.  Becker,  45  la.,  239. 

IiL«tiTicting^  that  Evidence  Tends  to  Prove. — An  instruction 
which  tells  the  jury  that  they  may  consider  certain  evidence  as 
tending  to  prove  a  particular  fact,  making  no  comment  as  to 
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its  weiglit  or  effect,  is  not  for  that  reason  improper.     Beattie 
V.  Hill,  60  Mo.,  72.  '  . 

§  35.  The  Jury  May  Come  in  for  Farther  Instructions. — A  jury 
may  b«  called  into  court  for  further  instructions,  either  by 
agreement  of  counsel,  or  at  their  own  request.  State  vs. 
Fitts,  11  la.,  343;  Lee  vs.  Quirk,  20  III.,  392;  O'Shields  vs. 
State,  55  Ga.,  696;  Parley  vs.  State,  57  Ind.,  331. 

If  the  jury  should  find  an  insufficient  verdict,  the  court  may 
send  them  out  under  instructions  to  find  formally  and  fully, 
so  as  to  determine  the  rights  of  the  parties.  Flinn  vs.  Bar- 
low,  16  111.,  39. 

§  36.  The  Giving  of  Farther  Instructions  is  in  the  DL<<cretion  of 
the  Court. — When  the  jury,  in  a  criminal  case,  return  into  court 
and  say  that  they  cannot  agree,  it  is  competent  for  the  court, 
of  its  own  motion,  to  give  them  any  additional  instruction, 
proper  in  itself,  which  may  be  necessary  to  meet  the  difficulties 
in  their  minds.  State  vs.  jPitts,  11  la.,  343;  Hoffg  vs.  State,  7 
Ind.,  551. 

A  fresh  discussion  of  the  law  or  the  evidence,  on  the  part  of 
counsel  in  the  presence  of  the  jury,  cannot  be  had,  unless 
allowed  by  the  judge,  in  liis  discretion;  nor  is  the  judge 
required  to  give  additional  instructions  at  the  request  of  either 
party.  In  such  matters  much  must  be  left  to  the  discretion  of 
the  judge.    NeUon  vs.  Dodge,  116  Mass.,  367. 

After  a  jury  retire  to  consider  their  verdict  and  come  into 
court  for  further  instructions,  it  is  irregular  to  give  such 
instructions  in  the  absence  of  a  party.  Davis  vs.  Jb^ish,  2  G.  Gr., 
447;  O^  Connor  vs.  Outhrie  et  al,,  11  la.,  80;  Campbell  vs. 
Beckett,  8  Ohio  State,  210;  Rolerg  vs.  State,  3  Minn.,  262. 

§  37.     Court  May  Limit   the  Time  for  Instrnctions. — Circuit 
courts  have  the  power,  by  reasonable  and  proper  rules,  to  pre- 
scribe within  what  time,  during  the  progi-ess  of  the  trial,  the 
instructions  must  be  presented  to  the  court.    PAndimlle  vs. 
The  People,  42  Dl.,  217. 

§  38.  In  Ci*iminal  Cases  the  Jury  are  the  Judges  of  the  Law  as  well 
Mi  of  the  Facts  of  the  Case. — In  some  BtoiLeB. — While  it  is  true,  in 
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the  fullest  sense,  that  a  jury,  in  a  criminal  case,  are  the  judges 
both  of  the  fact  and  of  the  law,  and  may  be  so  in^structod  by 
the  court,  they  should  then  be  left  to  their  own  respousibility 
alone  to  decide  on  the  guilt  or  iuaocenso  of  the  prisoner, 
giving  him  the  beneft  of  all  reasonable  doubts,  without  any 
reference  to  the  possible  future  action  of  the  court  Falh  vs. 
The  People,  42  111.,  331;  Schyiier  vs.  The  People,  23  111.,  17. 

In  the  case  of  Schnier  vs.  The  People,  the  court  qualified 
the  general  instruction  that  "  the  jury  are  the  judges  of  the 
law  as  well  as  of  the  facts,"  as  follows: 

"If  the  jury  can  say  u|X)n  their  oaths  that  they  know  the 
Jaw  better  than  the  court  does,  they  have  the  right  to  do  so; 
but  before  assuming  so  solemn  a  responsibility  they  should  be 
sure  that  they  are  not  acting  from  caprice  or  prejudice;  that 
they  are  not  controlled  by  their  will  or  their  wishes,  but  from 
a  deep  and  confident  conviction  that  the  court  is  wrong  and 
that  they  are  right  Before  saying  this  upon  their  oaths  it  is 
their  duty  to  reflect  whether,  from  their  habits  of  thought, 
their  study  and  experience,  they  are  better  qualified  to  judge 
of  the  law  than  the  court  If,  under  all  these  circumstances, 
they  are  prepared  to  say  that  the  court  is  wrong  in  its  exposi- 
tion of  tlie  law,  the  statute  has  given  them  the  right." 
Schnier  vs.  The  People^  23  111.,  17.  See,  also,  Mullinix  vs. 
The  People,  76  HI.,  211. 


CHAPTEE  11. 


CEEDIBILITY  OF  WITNESSES  AND  WEIGHT  OF  TESTIMONY — INSTBUO- 
TI0N8  APPLICABLE  TO  BOTH  CIVIL  AND  CBIMINAL  CASES. 

Sec.    1.    Credibility  of  witness  and  weight  of  testimony — Questions  for 

the  jury. 
2,    Circumstances  affecting  the  credit  of  the  witness. 
8.    One  credible  witness  entitled  to  more  credit  than  a  number  of 

others. 

4.  The  jury  have  no  right  to  disregard  the  testimony  of  a  witness 

without  cause. 

5.  The  credit  of  a  witness  depends  upon  two  things. 

6.  When  the  jury  may  disregard  the  testimony  of  a  witness. 

7.  The  jury  should  reconcile  the  testimony  if  possible. 

8.  A  fa<:t  is  proved  if  it  can  be  reasonably  inferred. 

9.  Willfully  swearing  falsely. 

10.  Impeachment  of  witnesses. 

11.  Bad  reputation  for  truth. 

12.  Different  statements  out  of  court. 

13.  Contradictory  statements  out  of  court. 

14.  Contradictory  statements  out  of  court,  explained. 

15.  Preponderance  of  the  evidence. 

16.  Jury  need  not  disregard  the  testimony  of  an  impeached  witness. 

17.  Negative  evidence,  what    is     not — Affirmative     and   negative 

testimony. 

18.  Proof  as  to  dates — Testimony  as  to,  corroborated. 

19.  Burden  of  proof. 

20.  Parties. 

21.  Testimony  of  parties  to  be  weighed  by  the  jury. 

22.  Party  failing  to  testify. 

23.  Corporation,  witnesses  for— How  to  be  regarded. 

24.  Suits  against — ^To  be  tried  the  same  as  others. 

25.  Verbal  admissions — How  weighed. 

26.  Admissions,  all  to  be  considered  together — Jury  may  believe  part 

and  reject  part. 

27.  Admissions  to  be  taken  all  together — How  to  be  weighed. 

28.  When  party  not  estopped  by. 

29.  Offer  to  compromise — Party  not  bound  by. 

80.  Continuance  affidavit — Admissions  in,  how  treated. 

81.  Party  not  bound  by  statements  of  his  own  witnesses. 

82.  Verdict  to  be  determined  by  the  evidence  alone. 

83.  Statements  of  counsel. 

84.  Witness  excused  from  answerincr. 

(30) 
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CEEDIBILITr  OF  WITNESSES. 


§  1.  The  Credibility  of  the  Witnesses  and  the  Weight  of  the 
Testimony  are  Questions  of  Fact  for  the  Jury. — The  court  instructs 
the  jury,  that  the  credibility  of  the  witnesses  is  a  question 
exclusively  for  the  jury;  and  tlie  law  is,  that  where  a  number 
of  witnesses  testify  directly  opposite  to  each  other,  the  jury 
are  not  bound  to  regard  the  weight  of  the  evidence  as  evenly 
balanced.  The  jury  have  a  right  to  determine  from  the  apj)ear- 
ance  of  the  witnesses  on  the  stand,  their  manner  of  testifying, 
their  apparent  candor  and  fairness,  their  apparent  intelligence, 
or  lack  of  intelligence,  and  from  all  the  other  surrounding 
circumstances  appearing  on  the  trial,  which  witnesses  are  the 
more  worthy  of  credit,  and  to  give  credit  accordingly.  Wal- 
lace vs.  State^  28  Ark.,  531;  Ilalloway  vs.  Com,^  11  Bush,  344; 
Stampofski  vs.  Steffena^  79  111.,  3o3,  State  vs.  Shields^  55 
Conn.,  256;  Shellabarger  vs.  Nefas^  15  Kan.,  547;  Ilalloxoay 
vs.  Com.y  12  Bush,  334;  II,  P.  By.  Co.  vs.  Ward,  4  Colo.,  37; 
Winchester  vs.  King^  48  Mich.,  280. 

You  are  the  judges  of  the  credibility  of  the  witnesses,  and 
of  the  weight  to  be  attached  to  the  testimony  of  each  and  all 
of  tliem;  and  you  are  not  bound  to  take  the  testimony  of  any 
witness  as  absolutely  true,  and  yon  should  not  do  so,  if  you 
are  satisfied  from  all  the  facts  and  circumstances  proved  on 
the  trial,  that  such  witness  is  mistaken  in  the  matters  testi- 
fied to  by  him,  or  that,  for  any  other  reason,  his  testimony  is 
nntrne  or  unreliable.  Kava7iaugh  vs.  Wilson^  70  N.  Y.,  177; 
Taylor  vs.  Randall^  3  Colo.,  401. 

You  are  instructed,  that  yon  are  the  judges  of  the  credit 
that  ought  to  be  given  to  the  testimony  of  the  different  wit- 
nesses, and  you  are  not  bound  to  believe  anything  to  be  a  fact 
because  a  witness  has  stated  it  to  be  so — provided  you  believe, 
from  all  the  evidence,  that  snch  witness  is  mistaken  or  has 
knowingly  testified  falsely.  Durant  vs.  The  Peovle^  13  Mich., 
351;  See  Wanchette  vs.  WanlesSy  3  Colo.,  174. 

§  2.  Circumstances  Affecting  the  Credit  of  a  Witness. — The 
jury  are  instructed  that,  in  determining  the  weight  to  be 
given  to  the  testimony  of  the  different  witnesses  in  this  case, 
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tliejury  are  antliorized  to  consider  the  relationship  of  tho 
wituesBes  to  the  parties,  if  the  same  is  proved;  tlieir  interest, 
if  any,  in  the  event  of  the  suit;  their  temper,  feeling  or  bias, 
if  any  has  been  shown ;  their  demeanor  while  testifying ;  their 
apparent  intelligence,  and  their  means  of  information ;  and  to 
give  such  credit  to  the  testimony  of  each  witness  as,  under  all 
the  circumstances,  such  witness  seems  to  be  entitled  to.  A7n' 
merman  vs.  Teeter^^^  111.,  400;  Lampe  vs.  Kennedy^  60  Wis.. 
110. 

In  determining  the  issues  in  this  case,  we  should  take  into 
consideration  the  whole  of  the  evidence,  and  all  the  facts  and 
circumstances  proved  on  the  trial,  giving  to  the  several  parts 
of  the  evidence  such  weight  as  you  think  they  are  entitled  to. 
And  in  determining  the  weight  to  be  given  to  the  testimony 
of  the  several  witnesses,  you  thould  take  into  consideration 
their  interest  in  the  event  of  the  suit,  if  any  such  is  proved  ; 
their  conduct  and  demeanor  while  testifying ;  their  apparent 
fairness  or  bias,  if  any  such  appears ;  their  appearance  on  the 
stand ;  the  reasonableness  of  the  story  told  by  them  ;  and  all 
the  evidence  and  circumstances  tending  to  corroborate  or  con- 
tradict such  witnesses,  if  any  such  are  proved.  JlJvans  vs. 
LipscomJbj  31  Ga.,  71;  French  vs.  Millard^  2  Ohio  St.,  44 ; 
Sellar  vs.  Glellandj  2  Colo.,  539. 

The  court  instructs  yon,  that  in  passing  upon  the  testimony 
of  the  witnesses  for  the  defendant,  you  have  a  right  to  take 
into  consideration  any  interest  which  such  witnesses  may  feel 
in  the  result  of  this  suit,  if  any  is  proved,  growing  out  of  their 
relationship  to  the  defendant  or  otherwise,  and  to  give  to  the 
testimony  of  such  witnesses  only  such  weight  as  you  think  it 
entitled  to,  under  all  the  circumstances  proved  on  the  trial. 

If  you  believe,  from  the  evidence,  that  any  witness  has 
testified  under  a  fear  of  losing  his  employment  or  a  desire  to 
avoid  censure  or  a  fear  of  offending,  or  a  desire  to  please  his 
employer,  then  such  fact  may  be  taken  into  account  by  you  in 
determining  the  degree  of  weight  which  ought  to  be  given  to 
the  testimony  of  such  witness ;  and,  in  such  case,  you  have  a 
right  to  judge  of  the  effect,  if  any,  likely  to  be  produced  upon 
the  human  mind  by  such  feelings  or  motives,  and  how  far 
such  feelings  or  motives,  on  the  part  of  a  witness,  may  tend  to 
warp  4is  judgment  or  pervert  the  truth ;  and,  after  applying 
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Tonrown  knowledge  of  hnman  nature  and  of  the  plillosoj^hy 
of  the  human  mind  to  the  investigation  of  the  subject,  are  to 
judge  of  the  weight  which  ought  to  be  given  to  the  testimony 
of  snch  witness,  taking  the  same  in  connection  with  all  the 
other  evidence  in  the  case. 

When  witnesses  are  otherwise  equally  credible,  and  their 
testimony  otherwise  entitled  to  equal  weight,  greater  weight 
and  credit  should  be  given  to  those  whoso  means  of  informa- 
tion were  superior;  and  also  to  those  who  swear  aflu*matively 
to  a  fact,  rather  than  to  those  who  swear  negatively,  or  to  a 
want  of  knowledge  or  want  of  recollection.  Pwl  vs.  Devers^ 
30  Ala.,  672;  Blizzai^d  vs.  ApphgaiCy  61  Ind.,  3G8. 

In  weighing  the  testimony  of  any  or  either  of  the  witnesses 
m  this  case,  you  may  regard  the  apparent  capacity  and  intel- 
h'gence  of  such  witness,  and  judge  from  the  evidence  whether 
he  was  able  to  see  and  understand  the  transaction,  and  also 
^^hethor  he  waa  attentive  or  careless,  or  apparently  prejudiced 
ordis[assionate;  andalso  whether,  judging  from  the  evidence, 
^'c  has  any  sinister  motive  that  might  lead  liim  to  fabricate 
^'lat  which  he  did  not  see.  People  vs.  Bodlne^  1  Edm.  Sel. 
Cas.,  36. 

§  3.  One  Credible  Witness  may  be  Entitled  to  More  Cmllt  t!ian 
^  dumber  of  Others. — The  court  instructs  you  tliat  the  testimony 
^'one  credible  witness  may  be  entitled  to  more  weight  than 
*he  testimony  of  many  others,  if,  as  to  those  other  witnesses, 
y^^  have  reason  to  believe,  and  do  believe,  from  the  evidence 
^^  all  the  facts  before  you,  that  such  other  witnesses  have 
Ano\yjjjg]y  testified  untruthfully,  and  are  not  corroborated  by 
OtiV^Y  credible  witnesses,  or  by  circumstances  proved  in  the 
(>dSe.  Green  vs.  Taney^  4  C.  L.  E.,  52  Ir;  Rudolph  vs.  Laiie^ 
$7  Ind.,  115;  Bierhach  vs.  Goodyear  Huh,  Co.^  54  Wis.,  20S. 

§  4.  The  Jury  have  no  Right  to  Disregard  the  Testimony  of  any 
Witness  without  Cause. — You  are  instructed,  that  if  the  testi- 
mony of  a  witness  appears  to  be  fair,  is  not  unreasonable,  and 
is  consistent  with  itself,  and  the  witness  has  not  been  in  any 
manner  impeached,  then  you  have  no  right  to  disregard  the 
testimony  of  such  witness  from  mere  caprice  or  without 
cause.  It  is  the  duty  of  the  jury  to  consider  the  whole  of  the 
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evidence,  and  to  render  a  verdict  in  accordance  with  the 
weight  of  all  the  evidence  in  the  case.  City  Bank^  etCy  vs. 
Kent^  57  Ga.,  283;  Smith  vs.  Orimea^  43  la.,  356;  Rockford^ 
B.  1.  (&  St.  Z.  Bd.  Co.  vs.  Coultars,  67  111.,  398;  Oliver  vs. 
Pate,  43  Ind.,  132. 

While  it  is  the  duty  of  the  jnry  to  carefully  scrutinize  and 
dispassionately  weigh  the  evidence  of  all  the  witnesses  in  the 
case,  still  it  is  your  sworn  duty  to  give  proper  credit  to  the 
evidence  of  each  and  all  of  the  witnesses,  and,  if  possible,  to 
reconcile  all  of  the  evidence  in  the  case  with  the  presumption 
that  each  witness  has  intended  to  speak  the  truth,  unless  by 
their  manner  of  testifying  on  the  witness  stand,  or  by  incon- 
sistent statements  sworn  to,  or  by  testimony  inconsistent  with 
other  credible  evidence  in  the  case,  you  are  led  to  believe 
that  the  testimony  of  some  one,  or  more,  of  the  witnesses  is 
xmtruthful  or  unreliable,  or  unless  you  are  led  to  believe,  from 
a  manifestation  of  interest,  bias  or  prejudice,  that  such  wit- 
ness or  witnesses  have  been  inclined  to  exaggerate,  color  or 
suppress  the  truth,  or  unless  they  have  been  impeached  in 
some  of  the  modes  known  to  the  law,  as  explained  in  these 
insti'uctions.  Chester  vs.  State^  1  Tex.  App.,  702;  Jones  vs. 
State,  48  Ga.,  163. 

§  5.     The   Credit  of  a  Witness  Depends  upon  Two  Tilings:  His 

ability  to  know  what  occurred  and  his  disposition  for  telling 
the  truth  as  to  the  occurrence.  The  statement  of  a  witness 
having  superior  opportunities  for  knowing  what  took  place 
and  superior  intelligence  and  memory,  other  things  being 
equal,  is  entitled  to  the  greater  weight  bcfoje  the  jury. 

One  of  the  tests  for  determining  the  credibility  of  a  witness 
is  his  interest  in  the  result  of  the  suit.  As  a  general  rule,  a 
witness  who  is  interested  in  the  result  of  a  suit  will  not  be  as 
honest,  candid  and  fair  in  his  testimony  as  one  who  is  not  so 
interested,  but  the  degree  of  credit  to  be  given  to  each  and 
all  of  the  witnesses  is  a  question  for  the  jury  alone.  Carver 
vs.  Louthain,  38  Ind.,  530. 

§  6.     When  the  Jury  May  Disregard  the  Testimony  of  a  Witness, 

— The  jury  are  instructed,  that  in  determining  the  questions 
of  fact  in  this  case,  they  should   consider  the  entire  evidence 
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introduced  bj  the  respective  parties;  bat  the  jury  are  at  lib- 
erty to  dibregard  the  statemeut  of  all  such  witnesses,  if  any 
there  be,  as  hav^e  been  successfully  impeached,  either  by 
direct  contradiction  or  by  proof  of  having  made  different 
statements  at  otlier  times,  or  by  proof  of  bad  re|)utation  for 
trnth  and  veracity  in  the  neighborhoods  where  they  live — 
except  in  so  far  as  such  witnesses  have  been  corroborated  by 
other  credible  evidence,  or  by  facts  or  circumstances  proved 
on  the  trial.  Miller  vs.  The  People,  39  111.,  458;  Bowers  vs. 
The  People,  74  DL,  418;  O'liourke  vs.  QRourTce,  43  Mich.,  48. 

§  7.    The  Jury  Should  Beconcile  the  Testimony,  if  Possible. — It 

18  the  duty  of  the  jury  in  passing  upon  the  credibility  of  the 
testimony  of  the  several  witnesses,  to  reconcile  all  the  differ- 
ent parts  of   the  testimony,  if   possible.     It  is  only  in  cases 
where  it  is  palpable  that  a  witness  has,  deliberately  and  inten- 
tionallj,  testified  falsely  as  to  some  material  matter,  and  is  not 
corroborated   by  other  evidence,  that  a  jury  is  warranted  in 
disregarding   his  entire  testimony.     Although  a  witness  may 
be  mistaken  as  to  some  part  of  his  evidence,  it  does  not  follow, 
as  matter  of   law,  that  he  has  willfully  told  an  untrutli,  or 
that  the  jury  would  have  the  right  to  reject  his  entire  testi- 
mony.    Gotlieb  vs.  Hailman^  3  Col.,  63. 

It  is  the  duty  of  the  jury  to  consider  carefully  all  the  testi- 
mony in  this  case  bearing  upon  the  issues  of  fact  submitted  to 
them,  and,  if  possible,  to  reconcile  any  and  all  apparently  con- 
flicting statements  of  the  witnesses,  and  if  you  find  it  practi- 
cable to  deduce  from  the  evidence  any  theory  of  tlie  case  which 
will  harmonize  the  testimony  of  all  the  witnesses,  it  will  be 
your  duty  to  adopt  that  theory,  rather  than  one  which  would 
require  them  to  reject  any  of  the  testimony  as  intentionally 
false.    Rudolph  vs.  Lane,  57  Ind.,  115. 

You  are  further  instnicted,  that  if,  after  a  full  and  fair  con- 
sideration thereof,  yon  are  unable  to  reconcile  the  statements 
of  all  the  witnesses  in  relation  to  the  matters  pertinent  to  the 
issues  submitted  to  you,  then  it  will  be  your  duty  to  consider 
on  which  side  is  the  preponderance  of  evidence,  and  to  find 
your  verdict  in  accordance  therewith.  Taylor  vs.  State,  5 
Tex.  App.,  1. 
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§  8.  A  Fact  is  Proved  if  Reasonably  Inferi'ed. — The  jury  arc 
instructed  that  in  determining  what  facts  are  proved  in  this 
case  they  should  carefully  consider  all  the  evidence  given 
before  them,  with  all  the  circumstances  of  the  transaction  in 
question  as  detailed  by  the  witnesses,  and  they  may  find  any 
fact  to  be  proved  which  they  think  maybe  rightfully  and  rea- 
sonably inferred  from  the  evidence  given  in  the  case,  although 
there  may  be  no  direct  testimony  as  to  such  fact  BriQus  vs. 
State,  66  Ind.,  428. 

§  9.  Willfully  Swearing  Falsely. — If  the  jury  believe,  from 
the  evidence,  that  the  witness  A.  B.  has  willfully  sworn  falsely 
on  this  trial  as  to  any  matter  or  thing  material  to  the  issues 
in  the  case,  then  the  jury  are  at  liberty  to  disregard  his  entire 
testimony,  except  in  so  far  as  it  has  been  corroborated  by 
other  credible  evidence,  or  by  facts  and  circumstances  proved 
on  the  trial.  Pierce  vs.  State^  53  Ga.,  365;  State  vs.  Kellt^r- 
ma/rij  15  Kans.,  133;  Mead  vs.  McGraw,  19  Ohio  St.,  55  (but 
see  Jones  vs.  The  People,  2  Colo.,  359);  Moge  vs.  Peojple,  117 
111.,  45. 

§  10.  Impeaehment  of  Witnesses. — If  the  jury  believe,  from 
the  evidence,  that  the  witness  A.  B.  has  been  successfully  im- 
peached on  this  trial,  or  that  he  has  willfully  sworn  falsely  as 
to  any  matter  or  thing  material  to  the  issues  in  this  case,  then 
the  jury  are  at  liberty  to  disregard  his  entire  testimony, 
except  in  so  far  as  it  has  been  corroborated  by  other  credible 
evidence,  or  by  facts  and  circumstances  proved  on  the  trial. 
Bowers  vs.  The  People,  74  111.,  418;  GUI  vs.  Crosby,  63  111., 
190;  Gotlieb  vs.  Hartman,  3  Colo.,  60;  Minich  vs.  The  People^ 
8  W.  C.  R,  588. 

§  11.  Bad  Reputation  for  Truth,  etc — The  court  further 
instructs  the  jury,  that  if  they  believe  from  the  evidence  that 
the  witness  A.  B.  is  a  person  of  bad  reputation  for  ti'uth  and 
veracity  in  the  neighborhood  were  he  resides,  then,  as  a  mat- 
ter of  law,  this  fact  tends  to  discredit  his  testimony,  and  the 
jury  may  entirely  disregard  it,  except  in  so  far  as  he  is  corrobo- 
rated by  other  credible  testimony,  or  by  facts  and  circum- 
stances proved  on  the  trial. 


CREDICILITT   OF   WITNESSES,  37 

Tlie  court  instracUi  yoii,  tliat  one  of  tlic  moiles  rocorrnlzcd 
bj  law  for  impeaching  tlie  veracity  of  a  witnc^,  is  the  iiitrt> 
dnction  of  persons  as  witnesses  who  testify  that  they  arc 
acquainted  with  the  general  reputation  for  truth  and  veracity 
of  the  r^i-son  sought  to  be  impeached,  in  the  neighborhood  in 
wliich  he  resides;  and,  if  the  jury  believe,  from  the  evidence 
in  this  case,  that  the  general  reputation  of  the  witness  A.  B. 
for  truth  and  veracity  in  the  neighborhood  where  he  resides, 
is  bad,  tlieu  the  jury  have  a  right  to  disregard  the  whole  of 
liis  testimony,  and  to  treat  it  as  untrue,  except  where  it  is  cor- 
roborated by  other  credible  evidence,  or  by  facts  and  circum- 
stances proved  on  the  trial,     1  Greenl.  on  Ev.,  §  4(51. 

"While  tlie  law  permits  the  impeachment  of  a  witness  by 
proving  his  general  reputation  for  truth  and  veracity  in  the 
neighborhood  where  he  resides  to  be  bad,  yet,  if  you  believe 
that  the  plaintiflF,  while  on  the  stand,  gave  a  truthful,  aindid 
and  honest  statement  of  the  facts  and  circumstances  surround- 
j»,?  the  transaction  in  question,  then  the  jury  should  not  dis- 
regard his  testimony,  but  you  should  give  it  such  faith  and 
credit  as  in  your  opinion  it  is  entitled  to."  Hoy  vs.  Goings^ 
112  lU.,  666. 

§  12.  Different  Statements  Out  of  Coart — The  court  instructs 
the  jury,  that  one  of  the  modes  of  impeaching  a  witness,  is  by 
showing  tliat  he  has  made  statements  out  of  court  at  variance 
^'itli  his  statements  on  the  witness-stand;  and  if  the  jury 
believe  from  the  evidence  that  the  witness  A.  B.  has  made 
statements  at  another  time  and  place  at  variance  with  his  evi- 
dence in  this  case,  regarding  any  material  matter  testified  to 
by  him,  then  it  is  the  province  of  the  jury  to  determine  to 
>fhat  extent  this  fact  tends  to  impeach,  either  his  memory  or 
bis  credibility,  or  detracts  from  the  weight  which  ought  to 
l^e  given  to  his  testimony.  Craig  vs.  liokrer^  63  111.,  325; 
Glm  vs.  Whitley,  6  Oreg.,  164;  1  Greenl.  on  Ev.,  §  462. 

The  credit  of  a  witness  may  be  impeached  by  proof  that  he 
bas  made  statements  out  of  court  contrary  to  what  he  has  tes- 
tified OD  the  trial,  and  if  you  believe  from  the  evidence  that 
tbe  witness  A.  B.  made  statements  out  of  court  on,  etc., — to 
etc.,-~contrary  to  what  he  has  sworn  upon  the  trial  upon  any 
'oaterial  matter,  then   these  contradictory  statements  would 
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tend  to  impeach  the  witness,  and  you  would  be  justified  in 
rejecting  his  testimony,  if,  from  all  tlie  other  evidence  in  the 
case,  you  believe  such  testimony  to  be  untrue. 

§  13.  Contradictory  Statements  Out  of  Court — If  the  jury 
liolieve  from  the  evidence  that  the  witness  A.  B.,  before  tes- 
tifying in  this  case,  has  made  any  statements  out  of  court  con- 
cerning any  of  the  material  matters,  materially  diflferent  and 
at  yariance  with  what  he  has  stated  on  the  witness-stand,  then 
the  jury  are  instructed  by  the  court  that  these  facts  tend  to 
impeach  either  the  recollection,  or  the  truthfulness  of  the  wit- 
ness, and  the  jury  should  consider  these  facts  in  estimating  the 
weight  which  ought  to  be  given  to  his  testimony.  1  Greenl. 
Ev.,  §  462;  GUze  vs.  Whitley,  5  Oreg.,  164. 

§  14.     Contradictory  Statements  Out  of  Court  Explained. — The 

court  instructs  the  jury,  that  if  they  believe  that  the  witness 
A.  B.,  out  of  court  and  not  under  oath,  stated  to  the  defend- 
ant and  others,  that  he  knew  nothing  about  the  matter,  etc. — 
and  that  the  defendant  had  told  him  nothing,  and  that  the 
witness,  when  under  oath,  stated  that  his  reason  for  so  saying 
was,  because  he  feared  to  oSend  the  defendant  and  others,  and 
also  stated  on  oath  that  the  defendant  did  tell  him,  etc. — then 
the  fact  of  the  witness  making  the  statement  out  of  court  at 
variance  with  what  he  stated  under  oatli,  does  not  necessarily 
discredit  the  testimony  of  the  witness  under  oath ;  the  jury 
should  judge  of  the  credit  of  the  witness  from  his  whole 
statement,  and  give  his  evidence  such  weight  as  they  believe 
it  entitled  to,  in  view  of  all  the  evidence  given  on  the  trial. 

§  15.  Preponderance  of  Evidence. — The  jury  are  instructed, 
that  the  preponderance  of  evidence  in  a  case  is  not  alone 
determined  by  the  number  of  witnesses  testifying  to  a  partic- 
ular fact,  or  state  of  facts.  In  determining  upon  which  side 
the  preponderance  of  the  evidence  is,  the  jury  should  take  into 
consideration  the  opportunities  of  the  several  witnesses  for 
seeing  or  knowing  the  things  about  which  they  testify;  their 
conduct  and  demeanor  while  testifying;  their  interest  or  lack 
of  interest,  if  any,  in  the  result  of  the  suit;  the  probability  or 
improbability  of  the  truth  of  their  several  statements,  in  view 
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of  all  the  other  evidence,  facta  and  circnmjitnnces  proved  on 
tlio  trial;  and  from  all  these  circnmstauces  deteruiinu  u|K)n 
which  Bide  is  the  weight  or  pre}X)ndcrance  of  the  evidence. 
Mayor  vs,  Mead^  83  111.,  19;  WhittakeT\^,Parl'er^^^  la.,  5S5; 
Mcliae  vs.  Laurence^  75  N.  C,  2S;»;  liilcy  v.  Butler^  3G  Ind., 
51. 

The  coTirt  instructs  yon,  as  a  matter  of  law,  that  where  two 
witnesses  testify  directly  opposite  to  each  other  on  a  material 
point,  and  are  the  only  ones  that  testify  directly  to  the  same 
point,  you  are  not  bonnd  to  consider  the  evidence  evenly  balanced 
or  the  point  not  proved;  you  may  rej^ard  all  the  surrounding 
facts  and  circumstances  proved  on  the  tiial,  and  give  credence 
to  one  witness  over  the  other,  if  you  think  such  facts  and  cir- 
cumstances warrant  it.  Miller  vs.  Balthasser^  7S  111.,  302; 
Dwrant  vs.  Rogers^  87  111.,  608;  Lawrence  vs.  Maxwell^  58 
Barb.,  511;  Delvee  vs,  Boardman^  20  la.,  446;  Johnson  vs. 
Whidden,  32  Me.,  230. 

The  preponderance  of  evidence  does  not  consist  alone  in  the 
greater  number  of  witnesses  testifying  to  a  j^articular  fact  or 
state  of  facts.  The  apparent  consistency,  fairness  and  con- 
gruity  of  the  evidence,  and  the  reputation  of  the  witnesses  for 
truth  and  veracity,  where  this  is  shown  by  the  evidence,  are 
all  facts  to  be  considered  by  you  in  determininnr  the  preponder- 
ance of  the  evidence,  on  either  side.  Rudolph  vs.  Lane^  57 
Ind.,  115. 

You  are  instructed,  that  altliough  the  preponderance  of  the 
evidence  is  not  always  determined  by  the  number  of  witnesses 
testifying  in  a  case,  yet,  if  in  a  case  there  are  only  one  or  two 
witnesses  who  testify  to  a  given  state  of  facts,  and  six  or  seven 
witnesses  of  equal  candor,  fairness,  intelligence  and  truthful- 
ness, and  equally  well  corroborated  by  all  the  other  evidence, 
and  who  have  no  greater  interest  in  the  result  of  the  suit,  testify 
against  such  state  of  facts,  then  the  preponderance  of  the  evi- 
dence is  determined  by  the  number  of  witnesses. 

You  are  instructed,  that  it  does  not  necessarily  follow  that 
a  plaintiff  has  failed  to  establish  his  case  (or  a  defendant  his 
defense)  by  a  preponderance  of  proof,  because  he  has  testified 
to  a  state  of  facts  which  are  denied  by  the  testimony  of  the 
defendant.  In  such  a  case,  in  arriving  at  the  truth,  you  have 
a  right  to  take  into  consideration  every  fact  and  circumstance 
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proven  on  the  trial,  siicli  as  the  situation  of  the  parties;  tlicir 
acts  at  the  time  of  the  transaction  and  afterwai-ds,  so  far  as 
they  appear  in  evidence;  their  statements  to  third  parties 
in  relation  to  the  matters  in  question,  as  well  as  their  state- 
ments to  each  other  in  the  presence  of  third  parties,  if  any 
such  statements  have  been  proved;  also  their  appearance  on 
the  witness  stand,  and  their  manner  of  testifying  in  the  case. 
Mathews  vs.  Story^  54  Ind.,  417;  Kla^sen  vs.  Reiger^  26  Minn., 
59;  Provmttain  vs.  Tin  dale,  80  Pcnn.  St.,  295;  iStavipofsJci 
vs.  Steffim,  79  IlL,  303;  E.  P.  P.  Co.  vs.  Zittle,  19  Kans., 
267. 

When  a  witness  swears  that  a  certain  conversation  did  take 
place  (or  to  a  certain  state  of  facts),  and  an  other  equally  credi- 
ble witness,  with  equal  opportunities  for  knowing,  testifies  that 
the  conversation  did  not  take  place  (or  to  a  contrary  state  of 
facts),  if  there  is  nothing  in  the  case  tending  to  corroborate 
one  witness  more  than  the  other,  then  in  law,  such  conversa- 
tion (or  alleged  state  of  facts)  cannot  bo  regarded  as  proved 
by  a  preponderance  of  evidence.    State  vs.  Gates,  20  Mo.,  400. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  has 
sworn  positively  that  the  defendant,  etc., — and  that  the  defend- 
ant has  sworn  just  as  positively  that  he  did  not,  etc., — and  if 
you  further  find,  from  the  consideration  of  all  the  evidence 
in  the  case,  that  the  testimony  of  defendant  is  entitled  to  as 
nmch  credit  as  that  of  the  plaintiff,  and  corroborated  to  the 
same  extent,  then,  so  far  as  that  point  is  concerned,  you  should 
find  for  the  defendant. 

You  are  instructed  that  a  man^s  reputation  for  truth  and 
veracity  is  made  by  what  his  neighbors  and  persons  well 
acquainted  with  him  generally  say  of  him  in  that  regard;  and 
if  they  generally  say  he  is  untruthful,  that  makes  his  reputa- 
tion for  truth  and  veracity  bad.    Davis  vs.  Foster,  68  Ind.,  238. 

You  are  further  instructed,  that  if  a  man's  neighbors  and 
persons  who  are  well  acquainted  with  him,  generally  say  that 
they  have  never  heard  anything  said  about  him  as  to  his  tiiith- 
f ulness,  that  is  evidence  tending  to  show  that  his  general  repu- 
tation for  truth  and  veracity  among  his  neighbors  and  acquaint- 
ances is  good.  Dams  vs.  Foster^  68  Ind.,  238;  1  Taylor's  Law 
of  Evi.,  §  325. 
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§  16.  Jmy  Need  not  Disreicard  Testimony  of  ImTM»ache<l  Wit- 
ness.— Xot withstanding  witnespcs  may  be  dithered itcd  by  im- 
peaching evidence,  tlieir  testimony  onglit  not  to  be  wholly 
disregarded  if  it  is  sustained  by  the  corroborating  evidence  of 
circnmstances,  or  of  other  credible  witne6;>ei.  tSniith  et  uL  vs. 
Grimes  et  al,^  43  la.,  356. 

The  court  instructs  yon,  that  while  the  law  permits  the  im- 
peachment of  a  witness,  by  proving  his  general  reputation  for 
triith  and  veracity,  in  the  neighborhood  where  ho  re&ides,  to  be 
bad,  still  the  degree  of  credence  to  which  such  a  witness  is 
entitled,  and  the  weight  to  be  attached  to  his  testimony,  are 
matters  to  be  determined  by  you  and  by  you  alone,  in  view  of 
all  the  evidence  and  of  all  the  facts  and  circumstances  proved 
on  the  irial. 

And  m  this  case,  if  you  believe  from  tlie  evidence  that  the 
witness  A.  B.,  while  upon  the  witness-stand,  gave  a  fair,  candid 
and  honest  statement  of  the  facts  and  circumstances  sur- 
rounding the  transaction  in  question,  then  you  should  not  die- 
regard  his  testimony,  but  you  should  give  it  such  faith  and 
credit  as,  in  your  opinion,  it  is  entitled  to. 

The  testimony  of  a  witness  who  has  been  impeached  ought 
not  to  be  wholly  disregarded  by  you  if  you  feel  justitied, 
from  his  deportment  upon  the  stand,  or  the  probability  of  his 
testimony,  in  believing  it,  even  if  it  receives  no  other  corrobo- 
ration. Green  vs.  Cockran^  43  la.,  544;  Addison  vs.  The  State^ 
48  Ala.,  478;  City  Bk.  vs.  Kent,  57  Ga.,  258. 

§  17.  Negative  Evidence,  What  is  Not. — The  court  instructs 
the  jnry,  that  when  one  or  more  witnesses  testify  to  being 
present  upon  any  occasion,  and  that  certain  facts  then  took 
place  (or  that  certain  words  were  then  spoken)  and  other 
witnesses  of  equal  credibility,  having  equal  means  of  knowing 
what  took  place  (or  what  was  said),  testify  that  they  were 
present  on  the  same  occasion,  and  that  such  fact  did  not  take 
place  (or  that  the  alleged  words  were  not  spoken),  then  the 
testimony  of  the  latter  witnesses  is  not  yu\\2X  is  known  as 
negative  testimony,  but  it  is  entitled  to  be  regarded  by  the 
jury  as  affirmative  testimony ;  and  in  such  a  case  it  is  the  duty 
of  the  jnry  to  weigh  all  the  testimony  and  give  a  verdict  as 
the   weight  may   preponderate   to   the    one   side  or  otLcr. 
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Sobjy  vs.  Thomas,  39  Wis.,  317 ;  Fnzell  vs.  Cole,   42  111., 
362 ;  Sutherland  vs.  JT.  F.^  ^jJa,  /^cZ.  Co.,  41  N.  Y.,  17. 

You  are  instructed,  as  a  matter  of  law,  that  if  other  tilings 
are  equal,  affirmative  testimony  is  in  general  entitled  to  more 
weight  than  negative  testimony.  If  you  believe  from  tlio 
evidence  that  witness  A.  B.  is  a  credible  witness  and  you  find 
that  he  has  sworn  that  he  was  present  upon  the  occasion  in 
question  and  saw  the  defendant  (pick  up  a  ten-dollar  bill  and 
hand  it  to  P.)  then  this  is  what  is  known  as  affirmative  testi- 
mony, and  is  for  that  reason  entitled  to  more  weight  than 
negative  testimony,  and  if  you  further  believe  from  the 
evidence  that  the  witness  C.  D.  is  a  credible  witness  and  you 
find  that  he  has  sworn  that  he  also  was  present  at  the  time  in 
question,  and  did  not  see  the  defendant  (pick  up  any  bill,  etc.), 
then  his  evidence  upon  this  point  is  what  is  known  as  negative 
evidence,  and  for  that  reason  is  entitled  to  less  weight  than 
the  testimony  of  the  witness  A.  B.  upon  the  same  iK)int, 
provided  you  further  believe  from  the  evidence  that  the  two 
witnesses  are  otherwise  entitled  to  equal  credit  and  that  both 
liave  been  corroborated  to  the  same  extent.  Pool  vs.  DeverSj 
30  Ala.,  672 ;  Johnson  vs.  State,  14  Qa.,  55. 

§  18.     Proof  as  to  Dates,  Testimony  as  to,  Corroborated. — Tlie 

jury  are  instructed,  that  whether  little  or  much  reliance  should 
be  placed  upon  the  unaided  memory  of  witnesses  as  to  dates, 
and  whether  greater  weight  should  be  attached  to  testimony 
in  regard  to  dates  accompanied  by  written  memorandum  of 
facts,  containing  tlie  date  in  question,  are  questions  exclusively 
for  the  jury,  and  if  the  jury  believe  from  the  evidence  tliat 
greater  weight  should  be  attached  to  the  latter  class  of  testi- 
mony, then  the  jury  should  give  credit  accordingly. 

§  19.  Burden  of  Proof. — The  jury  are  further  instructed, 
that  the  burden  of  proof  in  this  class  of  cases  is  always  upon 
the  party  holding  the  affirmative;  and  any  matter  asserted  by 
one  party  and  denied  by  the  other,  can  only  be  proved  in  law 
by  a  preponderance  of  the  evidence;  and  in  this  case,  if  tlie 
jury  find  from  the  evidence  that  the  plaintijBf  has  proved  the 
alleged  contracts  by  only  one  witness,  and  that  the  contract 
has  been  denied  by  one  witness  of  equal  credibility  and  means 
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of  knowledge,  then  as  a  matter  of  law  such  contract  lias  not 
been  proved^  unless  in  the  minds  of  the  jury  there  have  been 
facts  or  circnmstances  proved  corroborating  tlie  plaintiff's  wit- 
ness sufficient  to  outweigh  the  testimony  on  the  part  of  the 
defendant. 

The  court  instructs  you,  as  a  matter  of  law,  that  the  burden 
of  proof  is  upon  the  plaintiff,  and  it  is  for  him  to  prove  his 
case  by  a  preponderance  of  the  evidence.  If  you  lind  that 
the  evidence  bearing  upon  the  plaintiffs  case  is  evenly  bal- 
anced, or  that  it  preponderates  in  favor  of  the  defendjint,  then 
the  plaintiff  cannot  recover,  and  you  should  find  for  the  de- 
fendant 

§  20.  Parties. — Tlie  jury  are  instructed,  that  while  our 
statute  renders  parties  to  a  suit  competent  witnesses,  and 
allows  tliem  to  testify,  still  the  jury  are  the  judfj^es  of  the 
credibility  and  weight  of  such  testimony;  and  in  determining 
such  weight  and  credibility,  the  fact  that  such  witnesses  are 
interested  in  the  result  of  tlie  suit,  if  it  so  ap]^ears  from  the 
evidence,  may  be  taken  into  account  by  the  jury,  and  they 
may  give  such  testimony  only  such  weight  as  they  think  it 
fairly  entitled  to  under  all  the  circumstances  of  tlie  case,  and 
in  view  of  the  interest  of  sucli  witucssea  Hill  vs.  JSprinkle^ 
76  K.  G,  355. 

§  21.  Testimony  of  the  Parties  to  be  Weighed  by  Jury. — Tlie 
court  instnicts  the  jury,  that  while  the  luw  makes  the  defend- 
ant (or  plaintiff)  a  competent  witness  in  this  case,  yet  the  jury 
have  a  right  to  take  into  consideration  his  situation  and  inter- 
est in  the  result  of  your  verdict,  and  all  the  circumstances 
which  surround  him,  and  give  to  his  testimony  only  such 
weight  as  in  your  judgment  it  is  fairly  entitled  to.  H^eUon 
vs.  VorcCy  58  Ind.,  455. 

§  22.  Party  Failing  to  Testify. — Tlie  court  instructs  the  jury, 
as  a  matter  of  law,  that  while  the  statute  of  this  State  author- 
izes a  party  to  a  suit  to  go  upon  the  stand  and  testify  in  his 
own  favor,  he  is  under  no  obligation  to  do  so;  and  if  he  fails 
to  do  so,  the  jury  have  no  right  to  infer  from  this  fact  alone 
anything  prejudicial  to  such  party,  and  no  intendment  should 
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b3  raade  against  liim  because  he  does  not  testify  in  liis  own 
favor.     Lome  vs.  Massey^  62  111.,  47. 

The  defendant  had  a  right  to  offer  himself  as  a  witness  in 
his  own  behalf  on  this  trial;  that  he  has  not  done  so  was  at 
his  own  option  ;  and  this  omission  on  his  part  to  testify  in  his 
own  favor  is  a  proper  subject  for  your  consideration,  and  yon 
liave  a  right  to  determine  in  view  of  all  the  facts  and  circum- 
stances proved  on  the  trial  what  inference  you  will  draw  from 
such  omission  to  testify.    Whitney  vs.  Bayley^  4  Allen,  73. 

The  law  is  that  when  a  witness  testifies  to  certain  alleged 
facts  within  the  knowledge  of  a  party  to  the  suit,  and  which 
tend  to  his  prejudice,  and  he  does  not  offer  himself  for  a  wit- 
ness, and  no  reason  is  given  why  he  is  not  called,  then  the 
jury  may  take  his  failure  to  testify  into  consideration  in  deter- 
mining what  credit  ought  to  be  given  to  the  witness  who  has 
testified  to  such  alleged  facts.  Perkins  vs.  Hitchcock^  49  Me., 
408;  Pullm  vs.  Glidden,  68  Me.,  659. 

§  23,  Corpoi*ations — Witnesses  for,  How  Regarded. — The  jury 
are  instructed  that  they  have  no  right  to  disregard  the  testi- 
mony of  defendant's  witnesses  through  caprice,  or  without 
cause,  merely  for  the  reason  that  they  are  in  the  employ  of  a 
corporation  (or  a  railroad  company).  The  credibility  of  the 
defendant's  witnesses  should  be  judged  of,  by  tlie  jury,  pre- 
cisely the  same  as  they  judge  of  the  credibility  of  other  wit- 
nesses. 

§  24.     Suits  against,  to  be  Tried  tlie  Same  as  Otliei*?. — It  is  the 

imperative  duty  of  the  jury  to  try  this  cause  and  to  decide  it 
precisely  the  same  as  they  would  if  it  was  a  suit  between  two 
individuals;  and  the  fact  that  the  plaintiff  is  an  individual  and 
the  defendant  a  corporation,  should  make  no  difference  with 
the  jury.  In  considering  and  deciding  the  <;ase,  the  jury 
should  look  solely  to  the  evidence  for  the  facts,  and  to  the 
instructions  of  the  court  for  the  law  of  the  case,  and  find  their 
verdict  accordingly  without  any  reference  to  who  is  plaintiff 
or  who  is  defendant. 

§  25.  Verbal  AdmLssionR,  How  Weighed. — Tlie  court  instructd 
the  jury,  that  although  parol  proof  of  the  verbal  admissions  of  a 
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pa?ty  to  a  suit,  when  it  appears  tliat  tlio  admissions  were  iinJcr- 
Btaiidingly  and  deliberately  made,  often  aSord  satisfactory 
evidence.  Yet,  as  a  general  rule,  the  statements  of  a  witne2«s 
as>  to  tlie  verbal  admissions  of  a  pxarty  should  be  receivol  by  tho 
jury  with  great  caution,  as  that  kind  of  evidence  is  subject  to 
much  imperfection  and  mistake.  Tho  party  himself  may  have 
been  misinformed,  or  may  not  have  clearly  expressed  his 
meaning,  or  the  witness  may  have  ml  understood  him;  and  it 
frequently  happens  that  the  witness,  by  unintentionally  alter- 
ing a  few  of  the  expressions  really  used,  gives  an  effect  to  tho 
statement  completely  at  variance  with  what  the  party  did  act- 
ually say.  But  it  is  the  province  of  the  jury  to  weigh  such 
evidence  and  give  it  the  consideration  to  which  it  is  entitled, 
in  view  of  all  the  other  evidence  in  the  case.  Martin  vs.  The 
Tow}iy  etc.j  40  la.,  390;  Savelajid  vs.  Green^  40  Wis.,  431; 
MauTO  V.  Piatt,  62  111.,  450. 

You  are  further  instructed,  as  a  matter  of  law,  tliat  parol 
evidence  of  the  verbal  admissions  of  a  party  to  a  suit,  may  be 
evidence  of  the  most  satisfactory  character,  or  it  may  be 
regarded  as  belonging  to  the  very  weakest  class  of  testimony, 
depending  upon  the  surrounding  circumstances. 

If  you  can  see,  from  the  evidence,  tliat  the  alleged  admis- 
sions were  clearly  and  understandingly  made  by  the  party,  and 
that  they  are  precisely  identified,  and  the  language  correctly 
remembered  and  accurately  repeated  by  the  witness,  then  such 
testimony  is  entitled  to  great  weight 

But  if  it  appears  to  the  jury,  from  the  circumstances  proved, 
that  the  party  himself  may  have  been  misinformed,  or  may 
not  have  expressed  his  own  meaning  clearly  and  understand- 
ingly, or  that  tlie  witness  may  have  misunderstood  him,  or 
that  the  witness  had  no  reason  or  motive  for  remembering  the 
exact  language  used,  ou  where,  from  lapse  of  time  or  for  any 
other  reason,  the  jury  can  see  that  the  witness  is  liable  to  be 
mistaken,  or  unable  to  give  the  exact  words  really  used  by  the 
party,  or  their  exact  equivalents,  then  but  little  reliance  should 
be  placed  upon  this  class  of  testimony.  Ilall  vs.  Leyton^  16 
Tex.,  262. 

§  20.  Admissions,  AH  to  be  Considered  Together — ^The  Jury 
may  Believe  Part  and  Bgect  Part. — The  jury  are  instructed,  that 
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the  rule  of  law,  that  the  whole  of  a  declaration  or  an  alleged 
confession  must  all  be  taken  together  by  the  jury  and  con- 
sidered by  them,  does  not  mean  that  the  jury  must  believe  it 
all,  if  they  accept  any  part  of  it  as  true.  The  jury  may  believe 
such  parts  of  the  alleged  declaration  or  statement,  as  in  view 
of  all  the  facts  and  circumstances  proved,  they  believe  are  true 
or  credible,  and  reject  such  portions,  if  any,.as  they  believe  to 
be  untrue  or  unreliable. 

That  while  the  jury  are  not  required  to  give  equal  credence 
to  every  part  of  the  statements  or  admissions  of  the  defendant, 
if  they  believe,  from  the  evidence,  that  any  such  statements 
or  admissions  have  been  proved,  yet  the  whole  of  such  state- 
ments should  be  carefully  weighed  and  considered  by  the 
jury  in  the  light  of  all  the  surrounding  circumstances  appear- 
ing in  evidence — the  motives  which  may  have  induced  it — its 
consistency  with  the  otlier  evidence ;  and  the  jury,  without 
capriciously  or  cjiuselessly  accepting  or  rejecting  any  portion^ 
should  credit  such  parts  as  they  find  reason  for  believing,  and 
reject  that  part  which  tliey  find  reason  for  disbelieving,  in  view 
of  all  the  facts  and  circumstances  proved  on  the  trial.  Elland 
vs.  The  State^  62  Ala.,  322  ;  State  vs.  Ilollenscheity  61  Mo., 
302;  miey  vs.  State^  4  Tex.  App.,  538;  1  Greenlf.  Ev.,§  201, 
202;  Best  on  E v.,  §  620. 

§  27.  Admissions  to  be  Taken  All  Togethci* — ^Ilowto  be  Weighed. 
— The  admissions  of  a  party,  when  proved,  are  evidence 
against  him,  and,  although  such  admissions  are  to  be  taken 
together  as  a  whole,  the  jury  are  not  bound  to  regard  all  parts 
of  them  with  equal  confidence.  The  fact  that  they  are  against 
his  interest,  or  in  favor  of  it,  their  improbability,  inconsist- 
ency, contradiction  or  corroboration,  by  other  facts  in  proof, 
are  circumstances  proper  to  be  considered  by  the  jury  in 
determining  the  weight  to  be  given  to  such  admissions  or  to 
the  several  parts  thereof.   Riley  vs.  Utate^  4  Tex.  App.,  638. 

§  28.  When  Paity  not  Estopped  by. — The  jury  are  instmcted 
that  the  admissions  of  a  party  to  a  civil  suit,  knowing  his 
rights,  if  clearly  proved,  are  strong  evidence  against  him;  but 
he  is  at  liberty  to  prove  that  such  admissions  were  mistakenly 
made,  or  were  onti'ue;  unless  some  other  person  has  been 
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indaoed  by  tliem  to  alter  his  condition;  in  which  case,  as  to 
sach  persons,  or  those  claiming  under  them,  he  is  estopped 
from  disputing  the  trath  of  his  admission.^;  but  ho  is  nut 
estopped  as  to  otlier  persons  who  have  not  acted  upon  the 
faith  of  such  admissions.     Hay  vs.  Belly  24  III.,  444. 

The  court  further  instructs  you,  tliat  while  the  admissions 
of  a  party  are  competent  evidence  to  go  to  the  jury,  the  party 
against  whom  they  are  shown  is  always  allowed  to  disprove 
them,  if  they  are  not  true.     ELe  may  sliow  that  they  are  not 
true,  but  were  made  for  a  purpose  or  in  ignorance  of  tlie  facts, 
and  if  he  shows  that  they  were  not  true,  he  will  not  bo  bound 
by  them — unless  it  appears  from  the  evidence  that  the  oppo- 
site party,  or  tho^c  under  whom  he  claims,  have  acted  upon 
Bnch  admissions  and  altered  his  or  tlieir  condition  on  the  faith 
of  such  admissions.     1  Greenlf.  £v.»  §  204. 

§  29.  Offer  to  Cmnpromise,  Party  not  Bound  by. — Tlie  jury  are 
instructed,  that  parties  have  a  right  to  get  together  and  buy 
their  peace,  by  making  concessions  to  each  other;  and  any 
offer  or  proposition  of  settlement,  if  made  for  that  purpose 
merely,  will  not  be  binding  upon  the  party  as  an  admission  of 
the  amount  due  or  claimed  at  the  time.  Barker  vs.  Buahnell^ 
75  m.,  220;  Payiie  vs.  Rd.  Co,,  40  N.  T.  S.  Ct,  8  Plummer 
V8.  Carrier,  62  N.  H.,  287 ;  Gaf/  vs.  BateSy  99  Mass.,  263. 

§  30.     Adnussions  in  Affidavit  for  Continuance. — The  court  in- 

Btrnets  the  jury,  that  the  plaintiflF,  by  admitting  the  statements 

contained  in  the  affidavit  for  a  continuance,  which  were  read 

in  evidence  before  you,  simply  admits  that  if  the  said  witness 

A.  B.  were   present  here  as  a  witness  testifying  in  this  case, 

he  would  testify  as  stated  in  the  affidavit;  but  the  plaintiff 

does  not  admit  that  such  testimony  would  be  the  truth ;  he  has 

the  same  right  to  contradict  such  admitted  testimony  as  though 

the  witness  were  present  and  had  testified  to  the  same  matter 

on  the  witness-stand.     And  if  tlie  jury  believe,  from  all  the 

evidence  in  the  case,  that  the  said  witness  was  not  present  on 

the  occasion  testified  to  by  the  other  witnesses,  or  did  not  hear 

what  was  said,  or  did  not  know  what  took  place,  at  the  time 

referred  to,  or  is  mistaken  in  his  statement  of  the  facts,  or  that, 

for  any  otlier  reason  appearing  in  evidence,  such  admitted 
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testimony  is  not  reliable,  then  the  jury  have  a  right  to  so  re- 
gard it,  and  give  their  verdict  as  seems  to  be  warranted  from 
all  the  evidence  in  the  case.  ZT".  S.  Z.  //w.  Co.  vs.  W right j 
33  Ohio  St.,  533. 

The  court  further  instructs  you  that  you  are  to  give  full 
faith  and  credit  to  the  matters  of  fact  stated  in  the  affidavit 
for  a  continuance,  and  read  to  the  jury  as  matters  which  the 
defendant  expected  to  prove  by  the  absent  witness  A.  B.,  pre- 
cisely to  the  same  extent  as  if  the  said  A.  B.  had  been  her;j 
personally  present  and  examined  as  a  witness,  and  had  sworn 
to  the  truth  of  those  matters  on  the  witness-stand. 

You  are  further  instructed  that  you  are  to  give  full  credit 
to  the  matters  of  fact  stated  in  defendant's  affidavit  for  a  con- 
tinuance, as  to  what  he  expects  to  prove  by  the  said  absent 
witness  A.  B.,  precisely  to  the  same  extent  as  if  the  witness 
had  been  present  and  examined  in  this  case,  and  had  sworn 
precisely  as  set  forth  in  the  affidavit,  as  read  to  the  jury. 

And  you  should  give  such  statements  in  the  affidavit,  as  to 
what  defendant  expects  to  prove  by  said  witness,  all  the 
weight  to  which  they  would  be  entitled  if  such  statements  had 
been  sworn  to  by  the  witness,  on  the  witness-stand,  in  the  pres- 
ence of  the  jury. 

Tliat  the  admissions  made  in  this  case,  relating  to  wiiat  de- 
fendant expects  to  prove  by  the  absent  witness  A.  B.,  are  to 
be  considered  by  you  the  same  as  if  the  same  witness  had  been 
examined  as  a  witness  in  the  case,  and  had  testified  on  oath, 
before  you,  that  he  was  present  upon  the  occasion  referred  to 
by  the  other  witnesses,  during  the  whole  of  the  interview,  etc., 
etc.:  and  if  such  testimony  has  not  been  contradicted,  or  dis- 
proved  by  other  evidence  in  the  case,  or  by  circumstances 
proved  on  the  trial,  then  you  must  take  such  statement  of  fact 
as  true. 

§  31.  Party  not  Bound  by  Statements  of  His  Own  Witnesses. — 
The  court  instructs  the  jury,  that  when  a  party  offers  a  wit- 
ness and  places  him  on  the  witness-stand  he  thereby  represents 
him  in  general  to  be  worthy  of  belief;  but  such  party  is  not 
thereby  precluded  from  proving  the  truth  of  any  i)articular 
fact  by  any  other  competent  testimony,  in  direct  contradic- 
tion to  what  such  witness  may  have  testified  to;  and  this  is 
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tnie  not  only  when  it  appears  that  the  witness  was  mistaken, 
but  also  when  the  evidence  may  collaterally  have  the  effect  of 
showing  that  he  was  generally  unworthy  of  belief.  Skipper 
vs.  Georgia^  69  Qa.,  63;  Warren,  vs.  Gabriel^  51  Ala.,  235; 
Gihba  vs.  Hayler^  41 N.  Y.,  191;  Blackburn  vs.  Com,y  12  Bush 
Ky.,  181;  Becker  vs.  KoiJi,  10  N.  £.  Eep.,  701. 

§  32.     Verdict  to  be  Determhied  by  the  Evidence  Alone. — In 

determining  any  of  the  questions  of  fact  presented  in  this  case 
the  jury  should  be  governed  solely  by  the  evidence  introduced 
before  them.  The  jury  have  no  right  to  indulge  in  specula- 
tions or  conjectures  not  supported  by  the  evidence. 

§  33.  Statements  of  Coonsel. — The  jury  are  instructed  that 
it  is  not  proper  for  counsel,  in  the  argument  of  a  case,  to  state 
any  matter  or  things  bearing  upon  the  questions  of  fact,  and 
claimed  to  be  within  his  own  personal  knowledge,  or  which 
may  have  been  stated  to  him  by  others,  not  witnesses  in  the 
case. 

And  you  are  further  instructed  to  disregard  all  such  state- 
ments, if  any  have  been  made,  and  to  make  up  your  verdict 
upon  the  evidence  actually  given  in  this  case,  without  placing 
any  reliance  upon,  or  giving  any  credit  to,  any  statements  of 
coansel  not  supported  by  the  evidence. 

In  determining  any  of  the  questions  of  fact  presented  in 
this  case  you  should  be  governed  solely  by  the  evidence  intro- 
dnced  before  you. 

The  court  instnicts  you,  that  an  attorney  is  a  competent 
witness  for  his  client  on  the  trial  of  a  cause;  and  the  testimony 
of  such  a  witness  should  not  be  disregarded  by  you,  simply 
because  he  is  an  attorney  testifying  in  favor  of  his  own  client. 
In  such  a  case,  you  are  the  judges  of  the  weight  and  credit 
to  which  such  testimony  is  entitled.  Ton  may  consider 
whether  the  statements  of  the  witness  are  apparently  fair  and 
candid,  or  otherwise;  whether  they  are  consistent  with  them- 
selves, and  to  what  extent,  if  any,  they  are  corroborated  or 
contradicted  by  other  evidence  in  the  case,  and  give  to  the 
testimony  such  faith  and  credit  as  you  believe  it  entitled  to, 
m  view  of  all  the  facts  and  ckcumstances  appearing  on  tlie 
trial 
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Yon  are  instnicted,  that  while  the  law  allows  an  attorney 
on  the  trial  of  a  cause  to  testify  as  a  witness  in  favor  of  his 
own  client,  still,  the  weight  and  credit  which  should  be  given 
to  such  testimony  are  questions  exclusively  for  you;  and  if, 
from  all  the  facts  and  circumstances  appearing  on  the  ti*ia1, 
you  are  satisfied  that  the  attorney,  A.  B.,  from  feeling  or 
prejudice,  or  from  devotion  to  the  interests  of  his  client,  or 
for  any  other  reason,  has  exaggerated  or  suppressed  the  truth, 
or  in  any  manner  colored  his  testimony,  as  to  any  material 
matter,  then  you  have  a  right  to  take  such  fact  into  considera- 
tion, together  with  all  the  other  evidence  in  the  case,  in 
determining  what  degree  of  weight  or  credit  ought  to  be 
given  to  his  testimony. 

Note. — It  is  of  d  mbtful  professional  propriety  for  an  attorney  to  become 
a  witness  for  his  client  on  the  trial  of  a  cause,  without  first  entirely  with' 
drawing  from  any  further  connection  with  theca.se  as  attorney;  and  an 
attorney  occupying  the  attitude  of  both  witness  and  attorney  for  his  client 
subjects  his  testimony  to  criticism,  if  not  suspicion.  lioss  et  aU  v.  Demos, 
45  111.,  447;  Best  on  Ev.,  §  184;  1  Greenlf.  on  £v.,  §  364,  386. 

§  34.  Witness  Excused  ftom  Answering. — In  this  case  the 
witness  A.  B.  was  asked  whether,  etc.,  and  declining  to  answer 
the  question  on  the  ground  that  the  answer  might  criminate 
himself,  he  was  excused  from  answering.  From  this  failure 
to  answer,  the  jury  must  not  infer  that,  etc., — the  jury  are  not 
at  liberty  to  suppose,  infer  or  imagine  what  would  have  been 
his  answer,  if  one  had  been  given.  The  case,  so  far  as  that 
question  to  that  witness  is  concerned,  stands  as  if  the  question 
had  not  been  put.  The  jury  must  act  upon  the  evidence  in 
the  case  and  not  upon  what  they  may  imagine  the  evidence 
might  have  been.    Peojple  vs.  Brewer^  27  Mich.,  134. 
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ACCOUNT  STATED. 


Sec.    1.  Need  not  be  itated  in  express  terms.' 

2.  Mast  be  agreed  to. 

3.  Settlement  presumed  to  include  all  items. 

4.  Can  only  be  opened  for  fraud  or  mistake. 

5.  Account  rendered  not  objected  to,  admitted. 

6.  May  be  opened  for  fraud  or  mistake. 

7.  Contradicting  receipt 

8.  Receipt,  prima  facie  correct. 

9.  Settlement  and  receipt  obtained  by  duress. 

§  1.  Need  not  be  Stated  in  Express  Terms. — The  jury  are 
instrncted,  that  in  order  to  eonstitnte  aa  acconut  stated,  it  is 
not  necessary  that  the  admission  of  the  parties,  that  the  bal- 
ance strnck  is  correct,  should  be  made  in  express  terms.  If  a 
cieditor  his  rendered  his  account  to  the  debtor,  exhibiting  the 
itemfl  thereof,  and  the  amount  due  thereby,  and  the  aceouDt 
is  not  objected  to  by  the  debtor  within  a  reasonable  time,  the 
acquiescence  of  the  debtor  therein  is  to  bo  taken  as  an  admis- 
Bion  that  the  account  was  truly  stated.  Potoell  vs.  P.  R,  P.y 
65  Mc,  658;  1  Greenleaf  Ev.,  Sec.  197;  Freeland  vs.  UeroUy 
fCranch,  147;  Eayes  vs.  Kelley,  116  Mass.,  300. 

§  2.  Must  be  Agreed  to. — In  order  to  constitute  an  account 
stated  it  must  appear  from  the  evidence  that  the  parties  either 
expressly  or  impliedly  agreed  npon  a  balance  due.  And 
althoagh  yon  may  believe  from  the  evidence  that  at  the  time 
^D  question  the  parties  got  together  and  looked  over  their 
accounts  and  struck  a  balance  this  would  not  be  binding  n()on 
tlie  parties  as  an  acconnt  stated  unless  you  further  believe  from 
fie  evidence  that  both  the  parties  then  agreed  or  understood, 
that  such  balance  should  be  regarded  as  the  amount  due  from 
tbe  defendant  to  the  plaintiff.  Bernhardt  vs.  Hinea^  61  Miss- 
^;  Cape  O.  Bd.  Co.  vs.  Kimmel^  58  Mo.,  83;  Stenion  vs. 
i^me,  54  N.  T.,  408. 
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Althougli  yon  may  believe  from  the  evidence  that  some 
time  about,  etc.,  the  plaintiff  made  out  a  statement  of  account 
including  items  on  both  sides  of  the  account,  and  stnick 
what  he  called  a  balance  and  showed  the  same  to  the  defend- 
ant and  requested  him  to  make  payment  thereon — and  further, 
that  the  defendant  made  no  objection  to  the  statement  of 
account  at  that  time,  this  alone  would  not  be  sufficient  to 
constitute  an  account  started,  provided  that  you  further 
believe  from  the  evidence  that  the  plaintiff  did  not  leave  the 
statement  with  the  defendant  and  that  no  balance  was  in  fact 
agreed  upon  by  the  parties  or  assented  to  by  the  defendant 
as  the  amount  due  from  one  party  to  the  other.  Payne 
vs.  IFaWw,  26  Mich.  60. 

§  3.  Settlement  Presumed  to  Include  all  Items. — If  you  be- 
lieve, from  the  evidence,  that  some  time  about,  etc.,  the 
plaintiff  and  defendant  met  together,  and  looked  over  their 
accounts  for  the  purpose  of  settling  the  same,  and  that  they 
then  settled  and  agreed  upon  a  balance  due,  then  the  law  will 
presume  that  such  settlement  embraced  all  the  items. that  each 
liad  against  the  other  that  were  then  due;  and  in  such  case  it 
devolves  upon  the  party  asserting  the  contrary  to  prove,  by  a 
preponderance  of  evidence,  that  the  item,  etc,  was  omitted  by 
consent  of  the  parties,  or  by  accident  and  unintentionally,  or 
by  the  fraud  of  the  other  party.  Straubher  vs.  Mohler^  80 
III.,  21;  Allrecht  vs.  Gies,  33  Mich.,  289. 

§  4.  Can  Only  be  Opened  for  Frand  or  Mistake. — If  you  be- 
lieve, from  the  evidence,  that  some  time  on  or  about,  etc,  tlie 
parties  to  this  suit  met  and  looked  over  their  accounts  to- 
gether, and  settled  all  matters  between  them,  and  sti'uck  a 
balance  and  agreed  upon  that  as  the  amount  due  from  one  to 
the  other,  then,  in  the  absence  of  mistake  or  fraud,  neither 
party  will  be  allowed  to  go  behind  that  settlement  for  the  pur- 
pose of  increasing  or  diminishing  the  amount  so  agreed  upon. 
1  Am.  &  Eng.  Ency.,  125. 

Tou  are  instructed,  that  when  two  parties  have  a  settlement 
and  adjust  all  their  accounts,  and  agree  upon  the  balance  due, 
neither  party  can  afterwards  open  the  settlement  without  first 
showing  that  there  was  some  fraud  practice  J  on  him,  or  a  mis- 
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take  made  by  both  parties;  and  the  burden  of  proof  is  upon 
the  party  wishing  to  open  the  settlement,  to  show,  by  a  pre- 
ponderance of  evidence,  that  there  was  a  fraud  practiced 
upon  him,  or  that  the  parties  were  laboring  under  a  mistake 
in  relation  to  some  matter  of  fact  which  entered  into,  or 
affected  the  settlement  Quintan  vs.  Keiser^  66  Mo.,  603; 
WiUon  vs.  Frisbyj  57  Ga.,  269;  Jl'iwsHns  vs.  Lony,  74  N.  C, 
781;  Kronenberger  vs.  Bing^  55  Mo.,  121;  White  vs.  Caf/ip- 
helly  25  Mich.,  463. 

§  5.  Acconnt  Rendered  not  Objected  to,  is  Admitte'l. — Where  a 
party  sends,  by  mail,  a  statement  of  account  to  another  with 
whom  he  has  dealin^^s,  which  is  received,  but  not  replied  to 
within  a  reasonable  time,  the  acquiescence  of  the  parly  is  taken 
as  an  admission  that  the  account  is  correctly  stated ;  and  what 
id  a  reasonable  time  in  this  connection,  is  a  question  for  the 
jarj  to  determine,  under  all  the  circumstances  of  the  case, 
considering  the  nature  of  the  business,  the  distance  of  the 
parties  from  each  other,  and  the  means  of  communication 
between  them.  Bailey  vs.  Bendey^  87  111.,  556  ;  Darby  vs. 
Zastrapes^  28  L.  Ann.,  605 ;  Powers  vs.  P.  Rd,  Co.j  65  Mo. 
658. 

When  two  parties  have  running  accounts  with  each  other, 
and  a  statement  of  the  account  is  made  by  one  party  and  sub- 
mitted to  the  other,  and  tlie  latter  acquiesces  in  its  correct- 
ness, the  law  will  regard  it  as  a  stated  account,  by  which  both 
parties  will  be  bound,  unless  it  can  be  shown  that  some  error 
or  mistake  has  been  made,  or  fraud  practiced ;  and  the  burden 
of  proving  the  error,  mistake  or  fraud,  is  on  the  party  alleg- 
ing it     Bradley  vs.  Richardson^  2  Blackf.  (U.  S.),  354. 

When  two  parties  have  a  running  account,  and  one  makes  a 
statement  of  the  account  and  sends  it  to  the  other,  by  mail, 
and  the  latter  keeps  it  an  unreasonable  time,  without  making 
any  objection  to  it,  he  must  be  held  to  have  consented  to  its 
being  correct,  and  he  will  not  afterwards  be  permitted  to 
question  its  correctness,  imless  he  can  show  that  there  is  some 
error,  mistake  or  fraud  in  the  account,  of  which  he  was 
ignorant  when  he  so  consented  to  it  ^reaa  vs.  Fruitty  2 
CoL  T.,  489. 
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§  6.  May  be  Opened  for  Fraud  or  Mistake. — AUhongli  you 
may  believe,  from  the  evidence,  that  the  plaintiff  sent,  and  the 
defendant  received,  the  accounts  of  sales  read  in  evidence  on 
this  trial,  and  that  the  defendant  made  no  objection  to  them  at 
the  time  they  were  received,  still,  if  yon  further  believe,  from 
the  evidence,  that  said  accounts  of  sales  contained  erroneous 
charges  or  false  accounts,  and  that  the  plaintiff  knowingly 
concealed  from  the  defendant  the  fact  of  their  being  erroneous 
or  false,  and  that  the  defendant  did  not,  and  could  not,  by  tlie 
exercise  of  reasonable  care,  have  ascertained  or  discovered 
such  errors  or  false  statements,  then  a  failure  on  his  part  to 
object  to  said  accounts,  at  the  time  of  receiving  them,  does  not 
in  law  estop  him  from  afterwards  showing  the  truth  in  refer- 
ence to  the  matters  contained  in  such  statements.  Yandever 
vs.  Stalesir^  39  N.J.  Law,  593;  Petut  vs.  Crawfardjhl 
Miss.,  43;  Anthony  vs.  Day,  52  Howard,  N.  Y.  Pr.,  35;  1 
Am.  and  Eng.  Ency.,  125;  Dtfffy  vs.  Ilickey,  63  Wis.,  312. 

§  7.  Contradicting  Receipt. — Tlie  court  instructs  tlie  jury  that 
a  receipt  is  \yoX  jprirna  faeie  evidence  of  payment,  and  may  be 
contradicted  by  parol  testimony;  and  if  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  did  the  extra  work  for  which 
this  suit  is  brought,  at  the  request  of  the  defendant,  expressed 
or  implied,  and  that  defendant  has  not  been  paid  for  the  same, 
and  further,  that  the  receipt  introduced  in  evidence  was  not 
intended  to  cover  that  item,  or  that  the  item  was  overlooked, 
and  by  the  mistake  of  the  parties  not  included  in  the  settlement 
when  the  receipt  was  given,  then  the  jury  should  find  for  the 
plaintiff  as  to  that  item.  2  Pars,  on  Cent.,  555;  1  Greenl.  Ev., 
§  305;  Branch  vs.  Dawsorij  36  Minn,,  193. 

§  8.  Receipt  Prima  Facie  Correct. — The  jury  are  instructed, 
that  a  receipt  which  says  on  its  face  that  it  is  a  receipt  in  full, 
must  be  taken  to  be  in  full  of  all  matters  which  were  claimed, 
or  could  have  been  brought  forward  at  the  time  it  was  given, 
unless  it  appears,  by  a  preponderance  of  the  evidence,  that 
some  item  or  matter  of  claim  was  omitted  by  mistake  of  the 
parties,  or  by  the  fraud  of  the  person  taking  the  receipt.  1 
Greenl.  Ev.,  §  212 ;  Hherman  vs.  Crosby^  11  Johns.  70. 
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§  9.  Settlement  and  Receipt  Obtained  by  Dnress. — If  yon 
believe,  from  the  evidcnco,  that  at  the  time  of  the  alleged 
settlement  between  the  parties,  and  when  tlie  receipt  in  ques- 
tion was  given,  the  plaintiff  was  in  embarrassed  circumstances 
financially,  and  that  he  had  money  duo  to  him  from  tlio 
defendant  and  from  other  persons,  and  that  he  was  dependent 
npon  receiving  prompt  pay  from  the  defendant  and  from  such 
other  persons,  to  save  himself  from  serious  loss  or  financial 
ruin,  that  defendant  knew  all  this,  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  plaintiff  then  claimed  tliat 
there  was  due  to  him  from  the  defendant  a  much  larger  sum 
than  ($1,000),  and  that  the  defendant  for  the  purpose  of  com- 
pelling plaintiff  to  accept  ($1,000)  in  full,  of  the  amount  so 
claimed  by  him,  refused  to  pay  the  plaintiff  any  portion  of 
what  was  due,  except  npon  condition  that  the  plaintiff  should 
accept  the  ($1,000)  in  full  payment,  and  give  a  receipt  in  full 
of  all  demands,  and  also  threatened  to  take  steps  to  stop  pay- 
ment to  plaintiff  by  the  other  persons  so  indebted  to  him,  and 
that  by  these  means  the  plaintiff  was  induced  against  liis  free 
will  and  consent  to  accept  the  ($1,000)  and  to  give  the  receipt 
in  full,  then  the  plaintiff  is  not  bound  by  such  alleged  settle- 
ment nor  by  the  receipt  as  a  receipt  in  full.  Yyne  vs.  Glenn^ 
41  Mich.,  112;  Sholey  vs.  Mumford,  60  N.  T.,  498;  Stentoii 
vs.  Jerome^  64  N.  Y.,  480. 

If  you  believe,  from  the  evidence,  that  at  the  time  of  the 
alleged  settlement  and  the  giving  of  the  receipt  in  question, 
the  defendant  was  indebted  to  the  plaintiff  for  work  and  ma- 
terial furnished  under  the  building  contract  put  in  evidence, 
and  that  he  then  claimed  that  there  was  then  due  to  him  from 
the  defendant  more  than  ($1,000),  and  also  that  plaintiff  was 
indebted  in  a  considerable  amount  for  material  used,  and  to 
the  men  employed  by  him  in  doing  said  work,  and  that  lie 
was  dependent  npon  the  money  due  to  him  from  defendant  to 
pay  what  he  owed  for  such  labor  and  material,  and  that  a  fail- 
ure to  promptly  pay  these  debts  of  his  would  result  in  serious 
loss  to  him,  and  that  defendant  knew  all  this  and  refused  to 
pay  the  plaintiff  any  portion  of  what  he  owed  him,  except 
upon  condition  that  he  accept  ($1,000)  in  full  payment  and 
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give  a  receipt  to  that  effect,  and  that  the  plaintiff  was  induced 
by  these  means,  against  his  free  will  and  consent,  to  agree  to 
accept  ($1,000)  in  full  and  to  give  the  receipt  in  question,  then 
such  settlement  is  not  binding  upon  the  plaintiff*  nor  is  he 
bound  by  the  receipt  as  a  receipt  in  full. 
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CHAPTER  IV. 


AGENCY. 


Sec.    1.  General  instructions  of  principal. 

2.  Departure  of  business  of  principaL 

3.  Agency  must  be  sbown,  when. 

4.  Agency  presumed  to  continue,  when. 

5.  Warranty  within  the  apparent  scope  of,  etc 

6.  Public  officer,  principal  not  bound  by  acts  of. 

7.  In  case  of  torts. 

8.  Goods  furnished  minor  child. 

9.  Goods  furnished  the  wife. 

10.  Wife  living  separate  from  the  husband  without  her  fault* 

11.  In  case  of  desertion  by  wife. 

12.  Ratification  of  agent's  acts. 

13.  Ratification  must  be  with  full  knowledge. 

14.  Ratification  without  full  knowledge. 

15.  Ratification  cannot  be  as  to  part  only. 

16.  Permitting  one  to  hold  himself  out  as  agent. 

17.  Agent  personally  liable. 

18.  Notice  to  an  agent  binding,  when. 

19.  Good  faith  required  of  the  agent. 

20.  Corporations  only  act  by  agents. 

21.  Corporations  may  ratify  unauthorized  acts. 

22.  Individual  members,  etc.,  cannot  act 

§  1.  General  Instractions  of  Principal. — The  jnry  are  in- 
structed, that  where  the  directions  of  the  principal  to  his 
agent  are  general  as  to  the  business  which  he  is  intended  to 
perform,  then  the  principal  is  held  to  have  confided  in  the  dis- 
cretion of  his  agent,  and  he  will  be  answerable  for  all  the  acts 
of  the  agent  in  the  performance  of  the  duty  required. 

§  2.  Departure  fhmi  Business  of  Principal.— The  jury  are 
instructed,  that  if  the  directions  of  the  principal  to  his  agent 
are  specific  to  do  some  specific  thing,  and  the  servant  disre- 
gards his  specific  instructions,  and  goes  about  doing  something 
else,  not  reasonably  within  the  scope  of  the  authority  given, 
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the  master  will  not  be  liable  for  such  acts  of   the   servant, 
unless  they  are  afterwards  ratified  by  him. 

§  3.  Agency  Must  be  Sliown,  When. — The  jury  are  instructed, 
that  the  plaintiflE  cannot  recover  in  this  action  against  the 
defendant  C.  D.  for  the  acts  or  alleged  trespasses  of  the  said 
A.  B.  without  establishing  the  relation  of  principal  and  agent 
between  the  said  A.  B.  and  the  said  C.  D.,  and  the  mere  fact 
that  the  former  was  in  the  employ  of  the  latter  is  not  alone 
sujfficient  to  establish  such  agency  and  the  jury  will  not  be 
justified  in  finding  a  verdict  against  the  defendant  C.  D.,  unless 
they  believe  from  the  evideiice  that  the  defendant  C.  D, 
directed  or  authorized  the  seizure  of  the  goods  as  charged  in 
the  declaration,  or  that  he  ratified  or  approved  the  act  after 
it  was  done,  or  else  that  the  said  A.  B.  in  seizing  the  goods  was 
acting  as  the  agent  of  the  said  C.  D.  and  within  the  scope  of 
his  general  authority  as  such  agent.  And  the  jury  are  further 
instructed  that  if  they  believe  from  tlie  evidence  that  the  said 
A.  B.  was  in  the  employ  of  the  said  defendaiit  at  the  time  in 
question  in  the  capacity  of,  etc.,  and  that  his  duties  were  con- 
fined to,  etc.,  then  it  would  not  be  within  the  scope  of  his 
general  authority  as  agent  of  the  said  C.  D.  to  seize  the  goods 
of  the  plaintiff  as  charged  in  the  declaration. 

You  are  instructed,  that  a  principal  is  bound  by  the  acts  of 
his  agent  only  so  far  as  those  acts  are  specially  ^nthorized  by 
the  principal,  or  are  within  the  scope  of  the  agent's  apparent 
authority;  unless  such  acts  are  afterwards  ratified  by  the  prin- 
cipal. 

§  4.  Agency  Presumed  to  Ck)ntinne,  When. — The  jury  are 
mstructed,  that  it  is  a  rule  of  law,  that  when  a  person  is  shown 
to  have  been  an  agent  of  another  in  a  particular  business,  and 
continues  to  act  as  such  agent,  within  the  scope  of  his  former 
authority,  it  will  be  presumed  that  his  authority  continues, 
and  his  acts  will  bind  his  principal,  unless  the  person  with 
whom  he  deals  has  notice  that  his  agency  has  ceased,  or  until 
after  the  lapse  of  such  a  length  of  time  as  ought  to  put  a  rea- 
sonably prudent  man  on  inquiry  as  to  the  continuance  of  such 
agency.  BarJcleyy^.  lienssalaer,  etCy  Co,,  71  N.  Y.,  205; 
Packer  vs.  Hinkley,  etc.^  122  Mass.,  484;   Murphy  vs.  Ollen- 
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heimer^  84  111.,  39;  Bowe^  etc.^  vs.  Zhider,  59  Ind.,  307;  Sum- 
merville  vs.  Han,  <&  SL  Joe  lid.  Co.^  62  Mo.,  391. 

You  are  instrncted,  that  no  statement  made  by  tlie  witness, 
T.  B.,  either  before  or  after  the  delivery  of  the  note  offered  in 
evidence,  or  in  relation  to  the  ti-ansaction  out  of  which  it 
grew,  is  binding  npon  the  defendants,  unless  it  was  made  in 
their  presence  and  hearing  without  objection  from  them,  or 
unless  the  jury  believe  from  the  evidence  that  the  said  T.  B. 
was  acting  as  the  agent  of  the  said  defendants  in  regard  to  the 
subject-matter  of  such  statements  at  the  time  the  statements 
are  alleged  to  have  been  made;  and  unless  the  jury  believe 
from  the  evidence  that  the  said  A.  B.  was  at  the  time  the 
agent  of  the  defendants  and  authorized  to  represent  them 
in  regard  to  the  said  note,  etc.,  etc.,  the  jury  should  disregard 
all  evidence  of  any  statements  made  by  him  to  the  plaintiffs 
in  the  absence  of  the  defendants,  purporting  to  come  from 
them  or  to  give  expression  to  their  wishes,  intentions  or  pur- 
poses in  regai'd  to,  etc 

§  6.  Warranty  within  the  Apparent  Scope  of,  etc. — Tlie  court 
further  instructs  the  jury,  that  while  it  is  true  that  the  prin- 
cipal is  not  bound  by  the  unauthorized  acts  of  his  agent,  when 
such  acts  are  beyond  the  scope  of  the  agent's  apparent  author- 
ity, yet  the  principal  is  bound  by  a  wan-anty,  made  by  an  agent, 
of  the  quality  of  an  article  sold  by  the  agent,  when  tlie  buyer 
is  justified,  from  the  nature  of  the  business  and  the  manner  of 
doing  it,  in  believing  that  the  authority  to  make  the  warranty 
had  been  given,  and  the  buyer  had  no  means  of  knowing  the 
limitation  of  the  agent's  authority.  1  Parsons  on  Cont.,  52; 
Murray  v.  Brooks^  41  la.,  45. 

Ton  are  instructed,  that  it  is  a  rule  of  law  that  a  person 
dealing  with  one  known  to  be  an  agent,  or  claiming  to  be  such, 
is  bound,  at  his  peril,  to- see  that  the  agent  has  authority  to 
bind  his  principal  in  such  transaction,  or  that  the  agent  is  act- 
ing within  the  scope  of  his  apparent  authority.  Peahody  v. 
Ilord,  46  111.,  242. 

§  6.  Public  Officer. — Tlie  jury  are  instructed,  that  it  is  a 
general  rule  that  if  a  special  agent,  whose  authority  is  con- 
ferred by  statute  or  by  orders  of  court,  or  one  acting  in  the 
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capacity  of  a  public  oflBcer,  acts  outside  of  tlio  authority  con- 
ferred, the  principal  will  not  be  bound  by  his  acts.  Djrt  v, 
Hercules,  57  III,  446. 

§  7.  In  Case  of  Torts. — The  jury  are  instructed,  that  if  a  tort 
or  wrong  is  committed  by  an  agent,  in  the  course  of  his  em- 
ployment while  pursuing  the  business  of  his  principal,  and  it 
is  not  a  willful  departure  from  such  employment  and  business, 
the  principal  will  be  liable  for  the  act,  although  it  is  done 
without  his  knowledge.  Noble  v.  Cunningham,  74  111.,  51; 
Cooley  on  Torts,  533;  Hamilton  v.  Third  Ave.  Hd,  Co.,  53 
N.  T.,  25. 

Tou  are  instructed  as  a  matter  of  law,  that  the  principal  is 
held  liable  for  the  wrongful  acts  of  his  agents  if  done  in  the 
course  of  his  employment  as  such  agent  although  the  princi- 
pal did  not  authorize,  justify,  or  participate  in  such  acts,  or 
even  if  the  principal  forbade  the  acts  or  disproved  of  them. 
And,  in  this  case,  if  you  believe  from  the  evidence  that  the 
said  A.  B.  did  seize  and  take  the  property  of  the  plaintiff  men- 
tioned in  the  declaration  without  legal  or  justifiable  excuse  for 
so  doing  as  explained  in  these  instructions,  and  that  in*"  so  doing 
the  said  A.  B.  was  acting  as  the  agent  of  the  defendant  and 
within  the  scope  of  his  employment  as  such  agent,  then  you 
must  find  the  defendant  guilty  of  the  trespasses  complained  of. 

§  8.  Goods  Famished  Minor  Child. — The  court  instructs  the 
jury,  as  a  matter  of  law,  that  if  a  father  permits  his  minqr 
child  to  purchase  goods  on  his  account,  and  the  father  pays 
for  them  without  objection,  this  will  afford  a  presumption  of 
agency  with  full  power  to  make  like  purchases  in  the  future. 

Tou  are  instructed  that  either  an  express  promise,  or  cir- 
cumstances from  which  a  promise  may  be  inferred,  must  be 
proved,  by  a  preponderance  of  the  evidence,  before  the  father 
can  be  made  liable  for  goods  sold  and  delivered  to  his  minor 
child.  Gotts  vs.  Clark,  78  111.,  229;  Fowlkea  vs.  Baker,  27 
Tex.,  135;  Schouler's  Domestic  Rela.,  329;  Swain  vs.  Tyler, 
26  Vt,  9;  Thayer  vs.  White,  12  Met,  343. 

Tou  are  instnicted,  that  either  an  express  promise,  or 
circumstances  from  which  a  promise  by  the  father  may  be 
inferred,  is  essential,  in  all  cases,  to  bind  him  for  necessaries 
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f nrnlfhed  his  infant  cliild  by  a  third  pereon.  "Wlierc  the  father 
and  mother  separate  by  mutual  consent,  and  tJie  father  permits 
the  mother  to  take  the  children  with  her,  then  the  fatlier  con- 
stitatcs  tlie  mother  his  a^etit  to  provide  for  his  children,  and 
he  is  bonnd  by  her  conti-acts  for  necessaries  fm'uished  for 
them.     McMillan  vs.  Lee^  78  III.,  443. 

§  9.  Goods  Fnmished  the  Wife.—  The  jury  are  instructed, 
that  where  goods,  necessary  and  suitable  to  the  position  in  life 
of  a  wife  living  with  her  husband,  are  sold  to  her  on  the 
credit  of  her  husband,  and  charged  to  him,  a  jury  will  be  jus- 
tified in  finding  that  the  wife  was  the  agent  of  her  husband  to 
make  the  purchases;  and,  in  this  case,  if  the  jury  believe  from 
the  evidence,  that  the  goods,  for  the  price  of  which  this  suit 
is  brought,  were  furnibhed  to  the  defendant's  wife  while  she 
was  residing  with  him,  and  that  they  were  necessary  and  suit- 
able to  the  position  in  life  of  the  wife,  then  the  defendant  is 
liable  to  pay  for  the  same;  unless  the  jury  further  believe,  from 
the  evidence,  that  ihe  defendant  had  forbidden  the  plaintiff 
selling  goods  to  his  wife  on  credit  1  Pars,  on  Cont.,  287; 
Schouler's  Dom.  Kola.,  77. 

Too  are  instructed,  as  a  matter  of  law,  that  if  a  husband 
neglects  to  furnish  his  wife,  while  living  with  him,  with  all 
articles  of  necessity  suitable  to  his  condition  in  life,  then  the 
wife  may  procure  them  of  others,  and  the  husband  will  be 
liable  to  pay  for  the  same. 

Ton  ai*e  instructed,  as  a  matter  of  law,  that  if  a  husband 
neglects  to  provide  his  wife  and  family  with  articles  of  neces- 
sity suitable  to  his  condition  in  life,  the  wife  may  procure 
them  of  others,  and  the  husband  will  be  liable  to  pay  for 
them.  The  term,  article  of  necessitj',  in  this  connection,  in- 
cludes whatever  things  are  proper  to  be  used  in  the  family, 
and  suitable  to  the  manner  of  life  which  the  husband  author- 
izes or  permits.     Clark  vs.  CoZy  32  Mich.,  204. 

You  are  further  instructed,  as  a  matter  of  law,  that  a  hus- 
band will  not  be  liable  for  necessaries  purchased  by  his  wife 
without  his  knowledge  or  consent,  if  such  goods  are  purchased 
from  one  with  whom  there  has  been  no  previous  dealings  by 
the  wife  on  the  credit  of  the  husband;  provided  the  jury 
believe,  from  the   evidence,  that  the  husband  had  suitably 
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supplied  his  wife  with  such  necessaries,  or  with  the  money 
with  which  to  buy  them.  A  tradesman  in  such  case  supplies 
goods  to  the  wife  at  his  peril,  if  the  husband  is  fijuilty  of  no 
neglect  in  the  premises.     Ibid. 

§  10.  Wife  Living  Separate  from  the  Hnsband  withont  her 
Fault — If  the  jury,  believing  from  the  evidence  that  the  plaint- 
iff sold  the  goods  for  which  this  suit  is  brought,  to  the  defend- 
ant's wife  while  she  was  living  separate  and  apart  from 
him  without  his  consent,  still  the  defendant  will  be  liable  to 
pay  for  the  same  if  the  jury  further  believe,  from  the  evidence, 
that  the  goods  furnished  were  necessary  and  suitable  and 
proper  for  the  wife,  regard  being  had  to  the  condition  in  life 
of  herself  and  husband,  and  that  the  wife  had  good  and  suflS- 
cient  cause  for  living  separate  and  apart  from  her  husband,  as 
explained  in  these  instructions;  and  also  that  he  had  failed  and 
refused  to  furnish  her  such  necessaries  or  the  money  with 
which  to  purchase  them.     Thorpe  vs.  Shapleighy  67  Me.,  235. 

§  11.  In  Case  of  Desertion  by  Wife. — The  jury  are  instructed, 
as  a  matter  of  law,  that  if  a  wife  deserts  her  husband  without 
suflSicient  cause,  as  explained  in  these  instructions,  or  remains 
separate  from  him  without  his  consent,  and  without  good  and 
•sufficient  cause,  he  will  not  be  liable  for  necessaries  purchased 
by  her.  Oinson  vs.  Heritage^  45  Ind.,  73;  Bevier  vs.  Galh 
way^  71  111.,  517. 

Tou  are  further  instructed,  that  if  yon  believe,  from  the 
evidence,  that  the  plaintiff  sold  the  goods  sued  for,  to  the 
defendant's  wife,  while  she  was  living  separate  and  apart  from 
her  husband,  without  his  consent,  then  to  entitle  the  plaintiff 
to  recover  in  this  suit  he  must  prove,  by  a  preponderance  of 
evidence,  that  the  wife  had  just  and  legal  reason  to  live  separate 
from  her  husband,  as  explained  in  these  instmctions.  Mea  vs. 
Durkee,  25  III.,  504;    Wilson  vs.  Bishop^  10  111.  App.,  5S8. 

If  yon  believe,  from  the  evidence,  that  the  merchandise  for 
which  this  action  is  brought  was  sold  by  plaintiff  to  defendant's 
wife,  and  that  at  that  time  she  was  living  apart  from  her  hus- 
band, and  that  the  plaintiff  was  knowing  to  that  fact,  then  to 
entitle  the  plaintiff  to  recover,  the  burden  of  proof  is  on  the 
plaintiff  to  show,  by  a  preponderance  of  evidence,  that  the 
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wife  was  living  apart  from  her  husband,  with  his  consent,  or 
that  the  wife  was  justified  in  leaving  her  husband  on  account 
of  his  cruel  treatment,  or  that  his  conduct  was  so  violent  as  to 
lead  her  to  reasonably  fear  personal  violence,  or  on  account  of 
some  other  fault  of  the  husband,  which  rendered  it  improper 
for  her  to  live  and  cohabit  with  him.  Rea  vs.  DurkeCs  25  111., 
503;  Bevier  vs.  Galloway^  71  111.,  517. 

You  are  instructed,  that  a  husband  is  not  bound  by  law  to 
support  his  wife,  or  even  to  furnish  her  with  necessaries,  while 
she  is  living  scpai*ate  and  apart  from  him,  if  she  so  lives,  with- 
out his  consent,  and  without  any  good  or  sufiicient  reason  or 
cause  therefor,  as  explained  in  these  instructions. 

And  in  this  case,  though  you  may  believe,  from  the  evi- 
dence, that  the  goods  in  question  were  furnished  by  the  plaint- 
iff to  the  wife  of  the  defendant,  as  claimed,  and  that  the  goods 
were  necessaries,  and  suitable  and  proper  to  a  person  in  her 
condition  and  station  in  life,  still,  if  you  further  believe,  from 
the  evidence,  that  when  the  goods  were  furnished  to  Mrs. 
**  A,"  she  was  living  separate  and  apart  from  her  husband 
without  his  consent,  and  without  any  good  or  sufficient  cause 
therefor,  as  explained  in  these  instructions,  then  the  defendant 
is  not  liable  to  pay  for  the  goods  so  furnished,  simply  from 
the  relationship  of  husband  and  wife  between  himself  and  Mrs. 
"  A-"     Schouler's  Dom.  Eela.,  90;  1  Bishop  M.  &  D.,  §  573. 

§  12.  Ratification  of  Agent's  Acts. — The  law  is,  that  where 
a  person's  name  is  signed  to  a  promissory  note  vrithout  his 
autliority,  he  may  afterwards  ratify  its  execution  and  acknowl- 
edge its  binding  validity  upon  him,  and  if  he  does  this  his 
relation  to  the  note  will  be  precisely  the  same  as  if  he  executed 
it  personally.  JPaul  vs.  Berry ^  78  111.,  158;  EadU  vs.  AsJibaugh^ 
44  la.,  519. 

You  are  instructed,  that  a  principal  who,  with  the  full 
knowledge  of  all  the  material  facts  affecting  his  rights,  receives 
the  benefit  of  an  unauthorized  agreement,  made  for  him  by  one 
purporting  to  be  his  agent,  U  precluded  thereby  from  question- 
ing the  agent's  authority  in  the  transaction.  Pike  vs.  Dougldss^ 
28  Ark.,  69. 

You  are  further  instructed,  that  a  principal,  -when  fully 
informed   of  his  agent's  acts,  must  dissent  from  them  in  a 
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reasonable  time,  or  lie  will  be  held  to  have  ratified  them. 
And  in  this  case,  if  you  believe,  from  the  evidence,  that  de- 
fendant received  full  information  of  the  acts  of  the  said  A.  B. 
in  the  premises,  on  or  before,  etc.,  and  remained  silent  and 
inactive  nntil,  etc.,  then  that  was  not  a  reasonable  time  in 
which  to  dissent  from  the  acts  of  the  said  A.  B.  Meyer  vs. 
Morgan^  51  Miss.,  21;  Hawkins  vs.  La/nge^  22  Minn.,  557; 
Breed  vs.  Cent  City  Bk.,  4  Col.,  481;  TJ.  8.  E.  S.  Co.  vs.  Rd., 
37  Ohio  St.,  450;  Waterson  vs.  Rogers^  21  Kans.,  529;  Heyn 
vs.  O'llagany  60  Mich.,  150. 

You  are  instructed,  that  although  you  may  believe,  from 
the  evidence,  that  the  said  A.  B.  was  not  authorized  to  make 
a  bargain  with  the  plaintiff  for  the  defendant,  in  relation  to, 
etc.,  yet  if  you  believe,  from  the  evidence,  that  the  said  A.  B. 
did  make  the  contract  for  the  defendant,  as  alleged  and  claimed 
by  the  plaintiff,  and  that  the  defendant,  with  fall  knowledge 
of  what  had  been  done,  ratified  the  bargain  so  made,  then  the 
contract  will  be  as  bindin:^  upon  the  defendant  as  if  he  had 
authorized  the  said  A.  B.  to  make  the  bargain  in  the  first 
instance.  City  of  Detroit  vs.  Jackson^  1  Doug.  (Mich.),  106; 
Hall  vs.  Chicago^  etCy  R.  Co,y  48  Wis.,  317;  Stewart  vs.  Maher^ 
32  Wis.,  344;  Drakely  vs.  Greggy  8  Wall.  (TJ.  S.),  242. 

§  13.  Ratifltsation  Must  be  with  Fall  Knowledge. — The  jury 
are  instructed,  that  before  a  person  can  be  bound  by  the  rati- 
fication of  an  act,  done  on  his  behalf  by  one  professing  to  act 
as  his  agent,  it  must  appear,  by  a  preponderance  of  the  evi- 
dence, that  ho  was  fully  informed  of  all  the  material  facts 
affecting  his  rights  in  the  transaction,  and  unless  it  does  so 
appear,  he  will  not  be  bound  by  an  unauthorized  act,  upon  the 
ground  of  ratification  alone.  Kerr  vs.  Sharpy  83  111.,  199; 
Bannon  vs.  Warjieldy  42  Md.,  22 ;  Roberta  vs.  Rumleyy  58  la., 
301;  J^Jtna  Ins.  Co.  vs.  N.  W.  L  Co.y  21  Wis.,  458;  Proctor 
vs.  Tow8y  115  111.,  138. 

That  when  the  act  of  ratifying  the  act  of  the  agent  is 
claimed  to  be  implied,  from  a  knowledge  of  the  facts,  by  the 
principal,  it  must  appear,  by  a  preponderance  of  the  evidence, 
that  the  principal  had  full  knowledge  of  all  the  facts  affecting 
his  interests  in  the  transaction.  Farwell  vs.  MeyeVy  35  HI. 
40 ;  Jemison,  vs.  Parkery  7  Mich.,  355 ;  Conn^tt  vs.  Chicago^ 
114  111.,  233. 
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§  14.  Rattfieaticm  witliont  Full  Knowlpc1;9fG. — Tlie  court  in- 
structs the  jury,  tliat  it  is  a  rule  of  law,  that  where  an  alleged 
principal  does  anything  towards  ratifying  an  act  done  in  his 
behalf  by  an  unauthorized  person,  and  the  acts  of  ratification 
are  done  in  ignorance  of,  or  under  a  mistake  of,  any  of  the 
material  facts  affecting  the  interests  of  the  principal,  then  the 
act  of  ratification  will  not  be  binding  on  the  principal.  Mil- 
ler vs.  Board  qf^  etc.^  4i  Cah,  166. 

§  15.  Ratification  Cannot  be  as  to  a  Part  Only. — ^The  jury  are 
instructed,  as  a  matter  of  law,  that  if  a  person  adopts  a  con- 
tract made  on  his  behalf  by  an  agent,  who  had  no  authority  to 
make  it,  he  must  adopt  it  in  its  entirety;  he  cannot  adopt  it 
in  ]iart  and  repudiate  it  in  part.  Soutkrern  Kcp,  Co,  vs.  Pahiv- 
er,  48  Gra.,  S5;  Widner  vs.  Lane^  14  Mich.,  124;  Ilend^rsoyh 
vs.  CuvimingSy  44  111.,  325;  Kreder  vs.  Trustees^  etc.,  31  la. 
547;  Menkins  vs.  Watson^  27  Mo.,  163;  Saveland  ys,  Oreeii^ 
40  Wis.,  431 ;  Tasker  vs.  Kenton  Ins.  Co.,  59  N.  H.,  43S ; 
Strasser  vs.  Conklin,  54  Wis.,  102. 

§  16.  Permitting  One  to  Hold  Himself  Ont— If  the  jury  be- 
lieve, from  the  evidence,  that  at  the  time  the  contract  in  ques- 
tion is  alleged  to  have  been  madej  the  defendants  knew  that 
the  said  A.  B.  was  doing  business  and  buying  stock  in  their 
names,  as  their  agent,  and  made  no  objection  to  his  so  doing, 
then  the  defendants  would  be  bound  by  any  contract  within 
the  apparent  scope  of  such  business,  and  no  secret  arrange- 
ment between  the  defendants  and  the  said  A.  B.  would  be 
binding  on  the  plaintiff,  unless  he  had  notice  of  the  same. 

Fou  are  instructed,  that  if  a  person  knowingly  and  volun- 
tarily permit  another  to  hold  himself  out  to  the  world  as  his 
agent,  he  will  be  held  to  adopt  his  acts,  and  bo  bound,  as 
principal,  to  the  person  who  gives  credit  to  the  one  acting  as 
such  agent     Thurher  vs.  Anderson^  88  111.,  167. 

If  you  believe,  from  the  evidence,  that  in  the  summer  of, 
etc.,  the  defendants  knew  that  A.  B.  was  acting  as  their  agent, 
buying  stock  in  their  names,  and  voluntarily  permitted  him  to 
do  so,  and  you  further  believe,  from  the  evidence,  that  tlie 
said  A.  B.,  while  so  acting,  made  the  contract  alleged  in  plaint- 
iffs declaration,  then  the  defendants  would  be  bound  thereby, 
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whether  the  said  A.  B.  was,  in  fact,  their  agent  at  that  time  or 
not. 

§  17.  Agent  Personally  Liable. — If  the  jury  believe,  from  the 
evidence,  that  the  defendant  employed  the  plaintiff  to  do  the 
work  in  question,  and  that  the  plaintiff  did  the  work  under 
such  contract,  and  also  that  the  defendant  was  then  acting  as 
the  agout  of  another  in  procuring  said  work  to  be  done,  still, 
if  the  jury  further  believe,  from  the  evidence,  that  when  the 
plaintiff  was  so  hired  to  do  the  work,  the  defendant  did  not 
disclose  the  fact  that  he  was  acting  as  such  agent,  and  the 
l)laintiff  then  had  no  notice  or  knowledge  of  such  agency, 
then  the  defendant  will  be  liable  to  pay  the  plaintiff  for  such 
labor. 

§  18.  Notice  to  an  Agent  Binding,  When. — The  jury  are  in- 
structed, that  notice  to  an  agent  of  any  fact  concerning  the 
matters  of  his  agency,  is  the  same  as  notice  to  the  principal. 
The  law  presumes  that  an  agent  transmits,  or  in  some  manner, 
communicates,  to  his  principal  all  information  received  by 
him  relating  to  the  matter  of  his  agency.  Saulshurif  vs. 
Wirnherly^  60  Ga.,  78;  Roach  vs.  Cari\  18  Kans.,  329;  Taggs 
vs.  Tenth.  Jtl.  Bh.,  9  Heisk.,  479. 

Notice  to  Agent,  not  Binding,  When. — The  jury  are  instructed, 
that  a  party  is  not  chargeable  with  notice  of  facts  within  the 
knowledge  of  his  agent  or  attoraey,  where  the  agent  or  attor- 
ney acquires  such  knowledge  while  acting  as  the  agent  or 
attorney  of  another  person.  Harrington  vs.  McCollum^  73 
m.,  476;  Aultman  &  T.  Go,y  vs.   Welher,  4  111.  App.,  427. 

§  19.  Good  Faith  Required  of  the  Agent. — The  court  instructs 
the  juiy,  as  a  matter  of  law,  that  if  an  agent  makes  any  profit, 
in  the  course  of  his  agency,  by  any  concealed  management, 
in  either  buying  or  selling,  or  other  transaction,  on  account 
of  the  principal,  the  profits  will  belong  exclusively  to  tlie  prin- 
cipal. Cottom  vs.  Ilolliday^  69  111.,  176;  Love  et  al.  vs.  Hossy 
62  Ind.,  265. 

If  you  believe,  from  the  evidence,  that  the  defendant,  A. 
B.,  was  the  agent  of  the   plaintiff  in  making  the  purchase  of 
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the  [land)  in  qnestion,  and  that  as  such  agent  lio  pnrcliascd  tlio 
{land)  for  (twelve)  dolJars  per  aero,  for  plaintiff,  and  charged 
the  plaintiff  (Jtfleen)  dollars  per  acre,  representing  to  the 
plaintiff  tliat  he  was  compelled  to  pay  that  price  for  the  (huul)^ 
and  received  that  amount  of  money  from  the  plaintiff  on  that 
acconnt,  and  that  the  plaintiff,  when  ho  paid  the  money,  was 
ignorant  of  the  price  actually  j^aid  by  defendant,  tlien  the 
plaintiff  is  entitled  to  your  verdict  for  the  difference  between 
the  price  of  the  {land)  at  (twelve)  dollars  per  acre  and  its  price 
at  (fifte^ri)  dollars  per  acre,  and  interest  on  that  sum  at  (si^c) 
per  cent  per  annum,  from  the  time  the  money  was  so  paid  by 
the  plaintiff. 

§  20.  Corporations  only  Act  by  Agents. — Tlie  court  instructs 
the  jury,  that  corporations  can  only  act  or  contract  by  their 
officers  or  agents,  and  when  a  corporation  holds  certain  ])er- 
sons  out  to  tlie  public  as  authorized  to  act  on  its  behalf,  tlien 
the  corporation,  like  an  individual,  will  be  bound  by  all  the 
acts  and  contracts  of  such  persons,  which  are  done  or  made 
within  the  apparent  scope  of  their  said  agency. 

And  if  yon  believe,  from  the  evidence  in  this  case,  that  the 
defendant  corporation  appointed  F.,  B.  and  H.  as  a  building 
committee,  or  voluntarily  and  knowingly  held  them,  or  any  of 
them,  out  to  tlie  public  as  such  building  committee,  and  as 
authorized  to  act  and  make  contracts  on  its  behalf,  in  relation 
to  doing  the  work  in  question  in  this  case,  and  that  they  did 
make  the  contract  with  the  plaintiff  for  doing  the  work  in 
question,  then  the  corporation  will  be  bound  by  the  terms  of 
such  contract 

§  21.  ^  Corporation  May  Ratify  Unauthorized  Acts. — A  corpora- 
tion, like  an  individual,  may  be  bound  by  the  acts  of  one  as- 
suming to  act  as  its  agents,  if  it  ratify  the  acts  of  the  person 
so  professing  to  act  as  agent. 

Although  yon  may  believe,  from  the  evidence,  that  the 
plaintiff  performed  the  services  in  question,  for  the  defendant, 
at  th^  request  of  some  officer  or  member  of  the  corporation 
not  previously  authorized  to  contract  in  reference  thoicLu,  siui, 
if  you  further  believe,  from  the  evidence,  that  the  work  in 
question  was  prosecuted  with  the  knowledge  ana  consent  of 
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the  ofBcers  and  agents  of  the  corporation  having  charge  and 
control  of  its  property  and  aflPairs,  and  that  the  corporation 
accepted  and  held  the  benefits  arising  from  snch  labor  and 
services,  then,  a^a  matter  of  law,  the  corporation  will  be  held 
to  have  ratified  the  acts  of  such  unauthorized  person,  and  it 
will  be  bound  thereby. 

§  22.  Individual  Members  of  Board  Cannot  Act. — The  super- 
visors have  no  power  to  act  individually ;  it  is  only  when  con- 
vened and  acting  together  as  a  board  of  supervisors  that  they 
represent  and  bind  the  county  by  their  acts;  and  the  chairman 
of  the  board  has  no  greater  authority,  in  his  individual  capac- 
ity, than  any  other  member. 

When  the  officers  or  agents  of  a  public  corporation  have  no 
power  with  respect  to  a  given  matter,  neither  their  acts  nor 
their  individual  knowledge  in  respect  to  the  matter  can,  in 
any  way,  bind  or  affect  such  corporation.  Johnson  vs.  S,  Disty 
67  Mo.,  319. 

Individual  members  of  a  corporation  cannot,  unless  author- 
ized, bind  the  body  by  express  promises;  hence  it  follows  that 
a  corporate  engagement  cannot  be  implied  from  their  unsanc- 
tioned conduct  or  their  declarations.  Benton  vs.  Brd.  of 
JSups.j  84  111.,  384;  Harrison  vs.  LUton  Dist^  47  la.,  11. 

The  members  of  the  county  court  can  only  bind  their 
county,  in  matters  of  claims,  when  acting  as  a  court,  and  their 
records  are  the  only  admissible  evidence  of  their  judicial  acts. 
McLaney  vs.  Co,  of  Marion^  77  111.,  488. 


CHAPTER  V. 

ALTERATION  OF  WRITTEN  INSTRUMENTS. 


Sbc.    1.  Material  alteration  renders  instrument  void. 

2.  Not  affected  by  immaterial  alteration. 

3.  Alteration  by  stranger. 

4.  Alteration  by  party  not  authorized. 

5.  Alteration  adopted  by  maker. 

6.  Presumed  to  be  made  after  execution. 

7.  No  presumption  of  law  as  to  when  alteration  was  made. 

§  1.  Material  Alteration  Renders  Instramcnt  Void. — Tiie  conrt 
instructs  the  jury,  that  any  material  alteration  in  the  terms  of 
a  promissory  note,  after  it  has  once  been  made  and  delivered, 
w  ill  render  the  note  void  as  against  all  the  parties  to  the  note, 
Avho  did  not  know  of  and  consent  to  the  alteration  at  the  time 
it  was  made,  or  unless  such  persons  have  in  some  manner  sub- 
sequently ratified  the  act  Schnewind  vs.  Ilackety  54  Ind., 
248 ;  Dickemna/n,  vs.  Miner^  43  la.,  508  ;  Evaris  vs.  foreman^ 
60  Mo.,  449;  Bradley  vs.  Jllann,  37  Mich.,  1 ;  Greenfeld  S. 
Bk,  vs.  Stowelly  123  Mass.,  196;  Ilewins  vs.  Cargill^  67 
Me.,  554 ;  Brown  vs.  Straw^  6  Neb.,  536 ;  Fuller  vs.  Green^ 
64  Wis.,  159. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence,  that  the  words  "  after  maturity,"  have  been  erased 
in  the  note  since  the  defendant  A.  B.  signed  it,  without  his 
knowledge  or  consent,  this  would  be  a  material  alteration  of 
the  note,  and  if  done  by  any  person  then  liolding  the  note  as 
owner  or  by  any  one  authorized  by  the  owner  to  do  so,  would 
render  the  note  void  as  against  the  defendant  A.  B.,  although 
the  jury  may  believe  from  the  evidence  that  the  owner  took 
the  note  in  the  regular  course  of  business  before  due,  for  value 
and  without  notice  of  such  alteration,  unless  the  jury  further 
believe  from  the  evidence  that  the  said  A.  B.,  has  in  some 
manner  ratified  the  said  act  as  explained  in  these  instructions 
upon  that  point.  Holmes  vs.  TurmjpeTy  22  Mich.,  427; 
McCoy  vs.  LocJcwoody  71  Ind.,  319. 
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If  the  jury  believe  from  the  evidence  that  the  defendant 
II.  signed  the  note  in  question,  as  a  surety  for  the  other 
makers  of  the  note,  and  that,  after  he  had  so  signed  it,  by  an 
arrangement  between  the  other  makers  of  the  note  and  tlio 
holder  (the  rate  of*  interest  was  changed  from  six  per  cent,  to 
seven)  without  the  knowledge  or  consent  of  the  said  H.,  such 
an  alteration  was  a  material  one,  and  releases  the  said  H.  from 
all  liability  on  the  note,  although  such  alteration  was  made 
without  any  fraudulent  intent  on  the  part  of  those  who  made  it. 
(If  proper,  add  clause  as  to  ratitication.)  Harsh  et  al,  vs. 
Klepper,  28  Ohio  St.,  200;  Colmrn  vs.  TFe?J5,  56  Ind.,  96; 
Draper  vs.  Wood^  112  Mass.,  315. 

If  the  jury  believe  from  the  evidence  that  since  the  defend- 
ant signed  his  name  to  the  note  in  question,  the  same  has  been 
altered  without  the  defendant's  knowledge  or  consent,  by  add- 
ing the  words,  etc. — then  the  said  note  is  void  as  to  him,  unless 
the  jury  believe  from  the  evidence  that  the  defendant  has  in 
some  manner  since  the  alteration  was  made  ratified  the  same, 
as  explained  in  these  instructions  upon  this  point.  Hamilton 
vs.  Hooper^  46  la.,  515. 

If  the  jury  believe  from  the  evidence  that  the  (paper)  read 
in  evidence  by  the  plaintiff  was  changed  or  altered,  by  insert- 
ing the  words,  etc. — by  the  plaintiff  or  by  any  one  acting  for 
him  with  his  consent,  but  without  the  consent  of  the  defendant, 
after  it  was  delivered  to  the  plaintiflF,  then  the  jury  should 
entirely  disregard  such  (paper)  as  evidence  in  the  case — unless 
the  jury  further  believe  from  the  evidence  that  the  defendant 
has  in  some  way  ratified  the  alteration  since  it  was  made. 

And  in  determining  whether  such  change  or  alteration  has 
been  made,  the  jury  may  take  into  consideration  the  appear- 
ance of  the  paper,  the  statement  of  the  witnesses,  as  well  as 
any  and  all  other  evidence  of  any  fact  or  circumstance  proved 
in  the  case,  tending  to  throw  any  light  upon  that  question. 
Comsiock  vs.  Smithy  26  Mich.,  300. 

§  2.  Not  Affected  by  Immaterial  Alteration. — The  jury  are 
instructed,  that  it  is  not  every  alteration  in  a  written  instru- 
ment which  will  render  it  void  against  the  maker,  when  done 
without  his  consent;  to  have  that  effect  the  alteration  must 
be  a  material  one,  so  as  to  change  the  terms  of  the  instru- 
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mcnt;  and  in  this  case,  altLongh  the  jury  may  believe  from 
the  evidence  that  the  note  iu  question,  elDce  it  was  made  aud 
delivered,  and  without  the  consent  of  the  dcfeudant,  has  been 
changed  by  erasing  the  words,  etc. — and  inserting,  etc — still 
this  would  not  be  a  material  alteration,  and  would  in  no  man- 
ner affect  the  liability  of  the  defendant  thereon.  Burnham 
vs.  Axjer^  35  N.  BL  351. 

§  3.  Alteration  by  a  Stranger. — The  jury  are  instructed, 
that  the  alteration  of  a  written  instrument  by  a  stranger  to  it, 
that  is,  by  a  person  who  is  not  the  owner  of  it,  and  who  claims 
no  interest  under  it,  if  done  without  the  authority,  consent  or 
knowledge  of  the  owner  or  person  interested  in  it,  does  not 
render  the  instrument  void,  but  the  parties  to  it  and  those 
claiming  under  them  are  still  bound  by  its  terms  as  originally 
written.  Brooks  vs.  AlUriy  62  Ind.,  400;  U.  S.  Bk.  vs.  lioberts^ 
45  Wis.,  373. 

§  4i  Alteration  by  Party  not  Authorized. — If  a  person  profess- 
ing to  act  as  the  agent  of  the  holder  or  owner  of  a  note  makes 
an  altei-ation  in  it  supposing  he  has  authority  to  do  so,  when 
in  fact  he  has  no  such  authority,  then  such  alteration  does  not 
render  the  note  void.  It  will  still  be  a  subsisting  obligation 
according  to  its  terms  as  originally  written. 

And  in  this  case  if  the  jury  believe  from  the  evidence  that 
the  note  in  question  was  taken  by  the  said  A.  B.  as  the  agent 
of  C.  D.,  this  fact  alone  would  not  give  him  any  authority  to 
alter  the  note,  after  he  had  received  it  from  the  defendant; 
and  if  the  jury  further  believe  from  the  evidence  that  the 
said  A.  B.  after  he  had  received  said  note  did  alter  the  same 
by  erasing  the  words  "  after  maturity"  without  the  knowledge 
or  consent  of  the  defendant,  this  would  not  affect  the  plaintiff's 
right  of  recovery  on  the  note  as  originally  written,  provided 
the  jury  further  believe  from  the  evidence  that  such  alteration 
was  made  without  the  knowledge  or  consent  of  the  said  C.  D. 
while  he  was  the  owner  of  the  note.  Brooks  vs.  Allen^  62 
Ind.,  400. 

That  one  who  has  been  entrusted  with  a  promissory  note  by 
the  maker  to  negotiate  it  has  no  implied  authority  to  make  an 
alteration  of  any  material  stipulation  expressed  in  the  instru- 
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nient;  and  it  can  make  no  difference  whether  an  alteration  19 
favorable  or  unfavorable  to  the  maker  of  the  note;  if  made 
without  his  knowledge  or  consent  it  renders  the  note  void  as 
to  him.  Cobum  vs.  Webl^  66  Ind.,  96;  Lemay  vs.  WilliamB^ 
32  Ark.,  166;  Hamilton  vs.  Hooper^  46  la.,  615;  Greenfield 
Sav.  Bh  vs.  Stowell^  123  Mass.,  196;  Ilewind  vs.  Cargill^  67 
Me.,  664;  Aldrich  vs.  Smithy  37  Mich.,  468. 

§  5.  Alteration  Adopted  by  Maker. — AUliongh  the  jnry  may 
believe,  from  the  evidence,  that  since  the  note  was  made  and 
delivered,  it  has  been  altered  by  striking  out  the  words,  eftc, 
— and  inserting  the  words,  etc., — still,  if  the  jury  further 
believe,  from  the  evidence,  that  since  the  said  alteration  was 
made,  and  with  full  knowledge  of  all  the  facts,  the  defendant 
has  promised  to  pay  it,  then  he  will  be  deemed  to  have  adopted 
the  alteration,  and  will  be  bound  to  the  same  extent  as  though 
the  alteration  had  been  made  before  the  note  was  delivered. 
Goodspeed  vs.  Cutler^  75  III.,  634;  JEvaiis  vs.  Foreman^  60 
Mo.,  449;  StewaH  vs.  First  N.  BTc,,  40  Mich.,  348;  Kilkelly 
vs.  MaHin^  34  Wis.,  535;  Prouty  vs.   ^Vilsony  123  Mass.,  297. 

NoTK. — Upon  the  question,  whether  the  law  presumes  an  evident  altera- 
tion or  interlineation,  in  a  written  instrument,  to  have  been  made  before  or 
after  execution,  the  authorities  are  in  conflict.  2  Purs,  on  Cont.,  722,  and 
Note  y. 

§  6.  Presumed  to  be  Made  after  Execution. — The  court  in- 
structs the  jury,  tliat  all  material  interlineations  in  a  deed  are 
presumed  to  have  been  made  after  the  execution  of  the  same, 
and  they  render  the  deed  void,  unless  they  are  explained  by 
the  party  claiming  the  benefit  thereof ;  and  in  this  case  the 
jury  will  consider  the  deed  purporting  to  he  executed  by  J.  S. 
to  C,  and  read  in  evidence  by  the  defendant,  as  void  and 
worthless,  unless  they  believe,  from  the  evidence,  and  from  the 
appearance  of  the  deed,  that  the  interlineations  or  erasures  in 
question,  were  made  before  or  at  the  time  of  the  execution 
and  delivery  of  the  deed,  or  with  the  consent  of  the  maker 
thereof.  Montag  vs.  Linn^  23  111.,  551;  2  Pars,  on  Cont.> 
721. 

§  7.  No  Presumption  of  Law  as  to  When  Alteration  Was  Made. 
— Where  an  instrument  offered  in  evidence  has  the  appear- 
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ance  of  having  been  altered,  as  wben  a  portion  of  it  is  in  dif- 
ferent ink,  or  handwriting,  from  the  other  portions,  the  law 
raises  no  presumption  as  to  when  the  change  was  made,  or  by 
whom;  but  these  are  questions  of  fact  to  bo  found  by  the  jury; 
and  in  determining  these  questions  the  jury  should  look  at  the 
instrument  itself,  as  well  as  to  all  the  circumstances  in  evi- 
dence, for  an  explanation,  and  thus  determine  whether  the 
alteration  was  before  or  after  the  execution  of  the  instrument, 
and  with  or  witliout  the  consent  of  the  maker.  Milliken  vs. 
Marlin,  66  HI.,  13. 

Id  thiscase  the  parties  have  both  introduced  evidence  tending 
to  show  when  the  alleged  alteration  (or  erasure)  in  the  deed 
from  A.  to  B.  was  made,  and  in  snch  cases  the  burden  of  proof 
is  upon  (the  party  ofiFeriiig  the  deed)  to  show  by  a  preponder 
ance  of  evidence  that  the  alleged  alteration  (or  erasure)  if  one 
has  been  made,  was  made  before  the  deed  was  delivered;  and 
if  the  jury  believe,  from  the  evidence,  that  the  deed  in  ques- 
tion las  been  altered  by,  etc.,  then,  unless  (the  party)  has  shown 
by  a  preponderance  of  evidence  that  such  alteration  was  made 
before  or  at  the  time  the  deed  was  delivered,  then  such  alter- 
ation rendera  the  deed  void,  and  the  jury  should  find,  etc. 
Willett  vs.  Shepard^  34  Mich.,  106;  Tyree  vs.  Rivea^  57 
Ala.,   173;  Eaynea  vs.  Haynea^  33  Ohio  St.,  598. 


CHAPTER  VI. 


APPLICATION"  OF  PAYMENTS. 


Sec.    1.    Debtor  may  direct,  if  he  does  not,  creditor  may. 
2.    When  neither  do,  then  the  law  will. 

§  1.  Debtor  May  Direct,  If  He  Does  Not,  Creditor  May.— The 
jnry  are  instructed,  that  the  rule  of  law  is,  that  a  debtor,  owing 
his  creditor  money  on  distinct  accounts  which  are  all  due,  may 
direct  his  payments  to  be  applied  upon  either  debt,  as  ho 
pleases.  If  the  debtor  makes  no  such  appropriation,  then  the 
creditor  may  apply  the  money  as  he  sees  fit;  and  if  neither 
party  make  a  specific  appropriation  of  the  money,  the  law  will 
appropriate  it  as  the  justice  and  equity  of  the  case  may  require. 
2  Parsons  on  Cont,  629;  Bonnell  vs.  Wilder,  67  111.,  327; 
Whittdker  vs.  Graver^  54  Ga.,  174;  Jones  vs.  Williams,  39 
Wis.,  300;  Mich.  A,  liij.  Co.  vs.  Mellen,  44  Mich.,  321.  • 

Where  one  person  is  indebted  to  another  upon  different 
accounts,  or  for  different  debts,  and  the  debtor  makes  a  pay- 
ment, he  has  a  right  to  direct  upon  which  debt  the  payment 
shall  be  applied,  and  if  he  does  so  direct  the  payment,  the 
creditor  must  apply  the  payment  as  directed.  Miles  vs. 
Ogdm,  64  Wis.,  573. 

A  debtor,  paying  money  to  his  creditor,  has  a  right  to  direct 
now  it  shall  be  applied,  and  the  creditor  has  no  right  to  dis- 
regard the  directions  of  the  debtor  in  that  respect.  When  the 
debtor  directs  the  application  of  money  at  the  time  of  pay- 
ment, such  application  can  not  be  changed  by  the  creditor 
without  the  consent  of  the  debtor.  Jackson  vs.  Bailey,  12 
111.,  159.     Detroit  H.  &  S.  W.  R.  Co.  vs.  Smith,  50  Mich.,  112. 

If  you  believe,  from  the  evidenc3,  that  at  the  time  of  the 
alleged  payments  the  defendant  owed  the  plaintiff  upon  two 
different  accounts,  both  of  which  were  due,  and  that  the  de- 
fendant made  paym"nts  to  the  plaintiff  without  designating 
the  debts  to  which  such  payments  should  be  applied,  then  the 
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plaintiff  had  the  right  to  make  the  application  to  eiich  debt  as 
he  saw  fit.     jBea7i  vb,  Bmwny  54  N.  II.,  395. 

§  2.  When  Neither  the  Creditor  nor  the  Debtor  Makes  an  Ap- 
plication of  the  Payment,  Then  the  Law  Will  Make  It. — When  a 
creditor  holds  two  debts  against  another,  and  one  is  secured 
and  tlie  other  not,  and  payments  have  been  made  by  the  debt- 
or, and  there  is  no  evidence  that  he  directed  their  applica- 
tion, and  no  evidence  of  how  they  were  applied,  the  law  will 
presume  they  were  credited  on  the  debt  for  which  there  was 
no  security.     Ilare  vs.  6'tegall^  60  111.,  380. 

When  a  debtor  owes  a  creditor  several  debts,  and  makes 
payments,  he  has  a  ri^ht  to  direct  their  application  to  anyone 
or  more  of  the  debts,  as  he  may  choose;  but  if  he  makes  pay- 
ments and  gives  no  directions,  then  the  creditor  may  apply 
them  as  he  may  choose.  When  such  payments  are  made,  and 
neither  party  makes  the  application,  the  law  will  apply  them 
in  the  manner  most  advantageous  to  the  creditor.  Ilarman 
vs-  Englemariy  49  Wis.,  278;  Langdon  vs.  Bowen^  46  Yt,  512. 

And  if  you  further  believe,  from  the  evidence,  that  neither 
the  plaintiff  nor  the  defendant  made  any  specific  application 
of  the  payments,  then  the  law  will  apply  the  payments  upon 
that  debt  which  was  fii-st  due  in  point  of  time.  Sprague  et  al, 
vs.  HazenwinJcle^  53  111.,  419;  AUeii  vs.  Brown^  39  Ta.,  330; 
Mills  vs.  Saund^T^  4  Neb.,  190;  Northly  vs.  Emmerson^  16 
Mass.,  374;  St.  Albans  vs.  Fairley^  46  Vt,  448. 


CHAPTER  VII. 


ATTACHMENT— PLEA  TKAVEESING  AFFIDAVIT. 


Sec.  1.  Non-residence. 

2.  About  to  depart  from  the  State,  etc. 

8.  What  is  not  a  departing  from  the  State. 

4.  About  to  depart  from  the  State,  how  proved. 

5*  Intent  to  depart,  how  shown. 

6.  Attachment  on  the  ground  of  fraud. 

§  1.  Non-resident  of  the  State. — If  the  jury  believe,  from  the 
evidence,  that  the  defendant,  G.  W.  N.,  has  not  maintained  a 
residence  in  the  State  of  Illinois  previous,  and  did  not  reside 
in  this  state  at  the  issuing  of  the  attachment  in  this  case,  ac- 
cording to  the  legal  interpretation  of  the  word,  as  laid  down 
in  these  instructions ;  that  he  had  no  fixed  place  of  abode  or 
habitation ;  that  he  never  kept  house  in  M — ;  that  ho  spent 
only  a  portion  of  his  time  in  Illinois;  that  his  family  was 
divided,  unsettled  and  constantly  moving  about,  part  of  the 
time  in  Illinois  and  part  of  the  time  at  some  place  or  places  in 
some  of  the  eastern  states,  thea  the  defendant  was  not  a  res- 
ident of  the  State  of  Illinois  in  the  true  intent  and  meaning  of 
the  statute,  and  they  will  find  for  the  plaintiff.  Pullian  vs. 
Nelson^  28  111.,  112.     See  Residence  and  Domicile. 

§  2.  About  to  Depart  fh)m  the  State,  etc. — The  court  instructs 
the  jury  that  the  burden  of  proof  is  upon  the  plaintiff  to  es- 
tablish, afllrmatively,  that  the  defendant  was  about  to  depart 
from  the  state,  with  the  intention  of  removing  his  effects 
therefrom,  at  the  date  of  the  afl[idavit  in  question ;  and  that  a 
failure  to  establish,  by  a  preponderance  of  proof,  either  the 
intention  to  remove  from  the  state,  or  his  intention  to  remove 
his  property  from  the  state,  will  entitle  the  defendant  to  a 
verdict.  HaioJcina  vs.  Alhnghty  70  111.,  87;  Coston  vs.  Paige^ 
9  Ohio  St.,  397;  Hermann  vs.  Amedu^  30  La.  Ann.,  393. 

The  court  instructs  you,  that  in  order  to  sustain  an  attach- 
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ment  on  the  ground  that  the  debtor  is  about  to  depart  from 
the  state,  with  the  intention  of  having  his  effects  removed 
from  this  state,  it  must  appear  from  the  evidence : 

1st  That  the  debtor  was  about  to  depart  from  the  state; 
and,  2d,  that  such  departure  was  with  the  intention  of  having 
his  effects  removed  from  the  state. 

§  3.  What  is  Not  a  Departing  from  the  State. — That  to  author- 
ize the  issuing  of  an  attachment  against  tlie  property  of  a 
person,  it  is  not  enough  that  such  ])erson  has  expressed  an  in- 
tention of  removing  from  the  state  at  some  future  time,  but 
tlie  jury  must  believe,  from  the  evidence,  that  the  person  was, 
at  the  time  of  the  issuing  of  the  attachment  writ,  then  about 
to  depart  from  the  state.  And  in  tliis  case,  unless  the  jury  be- 
lieve, from  the  evidence,  that  the  defendant,  at  the  time  the 
affidavit  in  question  was  made,  was  then  about  to  remove  from 
the  state,  with  the  intention  of  having  his  effects  removed 
therefrom,  they  should  find  for  the  defendant. 

Tlie  court  instructs  you  that  the  simple  fact  of  a  debtor  pre- 
paring to  depart  from  the  state,  with  the  intention  of  remov- 
ing a  portion  ^of  his  effects  tlierefrom,  is  not  of  iti^elf  a  suffi- 
cient ground  to  sustain  an  attachment;  provided  you  believe, 
from  the  evidence,  that  there  would  remain  other  property  of 
the  debtor  in  this  state  sufficient  to  pay  his  debts,  and  that 
tliere  was  no  intention  to  withhold  the  payment  of  the  debt 
upon  which  this  suit  is  brought. 

§  4,  About  to  Depart  ttom  the  State — How  Proved. — The  jury 
are  instructed  that,  in  order  to  sustain  the  attachment  writ  in 
this  case,  it  is  not  necessary  for  the  plaintiff  to  prove  that  the 
defendant  was  about  to  remove  from  the  state  on  the  very  day 
the  suit  was  begun;  it  is  sufficient,  if  it  appears  from  the  evi- 
dence, that  the  defendant  was  intending  to  leave  the  state, 
with  his  property,  within  so  short  a  time  that  it  would  pre- 
vent the  plaintiff  from  collecting  his  debt  by  an  ordinary  suit 
at  law. 

Yon  are  instructed  that  if  you  believe,  from  the  evidence, 
that  the  defendant,  at  the  date  of  the  suing  out  of  the  writ  of 
attachment^  was  abont  to  depart  from  this  state,  with  the  in- 
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tention  of  having  his  effects  removed  from  thip  state,  then  you 
should  find  the  issue,  as  to  the  truth  of  the  affidavit,  in  favor 
of  the  plaintiff. 

If  you  believe  from  the  evidence  that  at  the  time  the 
attachment  writ  in  this  case  was  sued  out  the  defendant  had  . 
property  in  *  *  *  county  in  this  state  sufficient  to 
satisfy  the  amount  of  all  indebtedness  owing  by  him,  which 
was  liable  to  execution,  and  which  the  defendant  was  not 
about  to  remove  from  the  state,  and  which  might  have  been 
discovered  and  reached  by  the  plaintiff  by  the  exercise  of 
reasonable  diligence,  to  satisfy  any  judgment  which  the  cred- 
itors of  the  defendant  might  obtain  against  him,  then,  as  a 
matter  of  law,  you  should  tind  that  defendant  was  not  about 
to  remove  his  property  from  this  state,  etc. 

If  you  believe  from  the  evidence  that  at  the  time  when  the 
affidavit  in  question  was  made  by  the  plaintiff,  defendant 
was  indebted  to  plaintiff,  and  that  defendant  had  departed 
from  this  state  with  the  intention  of  having  his  effects  re- 
moved from  this  state^  or  that  he  was  about  to  depart  from 
this  state  with  the  intention  of  liaving  his  effects  removed 
from  this  state,  to  the  injury  of  the  plaintiffs,  and  that  such 
removal,  if  accomplished,  would  have  been  an  injury  to  the 
plaintiffs,  then  you  should  find  the  issue  upon  the  attachment 
affidavit  in  favor  of  the  plaintiffs. 

§  5.  Intent  to  Depart — How  Shown. — The  jury  are  in- 
structed, that  the  intention  of  the  defendant  regarding  his 
alleged  intention  to  remove,  and  whether  in  fact  he  was 
about  to  remove  himself  or  his  property  or  effects  from  tin's 
state,  to  the  injury  of  the  plaintiff,  may  be  inferred  from  all 
the  circumstances  given  in  evidence,  including  his  declarations 
and  his  conduct  so  far  as  they  appear  in  evidence  and  have 
any  bearing  upon  those  points — in  other  words,  his  intentions, 
and  whether  he  was  about  to  carry  out  such  intentions,  may 
be  ascertained  by  you  from  all  the  various  circumstances  from 
which  reasonable  men  in  the  everyday  concerns  of  life  judge 
of  each  other's  intentions,  so  far  as  these  various  cii'cum- 
stances  are  shown  by  the  evidence. 

You  are  further  instructed,  that  a  party's  intention  to  de- 
part from  the  state,  and  to  remove  his  property  therefrom, 
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can  only  be  sLown  by  his  acts  and  statemente,  and  a  party  will 
1)6  presumed  to  Lave  intended  wbat  8uch  acts  and  statements 
fairly  and  reasonably  imply. 

And  in  this  case,  if  yon  believe,  from  the  evidence,  that  the 
acts  and  statements  of  the  defendant,  at  and  about  the  time 
the  affidavit  in  question  was  made,  were  such  as  fairly  and 
reasonably  showed  an  intention  on  his  part,  at  that  time,  to 
remove  from  the  state,  with  the  intention  of  having  his  effects 
removed  therefrom,  to  the  injury  of  his  creditors,  you  should 
find  for  the  plaintifE. 

§  6.  Attachment  on  the  Ground  of  Fraad. — That  the  only  issue 
lor  the  jury  to  try  is  the  one  formed  upon  the  affidavit  in 
attachment;  and  that  is,  whether  or  not,  at  the  time  the 
attachment  writ  was  sued  out,  the  defendant  was  about  to 
fraudulently  assign,  conceal,  or  otherwise  dis})ose  of  his  proph 
crty,  so  as  to  hinder  or  delay  his  creditors  in  tlie  collection  of 
their  debts.  McCroslcy  vs.  Leach^  63  111.,  61;  Miller  vs. 
McKair^  65  Wis.,  452;  Davison  vs.  UackeU^  49  Wis.,  186. 

The  fraud,  as  alleged,  is  one  of  the  substantial  charges  made 
by  the  plaintiff  in  the  affidavit,  and  it  must  be  proved  by  a 
preponderance  of  the  evidence,  as  the  law  never  presumes 
fi-aud  without  evidence  tending  to  show  it.  And,  although 
yon  may  believe,  from  the  evidence,  that  the  defendant  was 
then  about  to  assign  and  dispose  of  portions  of  his  property, 
still,  unless  the  plaintiff  has  proved,  by  a  preponderance  of 
the  evidence,  the  fraudulent  intent,  as  charged  in  the  affidavit, 
you  should  find  the  issues  for  the  defendant.  Lord  vs.  Defen- 
dorf,  54  Wis.,  496. 

The  law  presumesthat  the  business  transactions  of  every  man 
are  done  in  good  faith  and  for  an  honest  purpose,  and  any  one 
who  alleges  that  such  acts  are  done  in  bad  faith,  or  for  a  dis- 
honest purpose,  takes  upon  himself  the  burden  of  showing, 
by  specific  acts  and  circumstances  tending  to  prove  fraud,  that 
such  acts  were  done  in  bad  faith.  And  in  tliis  case,  before 
you  would  bewan-anted  in  finding  a  verdict  for  the  plaintiff, 
upon  the  issue  of  the  truth  of  the  affi  lavit,  you  must  believe, 
from  the  evidence,  that  the  defendant,  at  the  time  the  attach- 
ment writ  was  sued  out,  was  about  to  fraudulently  assign,  con- 
ceal, or  otherwise  dispose  of  his  property,  so  as  to  hinder  or 
delay  his  creditors. 
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Sec.    1.  Presumption  from  proof  of  sigrnattire, 

2,  Sureties  bound  by  action  of  principal. 

8.  Extent  of  agent^s  authority. 

4.  What  proved  by  the  record. 

J^OTH. — Suit  on  replevin  bond  given  to  the  coroner — Property  replevied 
from  the  sheriff,  who  held  it  on  writ  of  attachment — PIea»  non  est  factum — 
Defence  by  the  Buretie&»  that  they  signed  the  bond  in  blank. 

§  1.  Presmnption  from  Proof  of  Si^atnre. — Tlie  court  in- 
structs the  jury,  that  if  they  believe,  from  the  evidence,  that 
the  signatures  to  the  replevin  bond  introduced  in  evidence  in 
this  case,  are  the  genuine  signatures  of  the  defendants,  then, 
if  there  is  no  proof  to  the  contrary,  the  presumption  of  law 
is,  that  the  said  bond  was  signed  and  sealed  by  the  defend- 
ants, after  the  body  of  the  bond  was  filled  up,  as  it  now 
appears  to  be;  and  that  it  was  regularly  and  properly  de- 
livered to  the  plaintiff,  as  coroner,  in  its  present  condition, 
and  that  all  the  defendants  intended  it  should  be  so  delivered. 

If  you  believe,  from  the  evidence,  that  the  defendants 
signed  the  said  replevin  bond,  with  a  blank  space  left  in  it 
for  the  insertion  of  the  penalty  of  said  bond,  knowing  of  such 
blank  space,  and  then  delivered  the  same  so  signed  to  T.  E., 
or  to  his  agent,  with  the  intention  that  the  said  blank  should 
be  filled,  so  as  to  make  the  bond  an  apparently  perfect  instru- 
ment, and  that  the  same  should  then  be  delivered  to  the  said 
plaintiff  as  a  replevin  bond  in  said  case,  and  that  it  was  there- 
after presented  to  the  plaintiff,  and  accepted  by  him  without 
any  notice,  or  knowledge  on  his  part,  that  the  same  was 
signed  with  the  amount  of  the  penalty  in  blank,  and  that 
the  plaintiff  tlien  had  no  knowledge  or  notice  in  respect  to 
said  bond,  beyond  what  now  appears  upon  the  face  of  it,  then 
you  are  instructed  that  said  bond  is  valid  and  binding  upon 
the  said  defendants,  and  to  the  same  extent   that  it  would 
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have  been  if  the  said  penalty  had  been  written  in,  as  the  same 
now  appears,  before  the  said  defendants  signed  the  same. 
Smith  vs.  CrookeTy  6  Mass.,  538 ;  State  vs.  Young  et  aL,  23 
Minn.,  551 ;  Inh(d/ifa7its  of  S.  Berwick  vs.  Huntress^  53  Me., 
89  ;  Pejpjper  vs.  State,  22  Ind.,  399. 

If  you  beh'eve,  from  the  evidence,  that  the  signature^  to 
the  bond  sued  on  in  this  case,  are  the  genuine  signatui*es  of 
the  defendants,  then,  before  any  question  of  law  can  arise  as 
to  any  alleged  signing  of  the  same  in  blank,  the  burden  of 
proof  is  upon  the  defendants  to  prove,  by  a  preponderance  of 
evidence,  that  it  was  signed  by  them  while  tliei'e  were  blank 
spaces  in  said  bond  not  filled,  as  the  same  now  appear;  and  in 
each  case,  unless  the  defendants  have  shown,  by  a  preponder- 
ance of  evidence,  that  the  said  bond  was  signed  by  them  while 
there  were  such  blank  spaces  nntilled,  then,  upon  that  ques- 
tion, you  should  find  in  favor  of  the  plaintiff. 

§  2.  Sureties  Bound  by  Action  of  their  Principal. — Where  the 
sureties  on  a  bond  entrust  it  to  their  principal  in  an  unfinished 
condition,  it  will  be  presumed  that  they  intend  to  vest  him 
with  anthority  to  perfect  the  bond,  and  to  add  other  suretits 
sufficient  to  secure  its  approval;  and  such  authority  is  a  con- 
tinning  authority  until  some  step  is  taken  by  the  sureties 
towards  its  revocation.  Cawley^  etc,^  vs.  The  People^  95  111., 
249;  Dair  vs.  United  States,  It)  Wall.,  1. 

If  you  believe,  from  the  evidence,  that  the  defendants,  who 
are  sued  as  sureties  in  this  case,  signed  the  bond  upon  which 
this  suit  is  brought,  while  there  was  no  writing  in  tlie  body  of 
the  paper  above  their  signatures,  but  a  mere  printed  form, 
with  blank  spaces  left  for  the  amount  of  the  penalty  and  other 
appropriate  matters  to  make  the  same  a  perfect  replevin  bond, 
they  then  knowing  of  such  blank  spaces ;  and  that  after  they 
had  so  signed  the  same,  they  delivered  it  to  the  said  T.  E.,  or 
to  his  agent,  with  the  understanding  that  such  blank  spaces 
would  be  filled,  so  as  to  make  it  a  perfect  replevin  bond,  and 
that  it  then  would  be  delivered  to  the  plaintiff,  and  that  said 
blank  spaces  "were  afterwards  tilled  by  the  said  T.  E.,hi6  agent 
or  attorney,  as  they  now  apiX5ar;  and  that  said  bond  was  after- 
wards presented  to  and  accepted  by  the  plaintiff  as  a  replevin 
bond  in  said  case,  then  the  bond  is  valid  and  binding  on  the 
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defendants,  no  matter  wliat  was  the  understand Inir  of  tlie 
parties  at  the  time  the  defendants  signed  the  same;  provided 
you  further  believe,  from  the  evidence,  that  the  plaintiff 
when  he  accepted  said  bond,  had  no  notice  or  knowledge  of 
such  understanding  or  arrangement,  or  that  the  said  bond  had 
been  tilled  up  otherwise  than  in  accordance  therewith.  Ciiy 
of  Chicago  w^  Gage,  95  111.,  593;  Smith  vs.  Crooker^^  Mass., 
583. 

If  you  believe,  from  the  evidence,  that  the  said  defendants, 
or  either  of  them,  signed  said  bond  while  there  was  a  blank, 
left  in  it  for  the  insertion  of  a  penalty,  and  then  delivered  the 
^same  to  the  witness  A.  E.,  as  tlie  agent  of  the  said  T,  E., 
for  procuring  said  bond,  with  the  understanding  or  agreement 
on  his  part  that  the  said  blank  should  only  be  tilled  with  a 
penalty  of  fonr  thousand  dollars,  and  the  said  A.  E.,  or  W\q 
said  T.  E.,  afterwards  tilled  the  said  blank,  or  caused  it  to  be 
tilled,  with  a  penalty  of  eight  thousand  dollars;  and  if  you 
further  believe,  from  the  evidence,  that  the  said  bond  was 
afterwards  presented  to  and  accepted  by  the  plaintiff  as  the 
replevin  bond  in  that  case,  without  any  notice  or  knowledge 
on  his  part  of  such  agreement  or  understanding,  and  without 
any  notice  or  knowledge  in  respect  thereto,  then  the  said  bond 
is  as  valid  and  binding  in  the  hands  of  the  plaintiff  as  though 
no  such  agreement  or  understanding  had  been  made  or  had. 
Gity  of  Chicago  vs.  Gage^  95  111.,  693;  Butler  v.  U.  S.y  21 
Wall,  272;  Wright  vs.  Uay^ris,  31  la.,  272;  State  vs.  Pepper. 
31  Ind.,  76. 

The  court  instructs  you,  that  although  they  may  believe, 
from  the  evidence,  that  the  name  of  the  defendant  M.  was 
written  into  the  body  of  the  bond,  and  also  signed  to  the  same, 
after  it  had  been  signed  by  the  other  parties  thereto,  and  after 
it  had  been  shown  to  the  plaintiff,  these  facts  alone  would  not 
render  said  bond  invalid  as  to  such  other  parties;  provided 
you  further  believe,  from  the  evidence,  that  said  name  was 
written  in  and  signed  to  said  bond  before  the  same  was  acce])ted 
and  approved  by  the  plaintiff,  as  the  replevin  bond  in  the  case 
mentioned  therein. 

You  are  instructed,  that  when  the  sureties  on  a  bond  sign 
it  in  blank,  and  deliver  it  in  that  condition  to  the  principal, 
knowing,  or  having  reason  to  know,  that  the  principal  intends 
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to  fill  the  blanks  and  deliver  the  same  to  the  oVigco,  for  tlio 
purpose  of  obtaining  possession  of  projierty  on  the  faith  of  the 
bond,  and  the  principal  alter  wards  fills  the  blanks,  delivers 
the  bond,  and  obtains  the  property,  then  the  law  will  presume 
that  the  sureties  authorized  the  principal  to  till  the  blanks, 
and  the  sureties  will  be  bound  by  the  acts  of  the  princij-al  to 
the  same  extent  that  they  would  be  bound,  had  the  blanks  been 
filled  before  the  said  bond  was  signed  by  them;  provided,  the 
person  receiving  the  bond,  at  the  time  he  received  it,  had  no 
notice  or  knowledge  that  the  blanks  in  the  bond  were  filled  up 
otherwise  than  in  accordance  with  the  instructions  or  under- 
standing of  the  sureties-  Butler  vs.  United  States^  21  Wall., 
272;  Bartlett  vs.  The  Board  of,  etc.,  59  111.,  364;  Peper  vs. 
State,  22  Ind.,  399;  City  of  Chicago  vs.  Gage,  95  111.,  593; 
McCormick  vs.  Bay  City,  23  Mich.,  457;  State  vs.  Young,  23 
Minn.,  551, 

Where  the  surety  in  a  bond  signs  it  and  delivers  it  to  the 
principal,  with  the  understanding  that  the  principal  shall  pro- 
cure others  to  sign  the  bond,  before  delivering  it  to  the  obligee, 
and  that  after  procuring  such  signatures,  he  may  deliver  it, 
and  the  principal  delivers  the  bond  to  the  obligee  without  j)ro- 
curing  the  signatures,  the  obligee,  in  absence  of  notice  to  the 
contrary,  has  a  right  to  presume  that  the  princij^al  w^as  author- 
ized to  deliver  the  bond  in  the  condition  in  which  it  was 
delivered.    Smith  vs.  The  Board  of  Supermsjvs,  59  111.,  412. 

§  3.  Extent  of  Agent's  Authority. — That  a  special  agent's 
authority  is  that  which  is  given  by  the  terms  of  his  appoint- 
ment, or  that  with  which  he  is  apparently  clothed  by  the  char- 
acter in  which  he  is  held  out  to  the  world  by  the  principal. 
The  principal  is  equally  bound  by  the  authority  which  he 
actually  gives,  and  by  that  which,  by  his  own  acts,  he  appears 
to  give;  and  when  one  of  two  innocent  persons  must  suffer  by 
tlie  act  of  a  third  pei'son,  he  who  has  enabled  such  person  to 
occasion  the  loss  must  bear  it. 

§  4.  What  Proved  by  the  Record. — Tlie  court  instnicts  the 
jury,  that  the  certified  copy  of  the  record  of  judgment  in  the 
replevin  case  of  J.  E.  vs.  T,  M.  R,  and  others,  is  sufficient 
evidence  that  the  said  J.  E.  did  not  prosecute  that  suit  with 
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eCFect,  and  that  a  return  of  tlio  property  replevied  in  that  case 
was  awarded  by  tlie  court  to  the  defendants  in  that  suit 

If  you  believe,  from  the  evidence,  and  under  the  instruction 
of  the  court,  that  the  bond  sued  on  in  this  case  was  a  valid 
and  binding  bond  upon  the  defendants,  and  that  the  property 
mentioned  and  described  in  the  declaration  in  the  replevin  suit 
of  J,  E,  vs.  T.  M.  B.  and  others^  was  not  returned  to  the 
defendants  in  that  suit,  or  to  any  of  them,  before  the  com- 
mencement of  this  suit,  then  you  should  find  the  issues  in  this 
suit  in  favor  of  the  plaintifi. 


CHAPTER  IX. 
DELlVEKr  OF  DEEDS. 


Sec.  I.  Deed  takes  effect  from  time  of  deliveiy. 

2.  What  coi^titutes  delivery. 

3.  No  particular  form  or  ceremony  necessary. 

4.  Official  bond — Delivery. 

§  1.  Deed  Takes  Effect  fh>m  Time  of  Delivery. — The  court 
iDstracte  the  jury,  that  when  the  date  of  a  deed  and  the  de- 
livery  are  different,  a  deed  of  real  estate  takes  effect  from  the 
date  of  its  delivery,  and  not  from  the  date  of  the  deed.  8 
Washburn  E.  E.,  257. 

§  3.  What  Constitntes  Delivery. — ^To  constitute  a  delivery  of 
a  deed  the  person  who  makes  the  deed  must  not  only  part  with 
the  possession  of  it,  but  he  must  part  with  the  right  to  con- 
trol it,  and  with  the  right  to  recall  it    3  Washburn  R.  E.,  254. 

And  if  you  believe,  from  the  evidence  in  this  case,  that  the 
defendant  executed  the  deed  in  question,  sent  it  to  the  record- 
er's office,  and  had  it  recorded,  and  then  received  it  back  again 
into  his  possession,  such  fact  alone  would  not  constitute  a  deliv- 
ery, and  no  title  would  pass  until  such  deed  was  delivered  to 
the  grantee  or  to  some  one  for  him.  Watson  v.  Ryan^  3  Tcnn., 
Ch.  40;  Bmfes  vs.  SchuUze,  2  Brad.  (111.  App.),  196. 

§  3-  No  Particular  Form  or  Ceremony  Necessary. — The  court 
instructs  the  jury,  that  no  particular  form  or  ceremony  is 
necessary  to  constitute  a  delivery  of  a  deed.  It  may  be  by 
acts  without  words,  or  by  words  without  acts,  or  by  both  ; 
anything  which  clearly  manifests  the  intention  of  the  grantor 
and  of  the  person  to  whom  it  is  delivered,  that  the  deed  shall 
then  become  operative  and  effectual,  that  the  grantor  shall 
lose  all  control  over  it,  and  that  by  it  the  gi'antee  is  to  become 
possessed  of  the  estate,  is  a  sufficient  delivery.  Gunnell  vs. 
Cocl-erilh  79  HI,  79;  Thatcher  vs.  St.  Andrews  Churchy  37 
Mich.,  264. 
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A  deed  may  be  delivered  to  a  stranger,  for  the  benefit  of 
the  grantee  named  in  the  deed,  who  may  be  ignorant  at  the 
time  that  the  deed  has  been  made,  and  if  the  grantee,  when 
informed  of  the  fact,  assents  to  and  accepts  the  conveyance, 
the  deed  will  tiike  efiFect,  and  vest  the  title  in  the  grantee; 
unless  the  evidence  shows  that  the  rights  of  third  parties  have 
intervened  in  the  meantime.  McPherson  vs.  FeathevHtone  et 
al,  37  Wis.,  632;  Concm^d  Bank  vs.  Bellis,  10  Cush.,  276. 

The  question  of  the  delivery  of  a  deed  is  one  of  act  and  in- 
tent both;  the  fact  that  a  deed  passes  from  the  hands  of  the 
grantor  to  the  grantee,  if  proved,  is  not  necessarily  a  delivery 
of  the  deed,  within  the  meaning  of  the  law.  To  constitute  a 
delivery,  it  must  be  delivered  by  the  grantor  and  accepted  by 
the  grantee,  or  by  some  one  authorized  by  him,  with  the  in- 
tention that  it  shall  then  be  an  operative  instrument,  accord- 
ing to  its  terms.  Steele  vs.  Miller^  40  la.,  402;  Utiles  vs. 
Probst,  69  111.,  362. 

Yon  are  instructed,  that  the  delivery  of  a  (^ed  need  not 
necessarily  be  made  to  the  grantee  himself.  If  made  to  any 
person  for  the  grantee,  and  it  is  absolute  and  unconditional 
and  it  appears  to  be  for  the  grantee's  benefit,  his  assent  to  the 
delivery  will  be  presumed.     Thomas  vs.  Candor,  60  111.,  244. 

§  4.  Official  Bond,  How  Delivered  and  Accepted. — The  jury  are 
instructed,  that  the  delivery  of  a  bond  {of  county  treasu7*er)  is 
not  complete  until  it  is  accepted  and  approved  by  the  board 
of  supervisors.  The  bond  can  only  be  accepted  or  rejected  by 
the  board,  as  an  organized  body;  the  power  cannot  be  dele- 
gated.    Cawley  vs.  The  People,  95  111.,  249. 


CHAPTER  X. 
CARRIERS  OF  GOODS. 


Sic.    I.  Who  is  a  common  carrier  of  goods. 

2.  Liability  of  carrier  for  goocb. 

3.  The  law  of  the  State  wh^re  the  goods  are  to  be  delivered,  goveriis. 

4.  Liabilitj  for  all  losses  except  by  the  act  of  God,  etc. 

5.  What  is  mciint  by  the  act  of  God. 

6.  What  is  not  an  act  of  God. 

7.  Inevitable  accident,  what. 

8.  Must  use  reasonable  care  to  avoid  injury  by  act  of  God,  etc 

9.  Written  receipt  not  required. 

10.  Line  made  up  of  several  carriers. 

11.  First  carrier  liable,  when  (Illinois). 

12.  When  liability  of  carrier  commences. 
18.  Liability  continues  how  long. 

14.  If  goods  are  not  delivered  to  consignee,  they  must  be  stored. 

15.  Railroad  companies  are  not  bound  to  deliver  to  consignee  per- 

sonally. 

16.  Express  companies,  duty  and  liability. 

17.  Warehousemen,  care  required  of. 

18.  What  is  ordinary  dilisrence  and  care. 

19.  Must  carry  within  a  reasonable  time. 

20.  Shipping  perishable  property. 

21.  Receipt  when  prima  facie  evidence  of  goods  in  good  order. 

22.  Bill  of  lading  implies  what — Contract. 

2.3.  Bill  of  lading,  not  conclusive  of  condition  of  goods. 

24.  Carrier  does  not  insure  condition  of  the  goods. 

25.  Can  restrict  their  common  law  liability  only  by  special  contract 

26.  Legal  duties  imposed  by  law. 

27.  Exemption  clause  in  receipt  not  binding. 

28.  Shipper  will  be  presumed  to  a«rree  to  exemption  clause,  when. 

29.  Burden  on  the  carrier  to  show  loss  within  the  exemption. 
80.  Liability  not  limited  by  notice. 

31.  Must  exercise  reasonable  care  to  prevent  loss  within  exemption. 

32.  Shipper  bound  by  receipt,  when. 

33.  Shipper  not  bound  by  notice  printed  on  receipt 

34.  Can  not  restrict  liability  arising  from  its  own  negligence. 

35.  Burden  of  proof. 

Note. — In  considering  the  following  instructions,  relating  to  common 
carriers,  it  must  be  borne  in  mind  that  their  liabilities  are  regulated  by 
statute  in  many  of  the  states,  and,  consequently,  they  may  not  be  the  same 
in  different  states.  It  is  more  especially  true  as  regards  their  right  to  limit 
their  conunon  law  liability. 
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§  1.  Who  is  a  Common  Carrier  of  Gouds. — The  jury  are 
instructed,  that  one  who,  for  hh-e,  carries  passengers  and  their 
baggage,  or  baggage  alone,  for  all  persons  choosing  to  employ 
him,  from,  to  and  between  railroad  depots  and  hotels,  and 
other  places  in  a  city,  is  a  common  carrier  of  goods.  Par- 
melee  vs.  Lowitz^  74  111.,  116;  2  Am.  and  Eug.  Enc,  781. 

You  are  instructed,  that  express  companies  and  railway 
companies  are  common  carriers,  and  are  liable  as  such;  they 
are  insurers  for  the  safe  delivery  of  the  property  inti-usted  to 
them  for  transportation;  and  they  will  not  be  excused  for  its 
non-delivery,  except  they  are  prevented  from  delivering  it  by 
an  act  of  God,  or  the  pubh'c  enemy.  Cooley  on  Torts,  WO; 
Edws.  on  Bail,  §  551;  Morrison  vs.  Davis^  20  Fenn.  St.,  171; 
Railroad  Go.  vs.  Reeves^  10  "Wall.,  176;  Sherman  vs.  Welles^ 
28  Barb.,  403;  Langworthy  vs.  K  Y.  <&  E.  By.  Co.,  2  E.  D. 
Smith,  195. 

§  2.  Liability  of  Common  Carriers  of  Goods. — The  jury  are 
mstructed,  that  a  common  carrier  of  goods,  who  receives  and 
undertakes  to  carry  a  trunk,  for  one  not  a  passenger  with  such 
carrier,  is  responsible  for  the  delivery  of  the  trunk  and  its 
contents,  as  against  everything  but  the  act  of  God  or  the  pub- 
lic enemies,  notwithstanding  they  consist  of  articles  not  usually 
carried  as  baggage,  unless  the  owner  has  been  guilty  of  some 
fraud  or  deception  in  relation  to  the  contents  of  said  trunk. 
Parmelee  vs.  Lowitz,  74  111.,  116. 

§  3.  The  Law  of  the  State  where  the  Goods  are  Delivered, 
Governs. — The  jury  are  instructed,  that  when  goods  are  deliv- 
ered to  a  common  carrier  in  this  state,  and  marked  to  a  par- 
ticular place  or  destination,  the  carrier  impliedly  agrees  to 
cany  and  deliver  the  goods  at  that  place,  although  it  may  be 
beyond  its  own  lines  of  carrying,  unless  there  is  some  special 
contract  relieving  the  carrier  from  such  implied  obligation. 
Cooley  on  Torts,  640;  Milwaxikee^  etc.^  lid.  vs.  Smithy  74  111., 
197;  Bohannan  vs.  Ilairvmond^  42  Cal.,  227;  McMillan  vs. 
Mich.,  etc.,  lid.  Co.,  16  Mich.,  78. 

§  4.     Liable   for  all   Loss,  except  by  Act    of   God,  etc. — The 

court  instructs  the  jury,  that  a  common  carrier  is  liable  for  all 
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losses  of  goods  which  do  not  arise  from  the  act  of  God,  or 
the  public  enemies;  while  a  warehouseman  is  only  liable  for 
such  losses  as  might  have  been  guarded  against  by  the  exer- 
cise,  on  his  part,  of  ordinary  care  and  diligence.  Si.  Z.,  A.  cfi 
r.  E,  B.  R.  Co.  vs.  Montgomery,  39  EI.,  335;  Eed.  Car,  §  24, 
25. 

Ton  are  instructed,  that  where  a  common  carrier  under- 
takes to  transport  goods,  he  will  be  held  liable  for  their  loss 
or  destruction,  in  the  absence  of  a  special  contract  in  that 
behalf,  unless  the  loss  or  destruction  was  caused  by  the  act 
of  God,  or  the  public  enemy. 

§  5.  What  is  Meant  by  Act  of  (Jod. — ^By  the  term,  act  of  God, 
18  meant  superhuman — something  beyond  the  power  of  man 
to  foresee  or  guard  against.  It  means  inevitable  accident — 
something  that  happens  without  the  intervention  of  man.  A 
loss  by  fire  is  not  a  loss  by  act  of  God.  Mer.  Disp.  Co.  vs. 
Smiih,  76  HI.,  5i2;  Bed.  on  Car.,  Sec.  24. 

By  the  term,  act  of  God,  is  meant  those  events  and  accidents 
which  proceed  from  natural  causes,  and  cannot  be  anticipated 
and  guarded  against,  or  resisted;  such  as  unexampled  freshets, 
violent  storms,  lightning  and  frosts.  For  losses  occurring  by 
any  of  these  means,  a  common  carrier  is  not  liable;  provided, 
he  has  not  been  guilty  of  any  want  of  ordinary  and  reasonable 
care  to  guard  against  such  loss.  Michaels  vs.  iT.  Y.  Cent., 
lid.  Co.,  30  N.  Y.,  56i;  ParJcer  vs.  Flag,  26  Me.,  181; 
Moore  vs.  Mich.  Rd.,  3  Mich.,  23 ;  Cox  vs.  Petterson,  30  Ala., 
608 ;  Chevallier  vs.  Straham,  2  Tex.,  115. 

§  6.  What  is  not  an  Act  of  God. — If  the  jury  believe,  from 
the  evidence,  that  the  injury  complained  of  could  have  been 
prevented  by  *  *  *,  or  by  any  other  means  known  and 
recognized  as  suitable  and  proper  for  the  purpose,  then  the 
injury  was  not  produced  by  an  act  of  God,  within  the  meaning 
of  the  law.     Ked.  on  Car.,  §  25. 

§  7.  Inevitable  Accident,  What. — If  the  jury  believe,  from 
the  evidence,  that  the  injury  complained  of  was  the  result  of 
inevitable  accident,  then  the  jury  should  find  for  the  defend- 
ant.    And  the  jury  are  instructed,  that  the  import  and  mean- 
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ing  of  the  words  "inevitable  accident"  ia  this:  Where  one 
is  pursuing  a  lawful  avocation  in  a  lawful  manner,  and  some- 
thing occurs  which  no  ordinary  skill  or  precaution  could  fore- 
see or  prevent,  and,  as  a  consequence,  the  accident  takes  place, 
this  is  called  inevitable  accident     Ked.  on  Car.,  etc.,  §  28. 

§  8.  Carrier  Most  Use  Reasonable  Care  to  Avoid  Iiyury  by  Act 
of  God. — The  jury  are  instructed,  that  a  common  carrier  is 
bound  to  use  reasonable  care  and  diligence  to  prevent  loss  or 
injury  to  goods  intrusted  to  it,  by  what  are  termed  acts  of 
God ;  that  is,  such  care  and  diligence  as  ordinarily  prudent 
men  usually  exercise  towards  their  own  property,  under  like 
circumstances;  and  if  the  carrier  do  not  use  such  care  and 
diligence,  and  loss  or  damage  results  therefrom,  he  will  be 
liable  therefor. 

Whether,  in  this  case,  such  care  and  diligence  were  or  were 
not  used  by  the  defendant,  and  whether  any  loss  resulted 
therefrom,  are  questions  to  be  determined  by  the  jury,  in  view 
of  all  the  facts  and  circumstances  proved  on  the  trial.  Ill, 
Cent,  Bd,  Co.  vs.  McClellan^  54:  111.,  58. 

§  9.  Written  Receipt  Not  Required. — The  jury  are  instructed, 
that  to  charge  a  common  carrier  with  the  receipt  of  goods,  it 
is  not  necessary  that  any  written  receipt  should  be  given; 
provided,  the  jury  believe  from  the  evidence,  that  the  pro]> 
erty  in  question  had  actually  come  into  the  possession  of  the 
carrier,  to  be  transported  by  it,  and  that  it  was  afterwards 
lost  or  destroyed,  as  alleged  in  the  declaration.  L  C,  Md, 
Co.  vs.  Smysery  38  III.,  354;  Hlckox  vs.  Nangatuck  Rd.^  31 
Conn.,  281;  Eed.  on  Car.,  etc.,  §  101. 

§  10.  Line  Made  up  of  Several  Carriers. — The  jury  are  in- 
structed, that  under  the  bill  of  lading  introduced  in  evidence  in 
this  case,  the  defendant  was  bound  to  transport  the  goods  safely 
to  the  end  of  its  route,  loss  from  the  act  of  God  or  the  public 
enemies  excepted,  and  then  deliver  them  to  (next  carrier,  etc.) 
and  in  such  case  the  company  would  not  be  relieved  from  its 
liability  as  a  common  carrier  by  simply  unloading  the  goods 
and  storing  them  in  a  warehouse  without  delivery  to  the  next 
carrier.     Whether  the  defendant  did  unload  and  store  the 
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goods  or  did,  etc.,  are  questions  of  fact  to  be  determined  by 
the  jury,  from  the  evidence.  Irish  ve.  Milwaukee  lid,  Co.^ 
19  Minn.,  376;  ^tna  Ins.  Co.  vs.  Wheeler^  49  N.  Y.,  610: 
Dunson  vs*  -ST.  J^,  etc.,  li.  Co.,  3  Laws,  265. 

The  law  is,  that  where  goods  are  delivered  to  a  carrier 
marked  to  a  particular  place  beyond  or  not  ui)on  the  line  of 
snch  carrier  and  the  goods  are  unaccompanied  by  any  other 
direction  for  their  transportation  and  delivery,  then  the  car- 
rier is  only  bound  to  transfer  and  deliver  them  according  to 
the  established  usage  of  the  business  in  which  the  carrier  is 
engaged,  whether  that  usage  were  known  to  that  other  party 
or  not.  Red.  on  Car.,  §  185;  Vansantvoord  vs.  St.  John^  6  Hill, 
157;  F.  (&  M.  Bank  vs.  Champlain  Trans.  Co,,  18  Vt.,  14C) ; 
Converse  vs.  Norwich  Trans.  Co.,  33  Conn.,  166;  Mo7itfjomery^ 
etc.,  Rd.  Co.  vs.  Moore,  51  Ala.,  394;  Crawford  vs.  Southern 
Rd.  Co.,  61  Miss.,  222. 

That  when  parts  of  a  continuous  line  or  route  of  transpor- 
tation are  owned  by  different  carriers,  then,  unless  there  is 
some  contract  expressed  or  implied  to  the  contrary,  each 
carrier  is  only  liable  for  losses  and  injuries  occurring  on  his 
own  particular  portion  of  the  route.  Montgomerij,  etc.,  Rd, 
Co.  vs.  Moore,  51  Ala.,  394;  Ortt  vs.  M.  &  St.  L.  R.  Co.,  31 
N.  W.  Eep.,  519. 

§  11.  First  Carrier  Liable,  When — (Dlinois.) — Tlie  court  in- 
structs the  jury,  that  the  rule  in  this  state  is,  that  when  goods 
are  delivered  to  a  common  carrier,  in  this  state,  marked  to  a 
place  not  upon  or  beyond  its  line  of  road,  with  no  other  direc- 
tion, and  without  any  express  contract  as  to  the  place  of  deliv- 
ery, the  law  will  imply  an  undertaking,  on  the  part  of  the 
carrier,  to  transport  the  goods  to  and  deliver  them  at  the  place 
to  which  they  are  marked.  Milwaukee,  etc.,  Rd.  Co.  vs. 
Smith,  74  111.,  197. 

You  are  further  instructed,  that  when  there  is  no  special 
contract  to  the  contrary,  and  goods  are  lost  by  any  one  carrier 
in  a  line  composed  of  several  carriers,  the  first  to  whom  the 
goods  were  delivered  will  be  liable  to  the  owner  for  the  goods 
lost  and  the  owner  is  not  required  to  sue  the  carrier  who  act- 
ually lost  the  goods,  provided  you  believe  from  the  evidence 
that  the  first  carrier  either  expressly  or  impliedly  agreed  to 
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carry  the  goods  to  their  destination  as  explained  in  the  instrnc- 
tions  upon  that  point.  C.  &  N,  W.  Ed.  Co.  vs.  N.  Line  P. 
Co,,  70  111.,  217. 

Tou  are  instructed,  as  a  matter  of  law,  that  where  several 
carriers  by  agreement  unite  to  complete  a  line  of  transporta- 
tion, the  freight  to  be  divided  between  them  in  definite  pro- 
portions, and  one  of  them  receives  goods  for  one  freight  to  be 
paid  for  the  whole  line  and  gives  a  through  bill  of  lading, 
then  each  carrier  is  the  agent  of  all  the  others,  and  each  is 
liable  for  any  damage  done  to  the  goods  on  whatever  pai't  of 
the  line  the  damage  is  received;  and,  in  this  case,  you  are 
further  instructed  that  the  bill  of  lading  introduced  in  evi- 
dence recites  that  the  goods  therein  mentioned  were  received 
by  the  defendant  corporation  at  C.  to  be  carried  to  N.  T. 
(freight  to  be  paid,  etc.),  and  if  you  believe  from  the  evidence 
that  the  defendant  corporation  at  the  time  the  goods  were 
received  had  an  arrangement  or  agreement  (with  the  other 
common  carriers)  by  which  they  were  all  to  unite  and  form  a 
completed  line  of  transportation  between  C.  and  N.  Y.,  each  of 
the  connecting  companies  to  have  an  agreed  or  definite  part 
of  the  freight  as  between  themselves,  then  the  defendant 
would  be  liable  for  any  damage  or  loss  happening  to  the  goods 
on  any  part  of  the  entire  route.  Harjp  vs.  The  Grand  Era^ 
1  Woods,  184. 

§  12.     When  the  Liability  of  the  Carrier  Commences. — The  law 

is,  that  as  soon  as  property  is  received  into  the  exclusive  pos- 
session of  the  common  carrier,  with  its  knowledge  and  con- 
sent, for  the  purpose  of  being  shipped,  then  the  liability  of  a 
common  carrier  commences,  no  matter  whether  it  is  received 
into  a  car,  depot  or  warehouse.  Edwds.  on  Bail.,  §  528;  Ccyyle 
vs.  Western,  etc,  Corp,,  47  Barb.,  152;  Barren  vs.  Eldridge, 
100  Mass.,  455;  Michigan,  etc,  Rd,  Co.  vs.  Schurtz,  7  Mich., 
515. 

You  are  instructed,  that  the  liability  of  a  common  carrier, 
for  the  safe  delivery  of  propei^ty  which  has  come  into  its  pos- 
session, is  the  same,  whether  it  was  received  directly  from  the 
owner  or  from  another  carrier,  to  whom  it  had  been  origi- 
nally delivered.     Ctulliver  vs.  Adams  Ex.  Co.,  38  111.,  603. 

§  13.     Liability   Contlnnes,  How  Long. — The  court  instructs 
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the  jnry,  tLat   common   carriers  of  goods  must  deliver  the 

goods  shipped  by  them  to  the  owner  or  consignee  at  the  point 

of  destination,  or  store  the  good^,  subject  to  the  order  of  the 

consignee;  and  they   cannot   relieve  them.^elves  from  their 

liabilities  as  common  carriers  until  the  goods  are  delivered  to 

the  owner  or  consignee,  or  till  they  are  placed  in  a  warehouse 

for  safe  keeping;  and  there  must  be  some  open,  distinct  act  of 

delivery  to  a  warehouse  in  order  to  change  the  liability  from 

that  of  a  common  cannier  to  that  of  a  warehouseman,  and  the 

proof  of  this  change  rests  on  the  carrier.     The  liability  of  a 

common  carrier  will  continue  until  a  different  liability  attaches 

on  the  part  of  some  one.     C.  cfe  R.  L  lid.  Co.  vs.   Warren^ 

16  Dl.,  602;  Francis  vs.  D.  <&  S.  City  Rd.  Co.,  25  la.,  60. 

Note. — ^The  duty  of  railroad  companies  and  other  common  c«arrier8,  in 
respect  to  notify in^f  the  consignee  of  the  arrival  of  the  goods,  or  of  deliver- 
ing to  them  personally,  will  be  governed,  to  some  extent,  by  custom  and 
usage,  and  by  the  former  course  of  dealing  between  the  parties;  and,  per- 
haps, to  some  extent,  by  the  circumstances  of  the  case.  Redfield  on  Carriers, 
sees.  104-106;  McMillen  vs.  Mich,  Southern  Rd.  Co.,  16  Mich.,  79;  Buck- 
ley  vs.  G.  W.  Rd.  Co.,  18  Mich.,  121. 

Although  you  may  believe  from  the  evidence  that  the  goods 
in  question  were  safely  carried  by  the  defendant  to  S.  and 
there  unloaded  and  safely  deposited  in  a  reasonably  safe  ware- 
house and  were  afterwards  burned  (or  stolen)  without  any 
negligence  on  the  part  of  defendant,  still  the  defendant  would 
be  liable  as  a  common  carrier  for  the  loss  of  the  goods  as 
explained  in  the  instructions  upon  that  point,  provided  you 
further  believe  from  the  evidence  that  the  goods  were  burned 
(or  stolen)  before  the  plaintiff  had  had  notice  of  their  arrival 
and  before  he  could,  by  the  use  of  ordinary  and  reasonable 
diligence,  have  learned  of  the  arrival  of  the  goods  and  have 
had  a  reasonable  time  in  which  to  remove  them.  Wood  vs. 
Crockery  18  Wis.,  345;  Ala.  <b  Tenn.  Rd.  Co.  vs.  Kidd,  35 
Ala.,  209;  McCartney  vs.  I^.  T.  <&  Erie  Rd.  Co.,  30  Penn  St.^ 
247;  Moses  vs.  Boston  cfe  Me.  Rd.  Co.,  32  N.  H.,  523;  Rovi^ 
Rd.  Co.  vs.  Sullivan,  14  Qa.,  277;  Red.  on  Car.,  etc.,  §  9,  10. 

If  you  believe  from  the  evidence  that  the  goods  in  question 
were  carried  by  the  defendant  to  C,  and  then  unloaded  from 
the  cars  and  the  plaintiff  notified  of  their  arrival,  then  it 
would  be  the  duty  of  the  plaintiff  to  pay  the  freight  and 
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charges  and  remove  the  goods  within  a  reasonable  time  there- 
after; and  if  you  further  believe  from  the  evidence  tliat  the 
plaintiff  did  not  within  a  reasonable  time  after  such  notice 
oflfer  to  pay  said  freight  and  charges  and  take  away  the  goods, 
and  that  the  goods  were  afterwards  burned  (or  stolen),  then  the 
defendant  would  not  be  responsible  for  the  loss  of  the  goods — 
provided  yon  further  believe  from  the  evidence  that  the  de- 
fendant was  at  the  time  exercising  such  care  for  the  safety  of 
the  goods  as  an  ordinarily  prudent  person  would  usually  take 
of  his  own  pro]  erty  under  the  same  circumstances.  Ked.  on 
Car.,  etc.,  §  109,110. 

§  14.  If  Groods  are  not  Delivered  to  Consignee,  They  Must  be 
Stored. — If  the  jury  believe,  from  the  evidence,  that  the  goods 
of  the  plaintiff  were  carried  by  the  defendant  to  their  destina- 
tion, and  not  then  and  there  delivered  to  the  plaintiff,  or  to 
some  one  for  him,  by  reason  of  there  being  no  one  there  to 
receive  them,  or  for  any  other  cause  not  the  fault  of  the  plaint- 
iff, then  it  was  the  duty  of  the  defendant  to  store  the  goods  in 
an  ordinarily  safe  warehouse. 

You  are  instructed,  that  it  is  the  duty  of  a  carrier  of  goods, 
when  the  goods  Jiave  arrived  at  the  place  of  destination,  to 
unload  and  place  them  in  a  convenient  place  for  delivery,  and 
if  the  consignee  is  there  ready  to  receive  them,  to  deliver  them 
to  him ;  but  if  he  is  not  there,  the  carrier  must  store  them  in 
a  reasonably  safe  warehouse,  or  place  them  under  the  charge 
of  competent  and  careful  servants,  ready  to  be  delivered  when 
called  for  by  those  entitled  to  receive  them;  and  if  the  carrier 
fails  to  do  this,  and  the  goods  are  thereby  lost  or  injured,  the 
carrier  will  be  liable  to  the  owner  for  such  loss  or  injury: 
Cahn  vs.  JUicL  Cent  Ed.  Go,^  71  III.,  96.  Red.  on  Car.,  etc., 
§  108;  Mechanic 8  Bank  vs.  Tram.  Co.,  23  Vt,  211;  Ifew 
Albany  cfi  S.  lid.  Co.  vs.  Campbell,  12  Ind.,  55. 

If  you  believe,  from  the  evidence,  that  the  defendant 
received  the  goods  of  the  plaintiif,  to  be  transported  by  it,  as 
charged  in  the  declaration,  then  the  responsibility  of  the 
defendant  as  a  common  carrier  lasted  until  the  plaintiff's  goods 
reached  their  destination  and  were  delivered  to  the  plaintiff, 
or  his  authorized  agent,  or  were,  by  the  defendant,  stored  in 
an  ordinarily  safe  warehouse  of  its  own  or  some  one  else. 
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§  15.  Railroad  Companies  are  not  Bound  to  Deliver  to  Consignee 
Personally. — The  court  instructs  the  jury,  that  railroad  com- 
panies are  not  bound  to  deliver  goods  carried  by  tlieni  to  tlie 
consignee  personally.  When  tlie  goods  have  readied  their 
destination,  and  the  consignee  is  not  present  to  receive  them, 
then  the  carrier  may  store  them  in  a  suitable  warehouse,  and 
when  the  goods  are  thus  stored,  the  duty  and  liability  of  the 
company  as  a  common  carrier  is  terminated,  and  that  of  the 
warehouseman  begins.  Cooley  on  Torts,  642;  Chiavjo  tfe  A, 
Rd.Co.  vs.  Scoitj  42  111.,  121;  Eed.  on  Car.,  §  106. 

§  16.  Dnty  and  Liability  of  Express  Companies. — Tliat  an  ex- 
press company,  as  a  common  carrier,  is  not  only  required  to 
transport  the  ^oods  to  the  place  of  destination,  but  the  further 
duty  is  enjoined  upon  it  to  deliver  tlie  goods  to  the  consignee, 
at  his  residence  or  place  of  bus'ness,  if,  with  the  exercise  of 
reasonable  care  and  efforts  in  that  behalf,  such  residence  or 
place  of  business  can  be  found. 

The  court  further  instructs  you  that  where  goods  trans- 
ported by  an  express  company  are  by  it  tendered  to  the  con- 
signee, and  he  fails  to  receive  and  pay  for  them,  it  is  the  duty 
of  the  express  company  to  so  notify  the  consignor,  and  when 
this  is  done,  the  company  is  relieved  of  its  res})onsibility  as  a 
common  carrier,  and  holds  the  goods  as  a  warehouseman, 
subject  to  the  order  of  the  consignor,  and  not  before. 

The  court  further  instructs  you,  as  a  matter  of  law,  that  an 
express  company  can  discharge  itself  of  responsibility,  as  a 
common  carrier,  in  no  other  way  than  by  an  actual  delivery  of 
the  goods  to  the  proj>er  person,  at  his  residence  or  place  of 
business,  when,  with  reasonable  efforts,  these  can  be  found, 
except  by  proving  that  the  company  has  been  excused  from 
so  doing,  or  prevented  by  an  act  of  God,  or  the  public  enemy. 
Am.  Merchants  U.  Ex,  Co\  vs.  Wolf,  79  111.,  430.  Kcd.  Car., 
etc.,  §  61 ;  Stadhecler  vs.  Comhs,  9  Rich  (S.  C),  193. 

It  is  the  duty  of  an  express  company,  upon  receiving  a 
package  of  money  to  be  forwarded,  to  safely  carry  and  deliver 
it  to  the  consignee,  and  the  only  way  it  can  relieve  itself  from 
this  responsibility  is  by  showing  performance,  or  its  pre- 
vention by  the  act  of  God,  or  a  public  enemy.  And  in  this 
case,  if  you  believe,  from  the  evidence,  that  the  defendant,  at 
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the  time  in  question,  was  a  common  carrier,  and  as  sncli 
received  tlie  money  in  question,  to  be  carried  and  delivered  to 
the  plaintiff  at  K.,  and  that  the  defendant  delivered  said 
money  to  one  E.,  on  a  writing  purporting  to  be  an  order  of 
the  plaintiff,  and  that  said  order  was  a  forgery,  then  such 
delivery  will  not  excuse  the  defendant,  and  the  plaintiff  is 
entitled  to  recover  the  amount  of  said  money.  A7n,  M.  U. 
Mx.  Go.  vs.  Milk,  73  111.,  224. 

§  17.  Care  required  of  Warehousemen. — The  yo^^j  are  further 
instructed,  that  when  the  carrier  assumes  the  dutv  of  ware- 
houseman,  he  is  bound  to  use  ordinary  care  an(J  diligence  in  the 
preservation  of  the  property.  The  building  in  which  the 
goods  are  stored  must  be  a  reasonably  safe  one,  and  under  the 
charge  of  careful  and  competent  servants. 

And  if  you  further  believe,  from  the  evidence,  that  after  the 
goods  arrived  at  their  destination,  and  after  a  reasonable  time 
for  the  consignee  to  call  for  and  receive  the  same,  the  defend- 
ant retained  possession  of  them,  such  possession  would  be  in 
the  capacity  of  a  warehousekeeper  of  goods  for  hire,  and  as 
such  warehouseman,  the  defendant  was  bound  to  use  all 
ordinary  diligence  and  caution  in  the  care  of  the  same.  Edwd. 
on  Bail.,  §  336j  C%i<3.,  E.  L  <&  P.  JRd.  Co.  vs.  Fairclongh^  52 
111.,  106. 

That  the  ordinary  diligence  or  care  which  a  warehouseman 
is  bound  to  use,  is  that  degree  of  care  and  attention  which, 
under  the  same  circumstances,  a  man  of  ordinary  prudence 
and  discretion  would  ordinarily  use  in  reference  to  the  par- 
ticular goods,  if  they  were  his  own  property.  3fote  vs.  C.  cfe 
N.  W.  Ed.  Co.,  27  la.,  22j  Franck  vs.  D.  &  S.  C.  Ed.  Co., 
25  la.,  60. 

§  18.  Wliat  is  Ordinary  Diligence  and  Care. — That  ordinary 
diligence  is  such  diligence  as  men  of  common  prudence  usually 
exercise  about  their  own  affairs;  and  ordinary  care  is  such 
care  as  an  ordinarily  prudent  person  usually  takes  of  his  own 
goods.     C.  cfe  A.  Ed.  Co.  vs.  Scott,  42  111.,  132. 

A  common  carrier  of  goods  is  not  an  insurer  as  to  the  time 
at  which  the  goods  shall  arrive  at  their  destination  but  he  is 
bound  tj  carry  them  to  their  destination  in  a  reasonable  time. 
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after  they  are  received.     McLaren  vs.  Detroit  &  C.  12,  Co.j 
23  Wis,,  13S;  Parsons  vs.  Jlardi/,  14  Wend.,  215. 

If  delay  is  occasioned  by  an  inevitable  accident  or  an  act  of 
God,  and  loss  or  damage  results  from  such  delay  without  any 
fault  on  the  part  of  the  carrier,  such  loss  or  dr.mas^e  is  not 
chargeable  to  the  carrier.  Xash'iUe  li,  Co,  vs.  Ddvid^  6 
Heisk.  (Tenn.),  261;  E.  li.  Co,  vs.  Keeves.lO  Wall.  (U.  S.),  170; 
Eoadley  vs.  N.  T,  Co,,  115  Mass.,  304. 

If  a  carrier  is  transi^rting  property  of  a  perishable  nature 
and  a  delay  is  occasioned  by  an  inevitable  accident  or  an  act  of 
God,  he  must  nse  all  reasonable  eflforts  to  avoid  all  unneces- 
sary damage  to  the  property  either  by  forwarding  it  to  its 
destination  by  other  means  of  conveyance,  or  in  some  other 
way.  If  he  is  unable  to  forward  it  to  its  destination  by  the 
exercise  of  reasonable  efforts  in  that  behalf  in  time  to  avoid  a 
total  loss,  he  is  justified  in  selling  the  property  for  the  best 
price  it  will  bring,  exercising  reasonable  discretion  in  that 
regard;  but,  wli  jther,  in  this  case,  there  was  any  unusual  delay 
in  transporting  the  goods  in  question,  and  wlietlier  such  delay, 
if  any,  was  caused  by  inevitable  accident,  and  whether  the 
defendant  did  everything  that  could  reasonably  be  done  to 
avoid  damage  to  the  goods,  are  all  questions  of  fact  to  be 
determined  by  the  jury,  from  the  evidence  in  the  case. 
Express  Co,  vs.  Smith,  33  Ohio.  St.,  511. 

§  19.  Must  Carry  within  a  Reasonable  Time. — The  jury  are 
instrncted,  that  when  a  railroad  company  contracts  to  forward 
and  deliver  goods  at  any  particular  point  it  is  bound  to  for- 
ward and  deliver  the  goods  at  that  point  within  a  reasonable 
time,  and  it  will  not  be  released  from  its  liability  by  delivery 
to  another  connecting  road;  but  it  will  still  be  liable  for  any 
unreasonable  delay,  although  the  same  occurs  on  account  of 
the  crowded  condition  of  the  connecting  road,  or  for  any  other 
cause  attributable  to  such  road.  Penn,  Rd,  Co,  vs.  Bern,  68 
Penn.  St.,  273;  KingYs.  Macon,  etc,,  Rd,  Co.,  60  Barb.,  169; 
Toledo,  W.  dk  W.  R.  R.  Co,  vs.  LocTchart,  71  111.,  627. 

§  20.     Shipping  Perishable  Property. — If  the  jury   believe, 
from  the  evidence,  that  the  fruit  in  question  was  injured  and 
damaged  by  being  frozen  after  it  was  received  by  the  def end- 
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ant,  and  while  in  transit  to  C,  and  that  carriers  in  the  same 
line  of  business  were  at  that  time  accustomed  to  use  refriger- 
ator cars  for  the  purpose  of  protecting  fruit  from  the  elTects 
of  the  weather,  and  that  such  hijury  or  damage  could  have 
been  prevented  by  the  use  of  reasonable  and  ordinary  care  on 
the  part  of  the  defendant,  either  by  shipping  the  same  in  re- 
frigerator cars  or  by  another  means  generally  known  and  rec- 
ognized among  raih'oad  men  as  suitable  and  proper  for  the 
purpose  of  protecting  fruit  from  the  effects  of  the  weather, 
then  the  damage  was  not  produced  by  an  act  of  God,  within 
the  meaning  of  the  law,  and  the  defendant  would  be  liable 
therefor. 

You  are  instructed,  as  a  matter  of  law,  that  where  a  com- 
mon carrier  accepts  fruits  liable  to  be  affected  by  the  weather 
for  transportation  over  long  distances,  in  the  wnnter  season, 
the  character  of  his  employment,  independently  of  any  special 
contract  to  that  effect,  clearly  implies  that  he  will  ship  them 
in  such  vehicles  or  cars  as  are  reasonably  suitable  for  the  pur- 
pose, and  exercise  such  care  and  diligence  as  may  be  reason- 
ably necessary  for  their  safe  passage  to  their  destination. 
Whether,  in  this  case,  such  care  and  diligence  were  or  were 
not  used  by  the  defendant,  and  whether  any  loss  resulted 
therefrom,  are  questions  to  be  determined  by  you  in  view  of 
all  the  evidence  in  the  case.  Merc/uDit^  Dispatch  Traiia.  Co. 
vs.  Comforth,  3  Col.,  -280. 

If  you  believe,  from  the  evidence,  that  the  defendant,  by 
the  exercise  of  reasonable  diligence  in  the  loading  and  shij> 
ment  of  the  (oranges)  mentioned  in  the  bill  of  ladiuG^,  could 
have  transmitted  the  same  to  their  destination  in  a  sound  and 
undamaged  condition,  and  the  jury  further  believe,  from  the 
evidence,  that  said  (oranges),  or  any  part  thereof,  arrived  at 
their  destination  in  a  damaged  and  unsound  condition  bv  rea- 
son  of  the  want  of  reasonable  care  and  diligence  on  the  part 
of  the  defendant  and  without  any  fault  or  neglect  on  the  part 
of  the  plaintiff  then  you  should  find  the  issues  in  favor  of  the 
plaintiff. 

The  court  instructs  you  as  a  matter  of  law  that  where  goods 
are  damaged  while  in  the  hands  of  a  common  carrier  through 
the  negligence  of  the  carrier,  if  they  are  only  damaged  and  are 
not  rendered  wholly  worthless  the  owner  is  bound  to  receive 
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them  and  he  cannot  abandon  tliem  and  proceed  against  the 
carrier  as  for  total  loss,  but  in  such  case  the  owner  has  a  right 
of  action  against  the  carrier  for  the  depreciation  in  the  value 
of  the  goods  occasioned  by  such  damage  and  negligence  pro- 
vided no  fault  or  negligence  on  the  part  of  the  plaintiff  has 
contributed  to  such  loss  or  damage.  Shuw  vs.  8,  C.  II y,  Co,y 
6  Rich.,  462. 

The  court  instructs  yon  that  the  clause  embodied  in  the  bill 
of  lading  offered  in  evidence  providing  that  the  defendant 
should  not  be  liable  for  any  loss  or  injury  to  eaid  fruit,  which 
might  occur  by  reason  of  the  weather,  would  not  relieve  the 
defendant  from  any  loss  or  damage  from  its  negligence  or  want 
of  ordinary  care  in  providing  suitable  cars  for  the  transporta- 
tion of  such  fruit  Whether  the  defendant  was  guilty  of  neg- 
ligence or  want  of  ordinary  care  in  not  furnishing  suitable 
cars  for  the  transportation  of  such  fruit,  is  a  question  to  be 
determined  by  you  from  a  consideration  of  all  the  evidence  in 
the  case. 

§  21.  Receipt  Prima  Facie  Evidence  of  Goods  in  Good  Order. — 
That  the  receipt  introduced  in  evidence  is  prwia  facie  proof 
that  the  goods  therein  mentioned  were  in  good  order  at  the 
time  they  were  received  by  the  defendant,  and  so  far  as  re- 
gards that  question,  the  burden  of  proof  is  on  the  defendant 
to  show,  by  a  preponderance  of  evidence,  that  the  goods  were 
in  a  damaged  condition  at  the  time  they  were  received  by  the 
defendant,  or  else  that  the  injury  occurred  from  a  cause  for 
which  the  defendant  is  not  liable,  as  explained  in  these  in- 
structions; provided,  the  jury  believe,  from  the  evidence,  that 
the  goods  were  damaged  when  delivered  to  the  plaintiff,  as 
charged  in  the  declaration.  Montgomery^  etCj  Jid.  Co.  vs. 
Moore,  51  Ala.,  394. 

The  bill  of  lading,  introduced  in  evidence  in  this  case,  is 
prima  facie  evidence  that  the  box  of  goods  was  received  by 
the  defendants,  and  was  at  that  time  in  good  order;  and  if  the 
defendants  claim  that  it  was  not  so  in  good  order,  it  is  incum- 
bent on  them  to  show  this,  and  that  they  were  deceived  or 
defrauded  when  the  bill  of  lading  was  signed;  and  unless  you 
believe,  from  the  evidence,  that  the  defendants  were  so  deceived 
or  defrauded,  you  will  find  a  verdict  for  the  plaintiff  for  the 
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amount  of  his  loss,  as  shown  by  the  evidence;  provided  that 
you  find,  from  the  evidence,  that  the  plaiutiil  demanded  said 
goods  before  the  commencement  of  this  suit,  and  thattho 
goods  were  not  delivered  on  demand,  as  charged  in  the  plaint- 
iff's declaration;  and  further,  that  said  loss  did  not  occur  from 
{causes  excepted  in  the  receipt),  G,  W.  R,  R,  Co,  vs.  McDon- 
ald, 18  111.,  172;  Eed  on  Car,  etc.,  §  259,  247. 

You  are  instructed  that  the  bill  of  lading  in  this  case  shows, 
prhna  facie,  that  the  goods  in  question  were  in  good  order 
and  condition  when  they  were  received  by  the  railroad  com- 
pany; and  if  you  believe,  from  the  evidence,  that  tlie  goods 
were  not  in  good  order  and  condition — natural  wear  and  tear 
and  ordinary  deterioration  excepted — when  delivered  to  the 
plaintiff,  then  to  avoid  liability  ior  injury  to  the  goods,  de- 
fendants must  show,  by  a  preponderance  of  evidence,  that  the 
goods  were  not  as  described  in  the  bill  of  lading  at  the  time 
they  were  delivered,  or  that  they  were  injured  by  some  fault 
or  negligence  of  the  plaintiff,  or  by  {^ome  cause  within  tlie 
exemjption  clause  of  the  receipt), 

§  22.  Bill  of  Lading  Implies  Wliat — Contract. — Tlie  jury  are 
instructed  that  the  bill  of  lading,  offered  in  evidence,  recites 
that  the  goods  were  in  good  order  and  condition  when  received 
by  the  defendant,  and  by  said  bill  of  lading  the  defendant  con- 
tracted to  deliver  said  goods  in  like  good  order  and  condition 
at  P.;  and  if  the  jury  believe,  from  the  evidence,  that  the 
goods  were  not  delivered  in  as  good  order  and  condition  as 
when  received  by  defendant — oidinary  wear  and  tear  and  or- 
dinary deterioration  excepted — and  that  the  plaintiff  was  in- 
jured and  has  sustained  damage  thereby,  then  the  plaintiff  is 
entitled  to  recover,  unless  the  jury  believe,  from  the  evidence, 
that  the  damage  or  injury  to  such  goods  resulted  from  some 
fault  or  negligence  of  the  plaintiff,  or  from,  etc.  Bissell  vs. 
Price,  16  111.,  408;  Wallace  K,  vs.  Long,  10  111.  App.,  504; 
/.  C,  R.  R.  Go.  vs.  Golly  72  111.,  148;  ^Yarden  vs.  Greeny  6 
Watts,  424. 

§  23.  Bill  of  Lading  Not  Conclasive  of  Condition  of  the  Goods. — 
The  court  instructs  the  jury,  that  a  bill  of  lading,  whilejpW;7ia 
fade  true,  may  be  explained  by  other  evidence;  and  if  the 
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jury  believe,  from  the  evidence  in  this  onst*,  that  the  goods  in 
qnestion  were  wet  or  otherwise  injured,  or-^ir  h.id  condition, 
before  they  came  into  defendant's  hands,  and  ihatthey  were, 
externally,  in  good  condition  when  defendant  re'coivcd  them, 
and  that  the  person  receiving  tlie  goods  could  not,  .Avi tin  nit 
opening  them,  have  ascertained  their  actual  condition,  tlii-ii, 
the  fact  of  receipting  for  them  as  in  good  order  and  conditio:* 
will  not  preclude  the  defendant  from  showing  their  true  con-,  ;' 
dition  in  this  suit  Bissell  vs.  Priee^  16  111.,  408;  Carson  vs.  ' 
narris,4:G.  Gr.,  51(1;  Porter  ys.  C.  d;  JV.  W,  Rd.  Co.,  20 
la.,  73;  Ellu  vs.  Williard^  5  Selden,  529;  Meyer  vs.  Peck, 
2S  N.  Y.,  590. 

§  24.  Carrier  Does  Not  Insure  Condition  of  the  Goods. — Tlie 
court  instructs  the  jury,  that  while  common  carriers  are  in- 
surers for  the  delivery  of  tlie  goods  received  by  tliem,  they 
are  not  insurers  that  the  goods  will  reach  their  destination  in 
the  same  condition  in  which  they  were  shipped.  They  are 
not  liable  for  loss  arising  from  ordinary  wear  and  tear  or  ordi- 
nary deterioration  in  quantity  or  quality  during  the  journey, 
nor  for  loss  arising  from  the  fault  or  negligence  of  the  shipper. 

§  25.  Carriers  can  only  Restrict  their  Common  Law  Liabilities 
by  Special  Contract — The  law  is,  that  a  common  carrier  is  bound 
to  receive  and  carry  goods  offered  to  him  for  transportation, 
if  in  proper  condition  for  shipping,  subject  to  all  the  inci- 
dents of  his  business  as  a  common  carrier,  and  there  can  be  no 
presumption  that  the  shipper  intended  to  abandon  any  of  his 
legal  rights;  and  the  burden  of  proving  a  contract,  by  which 
his  common  law  liability,  as  explained  in  these  instructions, 
has  been  restricted,  is  upon  the  carrier.  WoiSterii  T,  Co,  vs. 
Xewhall,  24  111.,  466;  McCoy  vs.  The  K  dk  D.  M,  Ji.  Co., 
44  la.,  424;  JV.  Y.  C.  li.  E.  Co.  vs.  Lockwood,  17  Wall.  (U.  S.), 
357. 

§  28.  Tiegal  Duty  of  Carriers  Imposed  by  Law. — That  the  right 
conferred  u]X)n  railroad  corporations,  in  their  charters,  to  car- 
ry passengers  and  property  for  compensation,  is  coupled  with 
the  duty  that  they  shall  receive  and  carry  passengers  and 
freight  on  their  roads  as  they  may  be  offered,  under  the  liabili- 
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ties  and  responsibifitiBs  which  the  law  imposes  upon  common 
carriers,  as  e^pWhed  in  their  instructions;  and  these  liabili- 
ties cannot.be  avoided  except  by  a  8])ecial  agreement  to  that 
eflFect.  ./?;-c6  i?.  L  By.  Co.  vs.  Coal  Valley^  etc.,  Co.,  68  111., 
489;  .W'Q.Uace  vs.  Matthews,  S9  Gai.,  QIT 'y  Thayer  yb.  St.  Louis^ 
efe^  lid:  Co.,  22  Ind.,  26. 

;;.,  §  27.  Exemption  Clause  in  Receipt  Xot  Binding. — That  where 
'  goods  are  received  by  a  common  carrier,  and  a  receipt  or  a 
bill  of  lading  is  given,  containing  a  clause  exempting  the  Ciir- 
rier  from  certain  liabilities  therein  mentioned,  such  receipt  is 
not  binding  upon  the  shipper,  unless  it  appears,  by  a  prepon- 
derance of  the  evidence,  that  he  knew  of  and  assented  to  the 
exemption;  and  whether  ho  did  so  assent  is  a  question  of  fact 
for  the  jury.  Field  vs.  C.  &  R.  I.  Rd.  Co.,  71  111.,  458; 
Ked.  Car,  etc.,  §  144;  N.  J.  Steam  iT.  Co.  vs.  Merchants 
Bank,  6  How.  (U.  S.),  344;  Soger  vs.  Ry.  Co.,  31  Me.,  228; 
Vemer  vs.  Sweitzer,  32  Penn  St.,  208. 

Exemption  Clause  Binding  if  Agreed  to. — The  court  instructs 
the  jury,  that  when  a  common  carrier,  receiving  goods  for 
transportation,  gives  a  receipt  for  the  goods,  containing  pro- 
visions limiting  the  common  law  liability  of  the  carrier,  other 
than  those  arising  from  its  own  fault  or  negligence,  and  the 
shipper  accepts  the  receipt  with  a  full  knowledge  of  its  terms, 
and  intends  to  assent  to  such  restrictions,  it  becomes  his  con- 
tract as  fully  as  if  he  had  signed  it.  But  the  simple  accept- 
ance of  such  a  receipt  does  not  conclusively  bind  the  shipper; 
in  order  to  bind  him,  it  must  appear,  from  the  evidence,  that 
he  had  knowledge  or  notice  of  the  terms  of  tlie  receipt  and 
assented  to  them.  Adams  Ex.  vs.  Ilaynea  Co,,  42  111.,  89; 
Gaines  vs.  0.  T.  db  Q.  Co.,  28  Ohio  St.,  418;  Grace  vs. 
Adams,  100  Mass.,  505;  Ijcvering  vs.  U.  Tras.  Co.,  42  Mo., 
94;  Rd.  Co.  vs.  Mfg.  Co.  16  Wal.,  329. 

§  28.  Shipper  will  be  Presumed  to  Agree  to  Exemption  Clause, 
When. — The  court  instructs  the  jury,  that  when  a  shipper  de- 
livers goods  to  a  common  carrier  to  be  transported  by  the  car- 
rier, and  takes  a  receipt  for  the  goods  in  the  nature  of  a  bill 
of  lading,  specifying  in  tlie  body  of  it,  so  as  to  form  a  part  of 
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the  receipt,  tlie  terms  upon  which  they  are  to  be  carried  and 
delivered,  the  shipper  will  be  bound  by  the  terms  of  the  re- 
ceipt, unless  it  aj^i  cars,  by  the  evidence,  that  some  fraud  or 
imposition  was  practiced  upon  the  6hipi)er  to  induce  him  to 
take  such  a  receipt  Edwd.  on  Bail,  §  561;  Long  vs.  uVl  Y. 
Cent.  Ed.  Co.^  50  N.  Y.,  76;  Gra<:e  vs.  Ada?ns,  100  ila.ss.,  505. 
You  are  further  instructed,  that  the  receipt  introduced  in 
evidence  in  this  case  contains  a  stipulation  exempting  the  de- 
fendant from  all  loss  or  injury  to  the  floods  arising  from,  etc.; 
and  if  you  believe,  from  the  evidence,  that  the  plaintiff  ac- 
cepted the  receipt  without  objection,  then  he  is  bound  by  its 
terms.  The  law  presumes  that  he  read  it,  or  was  othcrwifcc 
informed  of  its  contents,  and  if  he  accepted  it  without  objec- 
tion, that  he  assented  to  the  conditions  prescribed  in  it — uiilcsfs 
you  further  believe,  from  the  evidence,  that  some  fraud  or 
concealment,  or  improper  practice,  was  used  to  induce  him  to 
take  it 

§  29.  Burden  on  the  Carrier  to  Show  Loss  within  Exemption. — 
Where  goods  are  received  by  a  common  carrier,  to  be  carried 
under  the  usual  bill  of  lading,  containing  a  clause  exenij»ting 
the  carrier  from  certain  liabilities,  other  than  those  arising 
from  his  own  fault  or  negligence,  which  are  assented  to  by 
the  shipper,  and  the  goods  are  lost  or  injured,  it  is  incumbent 
upon  the  carrier  to  show  that  the  loss  resulted  from  one  of 
the  causes  excepted  in  the  recei])t,  as  ex])lained  in  these  in- 
structions, or  from  an  act  of  God,  or  the  [)ublic  enemies. 
Western  T.  Co.  vs.  JSTewhall,  24:  111.,  466:  Mitchell  vs.  The 
U.S.  Ex.  Co.,  46  la.,  214;  U.  S.  Ex.  Co.  vs.  Graham,  26  Ohio 
St,  595;  Ked.  Car.,  etc,  §  267;  Shaw  vs.  Gardner,  12  Gray, 
488. 

§  30.  Liability  not  Limited  by  Notice. — The  jury  are  in- 
structed, that  a  common  carrier  cannot  discharge  itself  from 
the  duty  to  safely  cany  and  deliver  goods  intrusted  to  it  for 
ti-ansportation,  by  notice,  public  or  private,  of  the  terms  on 
which  it  receives  or  carries  goods  or  property;  to  make  such 
notice  effectual,  the  shipper  must  assent  to  its  terms.  Edwd. 
on  Bailments,  §  560;  iT.  J.  Steam  Man.  Co.  vs.  Merchants 
BanJc,  6  How.  (U.  S.),  344;  McMillan  vs.  Michigan,  etc.,  lid. 
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Co.,  16  Mich.,  79;  Blossom  vs.  Dodd,  43  N.  T.  264;  Yenier 
vs.  Sweitzer,  32  Pcnn.  St.,  208. 

The  court  instructs  you,  that  the  common  law  liability  of 
a  common  currier,  as  explained  in  these  instructions,  cannot  be 
restricted  by  notice,  even  when  such  notice  is  brought  home 
to  the  knowledge  of  the  shipper.  In  order  to  give  a  notice 
this  effect,  it  must  appear,  by  a  preponderance  of  the  evidence, 
that  the  shipper  expressly  assented  to  the  terms  of  the  notice, 
and  whether  he  did  so  assent,  is  a  question  of  fact  for  tht 
jury. 

§  31.  Must  Exercise  Reasonable  Care  to  Prevent  Loss  within 
Exemption. — Although  the  jury  may  believe,  from  the  evi- 
dence, that  the  goods  in  question  were  destroyed  {hyjire\  stilU 
it*  the  jury  further  believe,  from  the  evidence,  that  by  the 
exercise  of  ordinary  prudence  on  the  part  of  the  defendant,  or 
its  servants,  such  destruction  might  have  been  prevented,  then 
the  defendant  is  liable  in  this  suit.  Penn.  lid.  Co.  vs.  JFries^ 
87  Penn.  St.,  234. 

§  32.  Shipper  Bound  by  Receipt,  When. — The  court  instructs 
the  jury,  that  if  a  shipper  take  a  receipt  for  Iiis  goods  from 
a  common  carrier,  which  contains  conditions  limiting  the  lia- 
bility of  the  carrier,  with  a  full  understanding  of  such  condi- 
tions, and  intending  to  assent  to  them,  it  becomes  his  conti-act 
as  full  as  if  he  had  signed  it,  and  he  will  be  bound  by  the  con- 
ditions; but  if  a  shipper  accept  such  a  receipt,  because  he  has 
no  alternative  but  to  receive  it,  and  not  intending  to  assent  to 
the  conditions  limiting  the  liability  of  the  carrier,  then  he 
will  not  be  bound  by  such  conditions.  Tlie  Anchor  Line  vs. 
DaUr,  68  111.,  369. 

§  33.     Shipper  not  Bound  by  Notice  Printed  on  Receipt. — The 

court  instructs  the  jury,  that  the  printed  notice  upon  the  (Jaci 
of  the)  receipt,  of  the  terms  and  conditions  upon  which  the 
defendant  received  and  carried  the  goods  in  question,  is  not 
binding  upon  the  plaintiff,  unless  the  jury  find,  from  the  evi- 
dence, that  his  attention  was  particularly  called  to  that  notice 
when  he  took  the  receipt,  and  that  he  expressly  assented  to 
the  terms  and  conditions  therein  contained.     The  fact  alone 
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tliat  the  plaintiff  accepted  the  receipt  is  do  evidence  that  he 
assented  to  the  terms  of  said  notice.  E,  cfe  IF.  Tr.  Co,  vs. 
Dati^r,  91  IlL,  195. 

§  34.  Can  Not  RoFtrict  Liability  Arising  ftrom  its  Ovm  Negli- 
gence.— Tlie  law,  on  grounds  of  public  policy,  will  not  permit 
a  common  carrier  of  passengers  or  freight,  to  contract  against 
liability  for  its  own  actual  negligence,  or  that  of  its  servants 
and  employes.  U,  M.  S,  Co.  vs.  /;u/.,  eic,^  lid.  Co,,  1  Disney 
(Ohio),  480;  Erie,  etc,  lid  Co.  vs.  Wilcox,  84  111.,  239;  Ind, 
etc.,  Rd.  Co.  vs.  Allen,  31  Ind.,  394;  Perm.  lid.  Co.  vs.  Mc- 
Clmkey,  23  Penn.  St.,  52();  School  Dis.,  etc.,  vs.  Boston,  etc., 
Rd.  Co,,  102  Mass.  552. 

The  court  instructs  the  jury,  that  although  they  may  believe, 
from  the  evidence,  that  there  was  a  S])ecial  contract  between 
the  plaintiff  and  the  defendant,  that  defendant  should  not  be 
liable  for  any  loss  or  injury  to  said  goods,  which  might  occur 
by  reason  of  *  *  *  still,  such  a  contract  would  not  relieve 
tlie  defendant  from  loss  resulting  from  negligence,  or  the  want 
of  ordinary  care  and  prudence  on  the  part  of  the  defendant, 
or  its  servants. 

And  in  this  case,  if  you  believe,  from  the  evidence,  that  tlie 
defendant  was  guilty  of  negligence,  or  any  want  of  ordinary 
euro  and  caution,  and  that  the  loss  complained  of  resulted 
therefrom,  without  any  fault  upon  the  part  of  the  plaintiff, 
then  he  has  a  right  to  recover  in  this  case.  Rl.  C.  Rd  Co. 
vs.  Smyser  et  al.,  38  111.,  354;  L.  <&  C.  Rd  Co.vs.  Brownlee, 
14  Bush,  590. 

You  are  instructed,  that  by  the  terms  of  the  receipt  intro- 
duced in  evidence  in  this  case  the  defendant  is  not  liable  for 
any  loss  or  damage  to  the  goods  in  question,  arising  from  or 
caused  (by  iire)  while  in  the  possession  of  defen  lants  as  com- 
mon carriers,  unless  such  (Jire),  or  loss  or  damage  was  occa- 
sioned by  some  want  of  ordinary  prudence  or  reasonable  care 
on  the  part  of  the  defendant;  and  although  you  may  believe, 
from  the  evidence,  that  said  goods  were  destroyed  {})tj  fire) 
while  in  the  possession  of  the  defendants,  still  the  defendant 
is  not  liable  therefor,  unless  you  further  believe,  from  the  evi- 
dence, that  the  said  defendant,  or  its  servants,  by  the  exercise 
of  ordinary  diligence  or  reasonable  care,  might  have  avoided 
Biich  loss. 
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You  are  instructed  that  a  common  carrier  is  liable  for  tlie 
full  value  of  goods,  if  they  are  lost  through  his  negligence, 
notwithstanding  the  bill  of  lading  provides  that  the  carrier 
shall  not  be  liable  beyond  an  amount  therein  named,  provided 
it  is  understood  by  the  parties  when  the  bill  of  lading  is  given, 
that  the  sum  so  agreed  upon  is  less  than  the  value  of  the  goods. 
Whether,  in  this  case,  the  goods  in  question  were  lost  through 
the  negli;?ence  of  the  defendant,  and  whether  the  goods  were 
worth  more  than  the  price  mentioned  in  the  bill  of  lading,  and 
whether  this  fact  was  known  to  the  defendant  when  the  bill 
of  lading  was  given,  are  all  questions  of  fact  to  be  determined 
by  you  from  the  evidence  in  the  case.  TJ.  S.  Ex.  Co.  vs. 
Backman^  28  Ohio  St.,  14:4. 

§  35.  Burden  of  Proof. — If  goods  are  lost  or  damaged  while 
in  the  custody  of  a  common  carrier,  the  presumption  of  law  is 
that  such  loss  or  damage  was  occasioned  by  its  default  or  neg- 
ligence, and  the  burden  of  proof  is  on  the  carrier  to  show  tliat 
it  arose  from  causes  for  which  the  carrier  was  not  respon- 
sible. Nehon  vs.  Wood/ruff^  1  Black.,  156;  Idndsey  vs.  Chica- 
go, M.  <&  St.  F.  R,  Co.,  33  N.  W.  Kep.,  7. 


CHAPTER  XL 


CARRIERS  OF  LIVE  STOCK. 


Sec.    1.  Duties  and  liabilities. 

2.  Care  required  of. 

3.  Injuries  without  carrier *8  fault* 

4.  Hogs — ^Care  required  of  carrier. 

5.  Degrree  of  care  to  avoid  delay. 

6.  Suit  by  carrier  for  freight  charges. 

7.  Carrier's  lien. 

§  1.  Duties  and  Liabilities  of. — It  is  tho  duty  of  a  railroad 
company  wiiicli  undertakes  to  carry  live  stock  for  hire,  to  ex- 
ercise all  reasonable  care,  skill  and  judgment  to  provide  cars 
of  sufficient  strength  to  prevent  the  animals  from  breaking 
through  the  same;  and  it  will  be  responsible  for  a  loss  if 
it  occurs  through  its  failure  to  exercise  such  care,  skill  and 
judgment,  although  the  animals  be  unruly  and  vicious.  Synith 
V.  li^ew  Ilaven^  etc.^  lid,  Co.y  12  Allen,  531;  Great  IF.  Rd.  Go. 
V.  HawJciiis^  18  Mich.,  427;  McDaniel  v.  G,  i&  JV.  W.  Ed. 
Go.,  24  la.,  412;  Peters  v.  iT.  O.  cfe  G.  R.R.,  16  La.  Ann., 
222;  a,  etc.,  R.  R.  Co.  v.  Pratt,  89  U.  S.,  123. 

§  2.  What  Care  Required  of  Carriers  of  Live  Stock. — Tlie 
jury  are  instructed,  that  the  carrier  of  live  stock  must  exer- 
cise all  reasonable  care,  skill  and  judgment  to  provide  safe  and 
properly  constructed  cars,  in  which  to  carry  the  stock — to 
provide  stations  or  stopping  places  along  the  road,  where 
cattle  may  be  fed;  and  if  it  fails  to  exercise  such  care,  skill  and 
judgment,  and  loss  or  damage  results  therefrom,  the  carrier 
will  be  liable  to  the  owner  for  the  damage  thus  sustained,  if 
he  is  himself  free  from  fault  or  negligence  contributing  to 
such  injury. 

A  common  carrier  for  hire  is  bound  to  exercise  all  the  care 
and  diligence  which  prudent  and  cautious  men,  in  tlie  same 
business,  usually  employ,  for  the  safety  and  preservation  of  the 
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property  confided  to  its  care;  and,  in  this  case,  if  you  believe, 
from  the  evidence,  that  the  defendant  did  not  use  all  such  rea- 
sonable care  and  prudence  to  provide  a  safe  and  suitable  car 
for  plaintiff's  stock,  or  in  the  running  and  manag  nicnt  of  the 
train  in  question,  and  that,  by  reason  of  such  want  of  care 
and  diligence,  plaintiff's  stock  was  injured,  as  charged  in  the 
declaration,  then  the  defendant  is  liable  for  the  resulting 
damage  to  the  amount  proved  by  the  evidence.  Hhodea  vs. 
Louisville^  eto.^  Md,  Co,^  9  Bush,  688. 

If  a  common  carrier  receives  live  stock  to  be  transported 
from  one  point  to  another,  then  he  is  bound  to  carry  it  safely 
to  the  point  of  destination,  and  there  have  it  ready  to  deliver 
to  the  consignee  and  nothing  will  excuse  such  readiness  to 
deliver  except  what  are  known  as  acts  of  God  or  the  public 
enemy,  or  such  accidents  as  arise  from  the  conduct,  vicious 
temper  or  propensities  of  the  animals  themselves.  Maynard 
vs.  S,^  etc,,  lid.  Co.,  71  K  Y.  180;  Banlerg  vs.  J.  O.  lid.  Co., 
9  S.  C,  61;  McCoy  vs.  B.  <&  D.  M.  Ed.  Co.,  44  la.,  424;  5. 
cfe  Ala.  lid.  Co.vQ.  Henlien,  52  Ala.,  106;  Angell  Car.,  §  214. 

§  3.  Injuries  without  Carrier's  Fault. — If  the  jury  believe, 
from  the  evidence,  that  the  defendant  furnished  a  suitable  car 
in  which  to  ship  the  stock  in  question,  and  used  all  due  care 
in  managing  and  transporting  the  same,  and  that  the  injury 
complained  of  was  caused  by  the  peculiar  character  of  the 
animals  themselves,  such  as  bad  temper,  unusual  restiveness 
or  viciousness,  then  the  defendant  is  not  liable  in  tliis  case. 
Smith  vs.  iT.  JS.,  etc.,  lid.  Co.,  12  Allen,  531;  Evans  vs. 
Fltchhurg,  etc.,  Rd.  Co.,  Ill  Mass.,  142. 

You  are  instructed,  that  although  they  may  believe,  from 
the  evidence,  that  the  car  in  which  plaintiff's  stock  was  shipped 
was  defective,  in  not  having,  etc.,  still,  if  you  further  believe, 
from  the  evidence,  that  such  defect  in  no  manner  contributed 
to  the  injury  complained  of,  then  the  defendant  should  not  bo 
lield  liable  in  this  case  by  reason  of  such  defect  in  said  car. 

If  you  believe,  from  the  evidence,  that  the  car  in  wliich  the 
stock  was  shipped  was  then  in  a  eafe  and  suitable  condition 
and  was  managed  in  a  careful  and  prudent  manner,  and  that 
the  injuries  complained  of  were  not  caused  by  the  carelessness 
or  bad  management  of  those  having  charge  of  the  train,  then 
you  should  lind  tlie  defendant  not  guilty. 
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§  4.  Care  R^^niredof  Carriers  of  Ho;!;?. — That  when  hogs  are 
ship]  ed  in  railroad  cars  at  a  season  of  tlic  year  when,  for  their 
proper  care  and  treatment,  it  is  necessury  to  apply  water  to 
prevent  them  from  being  suffocated  or  overheated,  then  it  is 
the  duty  of  the  railroad  company  to  have  proper  stations  and 
appliances  for  furnishing  such  water,  and  to  so  run  and  manage 
its  trains  as  to  afford  reasonable  opportunities  to  the  persons 
in  charge  of  the  stock  to  apply  such  water,  and  if  it  does  not 
exercise  such  care,  skill  and  judgiuent,  and  loss  or  damage  to 
the  stock  results  therefrom,  the  carrier  will  bo  liable  to  the 
owner  for  the  damage  thus  sustained;  provided,  he  is  himself 
free  from  fault  or  negligence  contributing  to  such  injury. 
Edwd.  on  Bail.,  §  6S2;  Toledo,  etc.,  lid.  Co.  vs.  Thompson , 
71  111.,  434. 

§  5.  Degree  of  Care  Required  to  Avoid  Delay. — The  jury  are 
instructed,  that  the  carrier  of  live  stock  for  pay  must  exercise 
reasonable  diligence 'in  the  business,  and  complete  the  journey 
within  a  reasonable  time,  and  if  he  does  not  do  so,  and  the 
stock  is  injured  by  the  delay,  the  carrier  will  be  liable  to  the 
owner  for  all  damage  caused  by  such  delay.  Edwd.  on  Bail., 
§  6S0;  Ttecier  vs.  Pacific  Rd,  Co.,  50  Mo.,  3S5;  Slssoii  vs. 
Cleveland,  14  Mich.,  489. 

If  you  believe,  from  the  evidence,  that  some  time,  on  or 
about,  etc.,  the  plaintiff  shipped  on  board  the  defendant's  cars 
the  {livestock)  to  be  transported  from  O.  to  C,  and  that  there 
wa.s  no  special  contract  between  the  parties  in  relation  to  the 
time  of  starting  the  train  or  of  its  arrival  at  C,  then  it  was  the 
duty  of  the  defendant  to  start  the  train  and  to  make  the  jour- 
ney within  a  reasonable  time  after  so  receiving  the  stock;  and 
if  you  further  believe,  from  the  evidence,  that  the  cars  con- 
taining: said  stock  did  not  arrive  at  C.  within  a  reasonable  time 
after  the  stock  was  placed  on  the  cars,  and  that,  by  reason  of 
such  delay,  the  animals  were  unnecessarily  reduced  in  weight, 
or  otherwise  depreciated  in  value,  and  the  plaintiff  thereby 
damaged,  then  the  defendant  is  liable  for  such  damage  in  this 
suit 

§  6.  Snit  by  Carrier  for  Freight  and  Charges. — If  the  jury 
believe,  from   the  evidence,  that  at  the   time   in   question 
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the  plaintiff  was  a  common  carrier,  and  in  the  ordinary  course 
of  business  received  the  goods  in  question,  in  the  proper  lino 
of  transit,  and  paid  freight  and  charges  tliereon  to  preceding 
carriers  or  warehousemen,  then  the  plaintiff  is  entitled  to 
reasonable  charges  for  the  transportation  of  said  goods,  besides 
the  amount  so  paid  to  others,  although  the  jury  may  believe, 
from  the  evidence,  that  said  goods  were  damaged  before  they 
reached  the  plaintiff,  while  in  the  hands  of  some  ]n*ior  carrier; 
provided  the  jury  further  believe,  from  the  evidence,  that  said 
goods  were  not  injured  after  coming  to  the  hands  of  plaintiff. 
Bissell  vs.  P7n€e,  16  LI.,  408;  C.  &  If.  W,  Bd.  Co.  vs.  N.  W. 
U.  P.  Co.,  38  la.,  377;  Red.  Car.,  §  282. 

§  7.  Carrier's  Lien. — The  jury  are  instructed,  that  a  com- 
mon carrier  has  no  lien  upon,  or  right  to  detain,  goods  or  mer- 
chandise shipped  from  one  place,  or  at  one  time,  for  charges  on 
other  goods  shipped  at  another  place,  or  another  time,  unless 
there  is  some  contract  to  that  effect  expressed  or  implied 
between  the  parties  (except  on  proof  of  general  usage,  etc.). 
Edvvd.  on  Bail.,  §  645;  Eed.  Car.,  §  279. 

^If  yon  believe,  from  the  evidence,  that  the  plaintiff,  before 
the  commencement  of  this  suit  by  himself  or  his  aorent, 
demanded  the  property  in  question  of  the  defendant,  and  that 
the  defendant  then  refused  to  deliver  the  property,  but  did  not 
claim,  at  the  time  of  refusal  to  retain  it  for  the  charges  there- 
on, then  he  is  now  estopped  from  setting  up  that  claim  as  a 
reason  for  not  delivering  the  property  on  demand. 

[b>e  Beplevin  and  Trover.] 


CHAPTER  XIL 

CAKKIEKS  OF  PASSENGERS  AND  BAGQAQR 


\See  Negligence — Bailroad.] 

Bsc.    1.  Common  carrier  defined. 

2.  Injury,  pi'ima  facie  evidence  of  negrligfence. 

8.  Decree  of  c<ire  required  of  carrier  of  passengers. 

4.  Decree  of  care  required  of  the  passenf^er. 

5.  Jumping  from  tbe  cars,  not  negligence,  when. 

6.  Jumping  from  the  cars,  negliirence,  when. 

7.  Carrier  not  an  insurer  against  accidents,  when. 

8.  Pcissenger  takes  all  tbe  risks  necessarily  incident  to  the  mode  of 

travel. 

9.  Liability  for  bnggage. 

10.  Trunkcontainingarticlesof  special  value,  carrier  should  be  noti- 

fied. 

11.  Baggage,  carrier's  liability  terminates,  when. 

§  1.  Common  Carrier  Defined. — If  the  jury  believe,  from  the 
evidence,  that  the  defendant  corporation  was  enpjaged  in  tlie 
business  of  transporting  passengers  and  freight,  for  hire,  upon 
a, railroad  operated  by  said  company,  then  the  law  denomi- 
nates the  defendant  a  common  carrier. 

§  2.  Injury  Prima  Facie  Evidence  of  Negligence. — If  the  jury 
believe,  from  the  evidence,  that  the  plaintiff  received  an  injury 
while  riding  on  the  cars  of  the  defendant,  by  reason  of  a  col- 
lision of  said  cars  with  other  cars,  and  while  ho  wjis  himself 
using  all  reasonable  care  and  caution  to  avoid  injury,  as  charged 
in  the  declaration,  then  these  facts  will  make  2l  prima  fcude 
case  of  negligence  against  the  defendant;  and  the  burden  of 
proof  will  be  on  the  defendant  to  show  that  it,  by  its  agents 
and  servants,  did  use  all  reasonably  practicable  care  and  pre- 
caution to  prevent  such  injury.  Shear.  &  Eed.  on  Neg., 
§  268;  Edwd.  on  Bail,  §  711;  Cooley  on  Torts,  6G3. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  was  a 
passenger  on  board  the  cars  of  the  defendant,  in  the  month  of 
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last,  and  that  those  cars  came  in  collision  with  another 


train  of  cars,  by  and  through  the  negligence  of  the  defendant's 
agents  or  servants,  as  charged  in  the  declaration,  and  that  by 
reason  of  snch  negligence  the  plaintiff  was  injured  and  sustained 
damage,  and  also  that  he  was  liimself  using  all  reasonable  care 
and  caution  to  avoid  such  injury,  then  you  should  find  a  vei- 
dict  for  the  plaintiflF,  and  assess  his  damages.  (7.,  B.  c6  Q,  Ji. 
B,  vs.  George,  19  LI,  510. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  was  a 
passenger  on  board  the  defendant's  cars,  and  was  injured  by 
means, of  an  accident  occurring  on  the  railroad  of  the  defend- 
ant, while  the  plaintiff  was  exercising  all  reasonable  care  and 
caution  to  avoid  the  injury,  as  charged  in  the  declaration,  then 
the  burden  of  showing  that  such  accident  was  not  the  result  of 
the  negligence  or  lack  of  skill  of  the  defendant,  or  its  agents, 
is  cast  upon  the  defendant.  Sullivan  vs.  Philadelphia^  etc., 
Jid.  Co,,  30  Penn.  St.,  234;  Meier  vs.  Penn.  Ed.  Co.,  64 
Penn.  St.,  225;  Boyce  vs.  Cal.  Stage  Co.,  26  Cal.,  460. 

If  yon  believe,  from  the  evidence,  that  the  plaintiff  was 
injured  by  the  overturning  of  the  car  in  which  he  was  a  pas- 
senger (or  by  a  collision  of  the  cars,  etc.),  and  was  thereby 
injured,  without  any  fault  upon  his  part,  he  thereby  makes 
out  di  prima  facie  Q?L^^  of  negligence  against  the  company,  and 
places  upon  it  the  burden  of  proving,  by  a  preponderance  of 
evidence,  that  the  accident  resulted  from  a  cause  which  could 
not  have  been  foreseen  or  prevented  by  the  exercise  of  all 
reasonable  care,  vigilance  and  foresight  on  behalf  of  the  com- 
pany. P,  C  c6  H.  L.  R.  jB.  Co.  vs.  Thompson,  56  111.,  138; 
Lemon  vs.   Chamslor,  68  Mo.,  340;  Ked.  on  Car.,  etc.,  §  53L 

The  court  instructs  you  that  where  a  railway  car  is  thrown 
from  the  track,  and  the  passenger  for  hire  is  thereby  injured, 
the  presumption  is  that  the  accident  resulted  either  from  the 
fact  that  the  track  was  out  of  order,  or  the  train  badly  managed, 
or  both  combined,  and  the  onus  is  on  the  company  to  show, 
by  a  preponderance  of  the  evidence,  that  it  was  not  negli- 
gent in  any  of  these  respects.  P.  P,  cfe  J.  P.  P.  Co.  vs. 
Peynolds,  88  111.,  418;  Fairchild'yQ.  Cal.  Stage  Co.,  13  Cal., 
599. 

If  you  believe,  from  the  evidence,  that  at  the  time  in  ques- 
tion the  plaintiff  was  a  passenger  on  board  of  defendant's  cars 
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and  that  he  received  an  injnry,  as  allep:ed  in  the  declaration, 
and  that  he  was  himself,  at  the  time,  exercising  all  reasonable 
care  and  caution  to  avoid  the  injury;  and  if  you  further  be- 
lieve, from  the  evidence,  that  the  accident  and  injury  com- 
plained of  happened  by  reason  of  the  negligent  and  unskillful 
construction  of  the  track  of  defendant's  railroad,  or  from  the 
want  of  reasonable  care  and  attention  in  keeping  the  track  in 
repair,  or  in  the  management  or  control  of  the  train  on  which 
the  plaintiff  was  a  passenger,  then  you  should  find  a  verdict 
for  the  plaintiff. 

§  3.  Degree  of  Care  required  of  the  Carrier  of  P«5«eiigers. — Tlie 
court  instructs  the  jury,  that  common  carriers  of  persons  are 
required  to  do  all  that  human  care,  vigilance  and  foresight 
can  reasonably  do,  in  view  of  the  character  and  mode  of  con- 
veyance adopted,  to  prevent  accidents  to  passengers. 

"  1.  The  conrt  instrncts  the  jury,  that  if  they  believe,  from 
all  the  evidence  in  this  case,  that  on  or  about  the  16th  day  of 
February,  18S0,  the  defendant  was  controlling  and  operating 
a  train  of  cars  on  a  railroad  in  this  county,  and  that  the  defend- 
ant received  the  plaintiff  on  its  cars  as  a  passenger,  for  hire, 
then  the  court  instructs  the  jury  that  the  defendant  was  bound 
to  make  up  its  train,  couple  its  cars,  and  manage  and  control 
its  cars  and  engines  in  such  a  careful,  skillful  and  prudent 
manner  as  to  carry  the  plaintiff  with  reasonable  safety  as  such 
passenger.     H.  cfe  St. «/.  li.  Ji.  Co.  vs.  Martin^  111   111.,  219. 

Tlie  utmost  degree  of  care  which  the  human  mind  is  capable 
of  inventing  is  not  required,  but  the  highest  degree  of  care 
and  diligence  which  is  reasonably  practicable,  under  the  cir- 
cumstances of  the  case,  is  required.  Tuller  vs.  Talbot^  23  111., 
357;  Shear.  &  Eed.  on  Keg.,  §  266;  Edwd.  on  Bail.,  §  710; 
Cooley  on  Torts,  §  644;  Edioard.8  vs.  Lord^  49  Me.,  279; 
Sales  vs.  W.  Stage  Co,^  4  la.,  547;  Fairchild  vs.  Cal,  Stage 
Co.,  13  Cal.,  599;  Eed.  Car.,  §  340;  Taylor  vs.  Day,  16  Vt., 
566. 

Carriers  of  passengers  by  railroad  are  bound  to  use  all  rea- 
sonably practicable  precautions,  as  far  as  human  foresight  will 
go,  for  the  safety  of  their  passengers;  and  they  are  answer- 
able to  injured  passengers  for  slight  neglect  of  themselves  or 
agents,  in  respect  to  the  condition  of  the  ti-ack,  and  conducl^ 
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and  management  of  their  trains,  if  injnry  ensues  thcj-efrom, 
and  the  passengers  themselves  are  without  fault.  G.  c&  C.  TJ. 
Bd.  Co.  vs.  Tarwood^  17  III,  509;  Fuller  vs.  N.  Rd,  Co.^  21 
Conn.,  557. 

You  are  instructed,  that  the  law  imposes  upon  common  car- 
riers of  passengers  the  duty  of  providing  for  their  safe  con- 
veyance, as  far  as  human  care  and  foresight  can  reasonably 
secure  that  result;  and  the  passenger  takes  no  risks,  except 
such  as  are  necessarily  incident  to  the  particular  mode  of  con- 
veyance or  travel,  while  the  carrier  is  using  the  utmost  care 
and  diligence  that  is  reasonably  practicable.  Holley  vs.  B,  G. 
Co.,  8  Gray,  131. 

The  court  instructs  you,  as  a  matter  of  law,  that  if  there  is 
the  least  failure  by  a  common  carrier  of  passengers  to  exer- 
cise all  the  care  and  diligence  that  is  reasonably  practicable,  in 
keeping  its  vehicles  and  appliances  in  safe  condition,  then  the 
duty  of  the  carrier  is  not  fulfilled,  and  it  is  answerable  for  any 
injury  or  damage  of  which  such  neglect  is  the  proximate 
cause;  provided,  the  person  injured  is  himself  using  reason- 
able care  and  caution  to  avoid  such  injury.  Briggs  vs.  Tay- 
lor, 28  Vt,  180. 

You  are  instructed,  that  it  is  the  duty  of  a  railway  company 
employed  in  transporting  jiassengers,  to  do  all  that  human 
care,  vigilance  and  foresight  can  reasonably  do,  consistent  with 
the  mode  of  conveyance  and  the  practical  operation  of  the 
road,  in  providing  safe  coaches,  machinery,  tracks  and  roadway, 
for  the  safety  of  the  passengers,  and  to  keep  the  same  in  good 
repair;  and  if,  from  the  evidence  in  this  case,  you  believe  that 
the  plaintiff,  while  a  passenger  on  the  cars  of  defendant,  re- 
ceived an  injury  resulting  froiii  the  negligence  of  the  defend- 
ant, or  its  servants,  in  either  of  the  above  particulars,  you  will 
lind  for  the  plaintiff;  provided,  you  further  believe,  from  the 
evidence,  that  the  plaintiff's  own  negligence  did  not  contribute 
to  such  injury. 

The  court  instructs  you,  that  the  omission  of  any  reasonably 
practicable  precaution  which  would  tend  to  insure  the  safety 
of  the  passenger,  or  lessen  the  danger  to  him,  constitutes  such 
a  neglect  in  the  carriers  of  passengers  as  will  make  them 
answerable  in  damages  to  a  passenger  injured  by  reason  of  such 
neglect,  if  the  passenger  is  himself  free  from  fault. 
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§  4.  Degree  of  Care  Reqnired  of  the  PaKHen^er. — The  court 
insti'ucts  tlie  jury,  that  a  passenger  on  a  puWic  conveyance,  in 
charge  of  a  common  carrier,  is  only  required  to  exercise  such 
care  and  foresight  as  is  usual,  under  similar  circumst;inces,  with 
careful  persons  possessing  ordinary  intelh'geuce, 

§  5.     JniDpini^  fW>m  the   Can  Not  Negligence,   \llieii. — The 

court  instructs  the  jury,  that  the  fact,  if  proved,  that  the 
plaintiff  jumped  from  the  cars  to  the  ground,  while  said  cars 
were  in  motion,  and  thus  sustained  tlie  injury  complained  of, 
will  not  alone  deprive  him  of  his  right  to  a  recovery  against 
defendant,  if  the  jury  further  believe,  from  the  evidence,  that 
an  accident  had  occurred  to  the  train,  which  resulted  from 
any  want  of  reasonable  care  and  caution  on  the  part  of  tlie  de- 
fendant, and  that  the  plaintiff  had  reasonable  ground  to  be- 
lieve, and  did  believe,  that  his  life  or  limb  was  in  danger,  and 
that  it  was  necessary  to  leap  from  the  cars  in  order  to  avoid 
the  danger  which  threatened  him.  The  question  is  not  so 
much  whether  there  was,  in  point  of  fact,  any  danger  in 
remaining  on  the  cars,  as  whether  the  plaintiff  reasonably  ap- 
prehended danger,  and  so  leaped  from  the  cars  to  esca|>e  it. 
Ewd,  on  Bail.,  §  719;  Shearm.  &  Red.  on  Neg.,  §  2S2;  Buell 
vs.  iT.  Y.  Cent  li.  R.  Co,,  31  ^,  Y.,  314;  Galejia  c6  (7.  Ed. 
Co.  vs.  Yariaoody  17  111.,  509;  Red.  Car.,  §  382;  S.  W,  lid.  Co. 
vs.  Panlk,  24  Ga.,  356;  JngalU  vs.  Bilh^  9  Met,  1;  By.  Co. 
vs.  Aapell,  23  Penn  St.,  147. 

Although  yon  may  believe,  from  the  evidence,  that  the 
plaintiff  leaped  from  the  cars  while  they  were  in  motion  at 
the  time  of  the  allt  ged  injury,  and  thereby  caused  the  injury 
complained  of,  and  that  if  he  had  remained  on  the  car  he 
wouM  not  have  been  injured,  still  this  would  not  relieve  the 
company  from  liability,  provided  you  further  believe,  from  the 
evidence,  that  the  plaintiff  had  reasonable  grounds  to  believe, 
and  did  believe,  that  his  life  or  limb  was  in  danger,  and  that 
it  was  necessary  to  leap  from  the  cars  in  order  to  avoid  the 
danger,  and  further,  that  this  apparent  danger  was  brought 
about  by  any  negligence  or  want  of  reasonable  care  and  fore- 
sight on  the  part  of  the  defendant 

§  6.  Jumping  fipom  the  Cars  Negligence,  When. — If  the  jury 
believe,  from  the  evidence,  that  the  plaintiff  leaped  from  the 
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cars,  at  the  time  of  the  injury,  under  circumstances  that  would 
not  have  justilied  such  an  act  on  the  part  of  an  ordinarily 
careful  and  prudent  man,  and  that  the  injury  was  caused  by 
such  jumping,  and  that  if  he  had  remained  on  the  car  no 
injury  would  have  happened,  then  the  plaintiff  cannot  recover 
in  this  suit.  Red.  Car.,  §  83:  Lucas  vs.  Taunton^  etc.^  Hd. 
Co,y  6  Gray,  64;  Damont  vs.  N.  O,  etc.,  Bd.  Co.^  9  La.  Ann., 
441. 

§  7.  Carrier  not  an  Insurer  against  Accidents. — That  while 
the  defendant  was  bound  to  do  all  that  human  care,  vigilance 
and  foresight  could  reasonably  do,  consistent  with  the  practical 
operation  of  the  road,  in  order  to  prevent  injuries  to  it5  pas- 
sengers, still  the  company  do  not  insure  the  absolute  safety  of 
its  passengers;  and,  in  this  case,  if  the  jury  believe  from  the 
evidence  that  the  injury  complained  of  was  occasioned  by  an 
internal  or  hidden  defect  in  the  «  *  *  which  a 
thorough  and  careful  examination  would  not  disclose,  and 
which  could  not  be  guarded  against  by  the  exercise  of  a  sound 
judgment  and  the  most  vigilant  oversight  and'  care,  then  the 
defendant  is  not  liable  for  the  injury  so  occasioned.  jP.,  C.  <& 
E.  Z.  B.  li.  Co.  vs.  Tlu>mp8on,  56  111.,  13S;  Ecd.  Car.,  §  340 ; 
Ingalls  vs.  Biels^  9  Met.  1;  Ladd  vs.  New  B.  Bd.  Co.y  119 
Mass.,  412;  Taylor  vs.  G.  T.  B.  D.  Co.,  48  N.  H.,  304; 
McPadden  vs.  K  C.  Bd.  Co.,  44  N.  Y.,  278 ;  Slierlock  vs. 
Allhig,  44  Ind.,  184;  Grand  B.  cj&  Bid.  Bd.  Co.  vs.  Boyd,  65 
Ind.,  526. 

If  you  believe,  from  the  evidence,  that  the  injury  to  the 
plaintiff  in  this  suit  happened  to  him  by  mere  accident,  with- 
out any  fault  on  the  part  of  the  defendant,  or  itfi  employes, 
then  the  plaintiff  cannot  recover  in  this  action. 

If  you  believe,  from  the  evidence,  that  the  defendant  exer- 
cised all  reasonably  practicable  care,  diligence  and  skill,  in  the 
construction,  preservation  and  repairs  of  its  track,  and  in  man- 
aging and  operating  its  road,  at  the  time  of  the  accident,  and 
that  the  accident  could  not  have  been  ])revented  by  the  use  of 
the  utmost  practicable  care,  diligence  and  skill,  then  the  plaint- 
iff cannot  recover  in  this  action. 

The  court  instructs  3'ou,  that  while  common  carriers  of  pas- 
sengers are  held  to  the  very  highest  degree  of  care  and  pru- 
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dencc  which  is  consistent  with  the  practical  oj^ration  of  their 
vehicles  and  the  transaction  of  their  business,  still  they  are  nc^t 
absolute  insurers  of  the  personal  safety  of  their  passenixers. 

And,  in  this  case,  thongh  you  may  believe,  frorn  the  evi- 
dence, that  the  plaintiff  was  injured  while  a  passenger  on  de- 
fendant's cars,  still,  if  you  further  believe,  from  the  evidence, 
that  the  defendant  and  its  servants  were  not  guilty  of  any  neg- 
ligence which  contributed  to  such  injury,  then  the  defendant 
is  not  liable  in  this  action.  G>  <&  C.  Union  II.  li.  Co.  vs. 
Tarwood,  15  111.,  46S. 

§  8.  The  Passenger  Takes  all  the  Risks  Necessarily  Incident  to 
the  Mode  of  Con veyance . — The  jury  are  instructed,  that  plaintiff, 
as  a  passenger  on  the  defendant's  car,  as  a  matter  of  law,  is 
presumed  to  have  taken  upon  himself  all  the  risks  neccswiril}' 
incident  to  that  mode  of  traveling ;  and  if  the  jury  believe, 
from  the  evidence,  that  without  the  fault  of  the  defendant,  but 
by  inevitable  accident,  plaintiff  was  injured,  the  jury  fchould 
lind  for  the  defendant 

The  court  instructs  yoa,  as  a  matter  of  law,  that  a  passen- 
ger u{>on  a  railroad  train  takes  all  the  risks  attending  tliiit 
mode  of  travel,  except  such  as  are  caused  or  increased  by  the 
negligence  of  the  i-ailroad  company,  or  its  servants.  Grand 
R.  cfe  Lid.  Ed.  Co.  vs.  Boyd,  65  Ind.,  526. 

§  9.  Liability  for  Baggaa^e. — The  jury  are  instructed,  that  a 
common  carrier  of  passengers,  by  receiving  the  baggage  of  a 
ti"aveler  who  has  engaged  his  passage,  becomes  immediately 
responsible  for  its  safe  delivery  at  the  place  of  destination,  and 
nothing  but  the  act  of  God  or  the  public  enemies  will  excuse 
a  non-delivery. 

The  court  instructs  you  that  the  term  baggage  includes  a 
reasonable  amount  of  money  in  a  trunk,  intended  for  traveling 
expenses,  and  such  articles  of  necessity  and  convenience  as  are 
usually  carried  by  passengers  for  their  personal  use,  instruc- 
tion, amusement  or  protection.  Weel's  vs.  N".  Y.^  etc.,  li.  E. 
Co.y  16  K.  Y.  Sup.  Ct.,  669 ;  Ilutchiyigs  vs.  Western,  etc.^  E. 
E.  Co.,  25  Ga.,  63;  Dexter  vs.  Syracuse,  etc.,  Ed.  Co.,  42  N. 
Y.,  326;  Parmlee  vs.  Fischer,  22  111.,  212;  Porter  vs.  Ullde- 
brand,  14  Penn.  St.,  129;  Hannibal,  etc.,  Ed.  Co.  vs.  JSwift, 
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12  Wallace,  262;  Gleason  vs.  Goodrich  T.  Co.,  32  Wis.,  85; 
Toledo,  etc.,  vs.  Hammond,  23  Ind.  379. 

The  court  instructs  you,  that  the  term  baggage  does  not 
extend  to  money,  merchandise,  or  other  valuables  which  are 
designed  for  purposes  of  business,  and  not  for  the  traveling 
expenses,  personal  use,  comfort,  instruction,  amusement  or 
protection  of  the  passenger.     Woods  vs.  Demiie,  13  111.,  746. 

You  are  instructed,  that  while  the  implied  undertaking  of 
a  common  carrier  to  insure  the  safe  delivery  of  baggage  as 
against  everything  but  the  act  of  God,  and  the  public 
enemies,  does  not  extend  to  the  contents  of  a  trunk  consisting 
of  merchandise,  money  or  other  valuables,  which  are  designed 
for  the  purposes  of  trade  or  business;  still  the  common  carrier, 
if  he  takes  charge  of  such  property  for  the  purpose  of  trans- 
porting, assumes  the  relation  to  it  of  an  ordinary  bailee,  and 
is  bound  to  take  such  care  of  it,  as  men  of  ordinary  care  and 
prudence  would  usually  take  of  their  own  property  under  the 
same  circumstances,     Penn.  Oo,  vs.  Miller,  35  Ohio  St.,  541. 

§  10.  If  a  Trank  Contains  Articles  of  Special  Value,  Carrier 
Should  be  Notified. — The  court  instructs  the  jury,  that  a  traveler 
who  presents  to  a  carrier  of  passengers,  a  trunk  or  valise,  such 
as  is  commonly  used  for  the  transportation  of  wearing  apparel, 
represents  by  implication,  that  it  contains  only  such  articles 
as  are  necessary  for  his  comfort  and  convenience  on  the  jour- 
ney, and  if  it,  in  fact,  contains  merchandise,  jewelry  or  other 
valuables,  and  the  fact  is  not  mentioned,  the  traveler  is  guilty 
uf  such  a  legal  fraud  as  to  absolve  the  carrier  from  the 
extraordinary  liability  of  insurer.  Red.  Car.,  etc.,  §  77 ; 
Smith  et  al,  vs.  B.  <&  M,  By.  Co.,  44  N.  II.,  325 ;  Magnin 
vs.  Dinsm/yre,  62  N.  Y.,  35. 

The  court  instructs  you,  that  a  carrier  of  passengers  is  not 
bound  to  inquire  as  to  the  contents  of  a  trunk,  delivered  to  it 
as  ordinary  baggage,  such  as  travelers  usually  carry,  oven  if 
the  same  is  of  considerable  weight,  but  the  carrier  may  rely 
upon  the  representation,  arising  by  implication,  that  it  con- 
tains nothing  more  than  baggage. 

The  court  instructs  you,  that  where  a  person,  under  the 
pretense  of  having  baggage  transported,  places  in  the  hands  of 
the  agents  of  a  railroad  company,  merchandise,  jewelry  and 
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O'licr  valuaLles,  withont  notifying  them  of  its  character  and 
value,  he  practices  a  frand  upon  the  company,  which  will  pre- 
vent his  recovery  in  case  of  loss,  except  it  occurs  through 
gi-oss  negligence  of  the  company.  Edwd.  on  Bail.,  §  529 ; 
MicL  Cent  E.  B.  Co.  vs.  Carrow^  73  111.,  348 ;  Whiimore 
vs.  Steamboatj  eto.y  20  Mo.,  513;  Doyle  vs.  Kiserj  6  Ind.,  242- 

§  11.     Baggage — Liability  of  Carrier  fbr  Terminates,  When. — 

Tlie  court  instructs  the  jury,  that  thvi  responsibility  of  a  rail- 
road company,  as  a  common  carrier,  for  the  baggage  of  a 
passenger,  terminates  on  the  expiration  of  a  reasonable  time 
for  the  passenger  to  come  or  send  for  the  baggage,  after  the 
arrival  of  the  train  at  the  passenger's  place  of  destination. 
After  such  reasonable  time,  the  company  may  store  the  baggage 
in  its  warehouse,  and  it  will  then  hold  it  as  a  warehouseman 
only.  Chicago^  etc.^  H.  i?.,  Co.  vs.  Boyce^  73  111.,  510;  Mote 
vs.  Chicago^  etc.j  Bd,  Co,y  27  la.,  22 ;  Louisville^  etc^  Bd,  Co, 
vs.  Mahn,  8  Bust.,  184;  Boss  vs.  Mo.  Bd,  Co,^  4  Mo.  App., 
582;  Angell  on  Car.,  §  114,  320. 


CHAPTER  XIII. 

COMMISSION  MEEOHANTS. 


[See  Agency.] 

Sec.    1.  Commission  men  are  agents. 

2.  Good  faith  required. 

3.  Degree  of  care  required. 

4.  May  conform  to  the  rules  of  the  market. 

5.  Must  conform  to  rules  and  usages. 

6.  Margins. 

7.  Factor's  liens. 

8.  Right  to  sell  without  permission. 

9.  May  not  sell,  when. 

10.  Selling  without  orders — Damages  must  be  shown. 

11.  Account  stated. 

12.  Presumed  to  conform  to  custom  and  usage. 

13.  Real  esUite  brokers. 

BOABD  OF  TKADB  CONTRACT& 

14.  Contracts — Illegal. 

15.  Contracts— Legal. 

§  1.  Commissioii  Men  are  Agents. — Tlie  Jury  are  instructed, 
that  commission  merchants,  who  accept  consignments  of  grain 
from  country  shippers,  and  undertake  to  dispose  of  the  same 
for  such  shippers,  and  for  a  commission  to  be  paid  therefor, 
are  regarded  as  the  agents  for  such  shippers.  Slack  vs. 
Tucker,  23  WaU.  (U.  S.),  321;  Edg&rton,  vs.  MicheU,  66 
Wis.,  124. 

§  2.  Good  Faith  Reqmred. — The  jury  are  instructed  that 
the  law  requires  a  factor  or  agent  to  exercise  the  utmost  good 
faith  towards  his  principal;  and  he  has  no  right  to  realize  a 
profit  out  of  the  property  or  fund  of  his  principal,  intrusted 
to  his  care  by  any  concealed  management  of  such  property,  or 
by  any  violations  of  his  instructions;  and  any  such  profit  that 
may  arise  in  the  management  of  his  principal's  property 
belongs  to  the  principal.     Bahcock  vs.  Obison^  25  Ind.,  75. 

(120) 
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You  arc  farther  instructed  that  an  agent  must  not,  in  the 
luanagement  of  his  principal's  property,  place  himself  in  a 
}x>sition  which  is  adverse  to  that  of  his  principal ;  and  he  is 
not  permitted  to  avail  himself  of  any  advantage  his  position 
may  give  him  to  speculate  off  his  princi[)al,  but  all  the  profits 
or  advantages  gained  in  the  transaction  belong  to  the  prin- 
cipal. 

§  3.  Degree  of  Care  Required. — The  jury  are  instructed,  that 
the  law  holds  a  consignee,  in  the  conduct  of  the  business  of 
the  consignor,  to  the  same  degree  of  care  and  diligence  which 
a  prudent  man  would  exercise  in  the  management  of  his  own 
business.    Story  on  Cont,  §  301;  Phillips  vs.  Moir^  G9  111.  155. 

Tlie  jury  are  mstructed,  that  when  a  shipper  sends  grain  to 
a  commission  man  to  be  sold  by  the  latter,  and  no  instructions 
are  given  as  to  the  price  to  be  obtained,  or  the  time  of  sale, 
then  the  commission  man  may  sell  in  his  discretion,  being 
responsible  for  good  faith  and  the  exercise  of  that  degree  of 
care,  discretion  and  skill  which  is  ordinarily  possessed  and  used 
by  persons  engaged  in  the  same  business.  Cottorv  vs.  Ililler^ 
52  Miss.,  7;  Field  vs.  Farriwjton,  10  Wall.  (U.  S.),  141; 
Hausell  vs.  Thrall^  18  Neb.,  484:;  ParWdll  vs.  Imlay^  15 
Wend.,  431. 

§  4-  May  Conform  to  Roles  of  the  Market. — Tlie  court  instructs 
the  jury,  that  a  factor  or  commission  man,  while  he  cannot  be 
held  as  a  guarantor  of  the  responsibility  of  persons  to  whom 
he  sells  in  the  ordinary  course  of  business,  and  in  accordance 
with  the  usages  of  the  market  where  the  sale  takes  place,  must 
nevertheless  use  all  reasonable  efforts,  and  resort  to  all  reason- 
ably available  sources  of  information  to  learn  the  pecuniary 
liability  of  the  purchaser,  and  if  he  does  not  do  so,  and  any 
loss  occurs  by  reason  thereof,  h€>  will  be  liable  for  such  loss. 
Foster  vs.  Waller,  75  111.,  464. 

You  are  instructed,  as  a  matter  of  law,  that  if  there  be  a 
custom  or  usage  of  long  standing,  and  generally  known  at  the 
place  to  which  property  is  consigned  for  sale,  controlling  the 
time  within  which  payments  may  be  made  upon  what  arc 
known  as  cash  sales,  then  the  consignor  will  be  bound  by  the 
custom  or  usage,  whetlier  he  in  fact  knows  of  the  usage  or  not. 
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If  you  believe,  from  the  evidence,  that  the  defendant  sold 
the  grain  in  question  for  cash  on  delivery,  without  giving  any 
credit  to  the  purchaser,  then  it  was  his  duty  to  obtain  the  pay 
for  the  grain  before  he  allowed  it  to  go  beyond  his  control, 
unless  you  fui'tlier  believe,  from  the  evidence,  that  there  is  a 
custom  or  usage  of  long  standing,  uniform  and  generally 
known  among  commission  men  doing  business  on  the  board  of 
trade,  in  {Chicago)^  that  a  sale  for  cash  means  a  credit  until 
the  next  day,  and  that  the  defendant  sold  thegi-ain  in  question 
with  reference  to  such  custom.  Story  on  Cont.,  §  354;  Deshler 
vs.  Beers,  32  111.,  368. 

If  you  believe,  from  the  evidence,  that  during  the  time 
covering  the  matters  in  controversy  in  this  suit,  the  plaintiffs 
were  doing  business  as  commission  men  on  the  board  of  trade, 
in  {Chicago)^  and  that  the  defendant  was  accustomed  to  ship 
grain  to  them,  to  be  sold  and  disposed  of  by  them,  in  the  way 
of  their  business,  he  is  conclusively  presumed  to  have  intended 
that  the  plaintiffs  should  transact  such  business  according  to 
the  known,  general  and  uniform  rules  and  usages  established 
for  conducting  such  business  at  that  place,  if  the  evidence 
shows  that  there  were  any  such  rules  and  usages;  and  that 
whetlier  the  defendant  knew  of  such  rules  and  usages  or  not 
is  immaterial;  imless  it  be  shown,  by  a  preponderance  of  the 
evidence,  that  there  was  some  special  contract  between  the 
parties  to  the  contrary.     Cothran  v.  Elliss,  107  III.,  413. 

If  you  believe,  from  the  evidence,  that,  during  the  time  in 
question,  the  defendant  was  accustomed,  from  time  to  time, 
to  send  grain  to  the  plaintiffs,  to  be  sold  by  them  as  com- 
mission men,  doing  business  on  the  board  of  trade,  in  {Chi- 
cago)^ and  that  by  the  long  established,  uniform,  and  gen- 
eral custom  and  usage  of  that  business  at  that  point,  the  grain 
BO  shipped  was  placed  in  elevators  and  mixed  with  other 
grain  of  the  same  kind  and  grade,  and  a  receipt  or  certificate 
issued  by  the  warehousemen  to  the  consignee,  entitling  him 
to  the  amount  of  grain  of  the  kind  and  grade  specified  in  the 
receipts;  and  if  you  further  believe,  from  the  evidence,  that 
it  was  in  accordance  with  the  same  usage  or  custom  for  the 
consignees  to  use  such  certificates  in  making  sales  of  grain,  in 
the  way  of  their  general  business,  without  regard  to  the  par- 
ticular grain  upon  which  the  certificates  were  issued,  then  tlio 
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plaintiffs  would  be  justified  in  so  using  the  receipts  received 
by  them  u|x>n  receipt  of  defendant's  gi'ain,  and  the  transfer 
of  such  receipts,  in  connection  with  grain  sold  by  them,  would 
not  of  itself  be  evidence  of  a  sale  of  grain  on  account  of  de- 
fendant, nor  of  a  sale  of  his  grain. 

If  you  believe,  from  the  evidence  in  this  case,  that  at  the 
time  covering  the  transactions  in  question,  it  was  the  estab- 
lished, general  and  uniform  usage  and  custom  for  commission 
men  doing  business  on  the  board  of  trade,  in  {Chicago)^  to  use 
and  transfer  the  receipts  in  their  hands,  for  grain  deposited  in 
tlie  elevatoi-8  in  that  city,  whenever  a  sale  was  made  by  them, 
without  regard  to  the  particular  person  upon  whose  shipments 
such  receipts  were  issued,  then  the  transfer  of  such  receipts 
would  not  alone  be  evidence  of  the  sale,  or  intended  sale,  of 
the  grain  of  the  person  upon  whose  shipments  the  receipts 
were  issued. 

§  5.  Must  Conform  to  Rules  and  Usa^^es. — The  court  instructs 
the  jury,  that  when  a  principal  employs  a  commission  man 
to  buy  [or  sell)  grain  on  the  board  of  trade  in  (Chicago),  the 
commission  man  is  not  only  bound  to  conduct  the  transaction 
with  all  such  reasonable  and  ordinary  care  and  judgment  as  is 
usually  exercised  by  persons  engaged  in  the  same  business,  but 
he  is  also  required,  in  the  transaction  of  tlie  business  intrusted 
to  him,  to  conform  to  all  the  known,  uniform,  general  and 
established  rules  and  usages  existing  in  that  market,  if  any 
such  are  shown  to  exist  by  the  evidence;  and  if  he  fails  to  do 
80,  and  any  loss  results  therefrom,  he  will  have  to  bear  the 
loss.    Howe  V.  Sutherland^  39  la.,  484. 

§  6.  Margins. — If  the  jury  believe,  from  the  evidence,  that 
before  and  at  the  time  of  the  transactions  in  question,  the  de- 
fendants were  commission  men,  doing  business  on  the  board 
of  trade  in  {Chicago),  and  that  ^ome  time  about,  etc.,  the  par- 
ties entered  into  a  contract,  whereby  it  was  agreed  that  the 
defendants  should  purchase  grain  in  {Chicago)  market  for  the 
plaintiff,  and  hold  the  same  until  ordered  by  him  to  sell;  and 
that  it  was  a  part  of  the  same  agreement  that  the  plaintiff 
should  place  in  the  hands  of  the  defendants  a  margin,  or  sum 
of  money,  equal  to  {^oe)  cents  per  bushel  of  the  grain  so  to 
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If  you  believe,  from  the  evidence,  that  the  defendant  sold 
the  grain  in  question  for  cash  on  delivery,  without  giving  any 
credit  to  the  purchaser,  then  it  was  his  duty  to  obtain  the  pay 
for  the  grain  before  he  allowed  it  to  go  beyond  his  control, 
unless  you  further  believe,  from  the  evidence,  that  there  is  a 
custom  or  usage  of  long  standing,  uniform  and  generally 
known  among  commission  men  doing  business  on  the  board  of 
trade,  in  (^Chicago\  that  a  sale  for  cash  means  a  credit  until 
the  next  day,  and  that  the  defendant  sold  the  grain  in  question 
with  reference  to  such  custom.  Story  on  Cont,  §  354;  Deshler 
vs.  Beers,  32  111.,  368. 

If  you  believe,  from  the  evidence,  that  during  the  time 
covering  the  matters  in  controversy  in  this  suit,  the  plaintiffs 
were  doing  business  as  commission  men  on  the  board  of  trade, 
in  {Chicago)^  and  that  the  defendant  was  accustomed  to  ship 
grain  to  them,  to  be  sold  and  disposed  of  by  them,  in  the  way 
of  their  business,  he  is  conclusively  presumed  to  have  intended 
that  the  plaintiffs  should  transact  such  business  according  to 
the  known,  general  and  uniform  rules  and  usages  established 
for  conducting  such  business  at  that  place,  if  the  evidence 
shows  that  there  were  any  such  rules  and  usages;  and  that 
whether  the  defendant  knew  of  such  rules  and  usages  or  not 
is  immaterial;  unless  it  be  shown,  by  a  preponderance  of  the 
evidence,  that  there  was  some  special  contract  between  the 
parties  to  the  contrary.     Cothran  v.  Elliss,  107  III.,  413. 

If  you  believe,  from  the  evidence,  that,  during  the  time  in 
question,  the  defendant  was  accustomed,  from  time  to  time, 
to  send  grain  to  the  plaintiffs,  to  be  sold  by  them  as  com- 
mission men,  doing  business  on  the  board  of  trade,  in  (C%i- 
cago)^  and  that  by  the  long  established,  uniform,  and  gen- 
eral custom  and  usage  of  that  business  at  that  point,  the  grain 
so  shipped  was  placed  in  elevators  and  mixed  with  other 
grain  of  the  same  kind  and  grade,  and  a  receipt  or  certificate 
issued  by  the  warehousemen  to  the  consignee,  entitling  him 
to  the  amount  of  grain  of  the  kind  and  grade  specified  in  the 
receipts;  and  if  you  further  believe,  from  the  evidence,  that 
it  was  in  accordance  with  the  same  usage  or  custom  for  the 
consignees  to  use  such  certificates  in  making  sales  of  grain,  in 
the  way  of  their  general  business,  without  regard  to  the  par- 
ticular grain  upon  which  the  certificates  were  issued,  then  tlie 
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plaintiffs  would  be  justified  in  so  using  the  receipts  received 
by  them  upon  receipt  of  defendant's  grain,  and  the  transfer 
of  such  receipts,  in  connection  with  grain  sold  by  them,  would 
not  of  itself  be  evidence  of  a  sale  of  grain  on  account  of  de- 
fendant, nor  of  a  sale  of  his  grain. 

If  you  believe,  from  the  evidence  in  this  case,  that  at  the 
time  covering  the  transactions  in  question,  it  was  the  estab- 
lished, general  and  uniform  usage  and  custom  for  commission 
men  doing  business  on  the  board  of  trade,  in  (Chicago),  to  use 
and  transfer  the  receipts  in  their  hands,  for  grain  dej)Osited  in 
the  elevatoi^s  in  that  city,  whenever  a  sale  was  made  by  them, 
\¥'ithont  regard  to  the  particular  person  upon  whose  shipments 
Buch  receipts  were  issued,  then  tbe  transfer  of  such  receipts 
Avould  not  alone  be  evidence  of  the  sale,  or  intended  sale,  of 
the  grain  of  the  person  upon  whose  shipments  the  receipts 
-were  issued. 

§  5.  Must  Conform  to  Rules  and  Usages. — Tlie  court  instructs 
the  jury,  tliat  when  a  principal  employs  a  commission  man 
to  buy  {or  sell)  grain  on  the  board  of  trade  in  (Chicago),  the 
commission  man  is  not  only  bound  to  conduct  the  transaction 
with  all  such  reasonable  and  ordinary  care  and  judgment  as  is 
usually  exercised  by  persons  engaged  in  the  same  business,  but 
he  is  also  required,  in  the  transaction  of  the  business  intrusted 
to  him,  to  conform  to  all  the  known,  uniform,  general  and 
established  rules  and  usages  existing  in  that  market,  if  any 
such  are  shown  to  exist  by  the  evidence;  and  if  he  fails  to  do 
so,  and  any  loss  results  therefrom,  he  will  have  to  l)ear  the 
loss.    Howe  V.  Sutherland,  39  la.,  484. 

§  6.  Margins. — If  the  jury  believe,  from  the  evidence,  that 
before  and  at  the  time  of  the  transactions  in  question,  the  de- 
fendants were  commission  men,  doing  business  on  the  board 
of  ti-ade  in  (Chicago),  and  that  ^ome  time  about,  etc.,  the  par- 
ties entered  into  a  contract,  whereby  it  was  agreed  that  the 
defendants  should  purchase  grain  in  (Chicago)  market  for  tbe 
plaintiff,  and  hold  the  same  until  ordered  by  him  to  sell;  and 
that  it  was  a  part  of  the  same  agreement  that  the  plaintiff 
should  place  in  the  hands  of  the  defendants  a  margin,  or  sum 
of  money,  equal  to  (Jive)  cents  per  bushel  of   the  grain  so  to 


122  COMMISSIOK  MEBOHANTS. 

If  you  believe,  from  the  evidence,  that  the  defendant  sold 
the  grain  in  question  for  cash  on  delivery,  without  giving  any 
credit  to  the  purchaser,  then  it  was  his  duty  to  obtain  the  pay 
for  the  grain  before  he  allowed  it  to  go  beyond  his  control, 
unless  you  furtlier  believe,  from  the  evidence,  that  there  is  a 
custom  or  usage  of  long  standing,  uniform  and  generally 
known  among  commission  men  doing  business  on  the  board  of 
trade,  in  {Chicago)^  that  a  sale  for  cash  means  a  credit  nntil 
the  next  day,  and  that  the  defendant  sold  the  grain  in  question 
with  reference  to  such  custom.  Story  on  Cent.,  §  354;  Deshler 
vs.  Beers,  32  111.,  368. 

If  you  believe,  from  the  evidence,  that  during  the  time 
covering  the  matters  in  controversy  in  this  suit,  the  plaintififs 
were  doing  business  as  commission  men  on  the  board  of  trade, 
in  {Chicago)^  and  that  the  defendant  was  accustomed  to  ship 
grain  to  them,  to  be  sold  and  disposed  of  by  them,  in  the  way 
of  their  business,  he  is  conclusively  presumed  to  have  intended 
that  the  plaintiffs  should  transact  such  business  according  to 
the  known,  general  and  uniform  rules  and  usages  established 
for  conducting  such  business  at  that  place,  if  the  evidence 
shows  that  there  were  any  such  rules  and  usages;  and  that 
whether  the  defendant  knew  of  such  rules  and  usages  or  not 
is  immaterial;  unless  it  be  shown,  by  a  preponderance  of  the 
evidence,  that  there  was  some  special  contract  between  the 
parties  to  the  contrary.     Cothran  v.  Elliss,  107  111,,  413. 

If  you  believe,  from  the  evidence,  that,  during  the  time  in 
question,  the  defendant  was  accustomed,  from  time  to  time, 
to  send  grain  to  the  plaintiffs,  to  be  sold  by  them  as  com- 
mission men,  doing  business  on  the  board  of  trade,  in  ((7A^- 
cago)^  and  that  by  the  long  established,  uniform,  and  gen- 
eral custom  and  usage  of  that  business  at  that  point,  the  grain 
60  shipped  was  placed  in  elevators  and  mixed  with  other 
grain  of  the  same  kind  and  grade,  and  a  receipt  or  certificate 
issued  by  the  wareliousemen  to  the  consignee,  entitling  him 
to  the  amount  of  grain  of  the  kind  and  grade  specified  in  the 
receipts;  and  if  you  further  believe,  from  the  evidence,  that 
it  was  in  accordance  with  the  same  usage  or  custom  for  the 
consignees  to  use  such  certificates  in  making  sales  of  grain,  in 
the  way  of  their  general  business,  without  regard  to  the  par- 
ticular grain  upon  wliich  the  certificates  were  issued,  then  tlie 
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plaint ifiFs  would  bo  justified  in  so  using  the  receipts  received 
by  them  ui>on  receipt  of  defendant's  grain,  and  the  transfer 
of  such  receipts,  in  connection  with  grain  sold  by  them,  would 
not  of  itself  be  evidence  of  a  sale  of  grain  on  account  of  de- 
fendant, nor  of  a  sale  of  his  grain. 

If  you  believe,  from  the  evidence  in  this  case,  that  at  the 
time  covering  the  transactions  in  question,  it  was  the  estab- 
lished, general  and  uniform  usage  and  custom  for  commission 
men  doing  business  on  the  board  of  trade,  in  (Chicago),  to  use 
and  transfer  the  receipts  in  their  hands,  for  grain  dei)Osited  in 
tlie  elevatoi-8  in  that  city,  whenever  a  sale  was  made  by  them, 
without  regard  to  the  particular  person  upon  whose  shipments 
such  receipts  were  issued,  then  the  transfer  of  such  receipts 
would  not  alone  be  evidence  of  the  sale,  or  intended  sale,  of 
tlie  grain  of  the  person  upon  whose  shipments  the  receipts 
were  issued. 

§  5.  Must  Conform  to  Rules  and  Usages. — The  court  instructs 
the  jury,  that  when  a  principal  employs  a  commission  man 
to  buy  {or  sell)  grain  on  the  board  of  trade  in  (Chica(jo\  tlie 
commission  man  is  not  only  bound  to  conduct  the  transaction 
with  all  such  reasonable  and  ordinary  care  and  judgment  as  is 
usually  exercised  by  persons  engaged  in  the  same  business,  but 
he  is  also  required,  in  the  transaction  of  the  business  intrusted 
to  him,  to  conform  to  all  the  known,  uniform,  general  and 
established  rules  and  usages  existing  in  that  market,  if  any 
such  are  shown  to  exist  by  the  evidence;  and  if  he  fails  to  do 
so,  and  any  loss  results  therefrom,  he  will  have  to  t)ear  the 
loss.    Howe  V.  Sutherland^  39  la.,  484. 

§  6.  Margins. — If  the  jury  believe,  from  the  evidence,  that 
before  and  at  the  time  of  the  transactions  in  question,  the  de- 
fendants were  commission  men,  doing  business  on  the  board 
of  trade  in  [Chicago),  and  that  ^ome  time  about,  etc.,  the  par- 
ties entered  into  a  contract,  whereby  it  was  agreed  that  the 
defendants  should  purchase  grain  in  {Chicago)  market  for  the 
plaintiff,  and  hold  the  same  until  ordered  by  him  to  sell;  and 
that  it  was  a  part  of  the  same  agreement  that  the  plaintiff 
should  place  in  the  hands  of  the  defendants  a  margin,  or  sum 
of  money,  equal  to  {Jive)  cents  per  bushel  of   the  grain  so  to 
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bs  purchased;  and  that  in  case  the  price  of  such  grain  should 
fall  in  such  market,  while  the  said  contract  should  run,  that 
then  the  said  plaintiff  should  advance  to  the  defendants  addi- 
tional margins,  as  they  should  from  time  to  time  demand;  and 
if  the  jury  further  believe,  from  the  evidence,  that  pursuant 
to  that  contract,  the  defendants  did  purchase  the  grain  in 
question  for  the  plaintiff,  and  that  the  plaintiff  did  then  place 
in  the  hands  of  said  defendants  a  margin  {Jloe)  cents  per  bushel 
of  said  purchase,  and  that  after  that  the  price  of  said  grain 
did  fall  in  said  market,  then  it  became  the  duty  of  the  plaintiff, 
from  time  to  time,  upon  reasonable  notice,  to  advance  to  the 
defendants  additional  margins,  as  the  same  should  be  de- 
manded by  them;  and  if  he  failed  to  do  so,  after  reasonable 
notice,  then  the  defendants  had  a  right  to  sell  such  grain;  pro- 
vided, they  exercised  good  faith  and  reasonable  discretion  in 
so  doing. 

And  if  you  believe,  from  the  evidence,  that  the  parties 
entered  into  the  contract  supposed,  and  stated  in  the  last  pre- 
ceding instruction,  and  that  the  defendants  bought  the  grain, 
as  tlierein  supposed;  then,  if  you  further  believe,  from  the 
evidence,  that  the  market  price  of  the  corn  afterwards  fell,  in 
said  market;  and  further,  that  the  defendants  notified  the 
])laintiff  of  that  fact,  and  demanded  additional  margins,  and 
that  the  plaintiff  did  not,  within  a  reasonable  time  after  such 
notice  and  demand,  advance  the  margins  so  demanded,  then 
the  defendants  had  a  right  to  sell  said  corn  in  their  discretion, 
being  responsible  only  for  the  exercise  of  good  faith  in  that 
behalf.  Corbett  vs.  Underwood^  83  111.,  324;  Moeller  vs.  Mc- 
Ldgaii^  60  111.,  317;  Denton  vs.  JdcJcsoUy  106  111.,  433. 

§  7.  Factor's  Lien. — The  court  instructs  the  jury,  that  a 
commission  man  has  a  lien  on  the  goods  in  his  possession,  not 
only  for  his  advances,  commissions  and  expenses,  made  and 
incurred  upon  those  particular  goods,  but  he  also  has  a  lien 
for  any  general  balance  due  to  him;  provided,  there  is  no 
special  contract  between  the  ]mrties  waiving  such  lien. 
Schiffer  vs.  Fea<jin^  51  Ala.,  335;  Tison  et  al,  vs.  Hincard^ 
57  Ga.,  410;  2  Kent  Com.,  640;  Story  on  Agency,  §  370; 
Jaruis  vs.  HogerSy  15  Mass.,  389. 
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§  8.  Right  to  Sell  withont  Permission. — Tho  jury  aro  in- 
structed, that  a  commission  mercliant,  who  has  received  c<»d- 
signments  of  grain,  with  orders  to  hold  tlie  same,  has  a  lien 
thereon  for  any  and  all  advances  made  and  liabilities  incurred 
by  him  on  snch  grain;  and  when  he  has  made  advances  uyH>n 
such  grain  to  more  than  its  value,  or  where  such  advances 
and  the  proper  charges  and  expenses  are  equal  to  its  then 
market  value,  and  the  commission  man  has  reasonable  grounds 
to  believe  that  such  grain  is  in  danger  of  deterioration  in 
quality  or  depreciation  in  value,  and  the  consignor,  upon  the 
request  of  tho  consignee,  neglects  or  refuses,  after  reasonable 
notice,  to  make  such  advances  good,  and  refuses  or  declines  to 
give  permission  to  the  consignee  to  sell  the  same,  then  the 
commission  merchant  has  a  right  to  sell  such  grain,  or  so  much 
thereof  as  is  necessary  to  protect  himself  from  loss,  without 
the  orders  of  the  consignor,  and  even  contrary  thereto,  unless 
there  be  an  express  agreement  that  this  shall  not  be  done. 
,  Uoicard  vs.  Smithy  56  Mo.,  314;  White  vs.  Smith,  54  N.  X., 
522;    Weed  vs.  AdamSy  37  Conn.,  378. 

Ton  are  instructed,  that  when  a  commission  man  makes 
advances,  or  incurs  liabilities,  in  the  discharge  of  his  duties, 
upon  a  consignment  of  goods,  he  may  sell  the  goods,  or  such 
part  thereof  as  shall  be  necessary  to  reimburee  himself,  for 
such  advances  and  liabilities,  including  his  own  proper  charges, 
in  the  exercise  of  a  sound  discretion,  and  in  accordance  with 
the  general  rules  and  usages  of  the  market,  if  any  such  are 
proved,  and  reimburse  himself  for  all  such  advances,  liabilities 
and  charges;  provided,  the  consignor  fails  or  neglects  to 
reimburse  the  commission  man  for  such  advances  and  liabili- 
ties within  a  reasonable  time  after  being  notified  so  to  do. 
Story  on  Cont.,  357. 

§  9.  When  May  not  Sell. — The  jury  are  instructed,  that  an 
agent  or  factor,  holding  goods  for  his  principal,  has  no  right, 
without  the  authority  of  the  principal,  to  sell  such  goods, 
except  it  be  to  reimburse  himself  for  actual  advances  made  or 
liabilities  incurred,  when  lie  has  no  funds  in  his  hands  belong- 
ing to  his  principal  sufficient  to  reimburse  himself  for  such 
advances  and  liabilities,  and  when  the  principal  fails  or  refuses 
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to  provide  funds  for  such  reimbur8em3nt  within  a  reason  iblo 
time  after  demand  therefor:  and  if  he  does  sell  such  goods  for 
any  other  purpose,  without  the  principal's  authority,  or  while 
he  has  funds  in  his  hands  belonging  to  his  principal,  suf- 
ficient to  reimburse  himself  for  such  advances  and  liabilities, 
lie  will  render  him-elf  liable  for  all  loss  to  the  principal  occa- 
sioned by  such  sale.     Story  on  Cont.,  §  367. 

If  you  believe,  from  the  evidence,  that  the  defendant  was 
holding  the  corn  in  question  for  the  plaintiff,  under  an  agree- 
ment made  between  the  parties  that  the  defendant  should  so 
hold  it  until  ordered  to  sell  by  the  plaintiff,  provided,  the 
plaintiff  should  keep  in  the  hands  of  the  defendant  a  sum  of 

money,  known  as  a  margin,  equal  to    at  least  ,  then  the 

defendant  would  have  no  right  to  sell  the  corn,  in  violation 
of  the  plaintiff's  directions  {pr  without  orders  from  him),  on 
the  ground  that  the  margin  was  exhausted,  without  first  noti- 
fying the  plaintiff  that  it  was  so  exhausted,  and  giving  him 
a  reasonable  time  within  which  to  put  up  the  margin  so  agreed 
upon. 

§    10.     Selling   without    Orders — Damage   Most   be   Shown. — 

Though  the  jury  may  find  that  the  defendants  were  not 
authorized  to  sell  the  grain  in  question  at  the  time  they  did 
sell  it,  still,  before  the  plaintiff  would  be  entitled  to  recover 
on  that  account,  it  must  appear,  by  a  preponderance  of  evi- 
dence, that  he  has  suffered  some  damage  thereby,  and  the 
jury  can  only  allow  for  that  violation  of  duty,  if  it  be  a  viola- 
tion, such  an  amount  of  damages  as  the  jury  believe,  from  the 
evidence,  the  plaintiff  has  sustained  as  the  direct  consequences 
tliereof. 

§  11.  Account  Stated. — If  the  jury  believe,  from  the  evi- 
dence, that  the  plaintiffs  were  commission  men,  doing  busi- 
ness in  Chicago,  and,  in  the  way  of  their  business,  were  from 
time  to  time  receiving  grain,  sent  to  them  from  the  defendant, 
to  be  sold  for  him  by  them,  and  were  also,  from  time  to  time, 
making  payments  to  defendant  on  account  of  such  sales,  or 
advancing  money  to  him  in  connection  with  said  business; 
and  further,  that  the  plaintiffs,  from  time  to  time,  sent  to  the 
defendant,  statements  of  the  accounts  between  them,  which 
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were  received  by  defendant,  and  that  he  did  not,  within  a 
reasonable  time,  object  to  said  statements  and  notify  the 
plaintiffs  of  said  objection,  then,  as  a  matter  of  law,  the  jury 
should  regard  the  defendant  as  admitting  that  the  accounts 
were  correctly  stated,  and  he  will  be  bound  by  them,  unless  it 
is  shown,  by  a  preponderance  of  the  evidence,  that  there  was 
some  error  or  mistake  in  the  accounts  as  rendered  to  him,  of 
which  he  was  not  informed  at  the  time  he  so  consented  to 
them. 

§  12.  Factors  Presumed  to  Conform  to  Gnstom  and  Usa^. — 
That,  when  one  ]>erson  employs  another  to  transact  for  him  a 
particular  business,  at  a  particular  place  or  market,  the  em- 
ployer is  presumed  to  have  given  to  the  other  authority  to 
act,  in  accordance  with  the  rules  and  usages  there  established, 
and  generally  known  and  adopted,  though  the  principal  may 
be  ignorant  of  them. 

A  person  who  deals  in  a  particular  market  must  be  taken 
to  deal  according  to  the  known,  general  and  uniform  rules 
and  usages  of  that  market,  and  he  who  employs  another  to  act 
for  him  at  a  particular  place  or  market,  in  the  absence  of  a 
particular  contract  to  the  contrary,  must  be  taken  as  intending 
that  the  business  to  be  done  will  be  done  accordins:  to  the 
rules  and  usages  of  that  place  or  market,  whether  he,  in  fact, 
knew  of  such  rules  and  usages  or  not.  Bailey  vsl  Bensley  et 
al,  87  III.,  556. 

§  13.  Real  Estate  Brokers. — If  the  jury  believe,  from  the 
evidence,  that  the  defendant  solicited  the  plaintiff  to  use  his 
efforts  to  effect  a  sale  of  the  premises  in  question,  and  told 
him  he  would  pay  him  (liberally  for  the  same),  and  that  rely- 
ing upon  that  promise  the  plaintiff  did  use  his  efforts  in  that 
behalf,  and  did  perform  services  in  endeavoring  to  effect  such 
sale,  then  the  defendant  is  liable  for  what  such  services  were 
reasonably  worth.  McGill  \b.  Pressleyj  62  Ind.,  193;  Hin- 
ton  vs.  Coleman^  45  Wis.,  165. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  really 
performed  services  for  the  defendant  in  endeavor  to  effect  a 
sale  of  the  premises  in  question  in  the  expectation  of  being 
paid  therefor  and  that  such  services  were  of  any  value  to  the 
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defendatit,  and  further  that  the  defendant  knew  at  the  time 
that  the  plaintiff  was  performing  such  services  with  the  ex- 
pectation of  being  paid  therefor,  then  the  plaintiff  is  entitled 
to  recover  what  such  services  were  reasonably  worth,  although 
you  may  find  from  the  evidence  that  there  was  no  express 
promise  to  pay  and  no  price  agreed  upon.  McOill  vs.  Press- 
ley,  62  Ind.,  193. 

Tou  are  instructed  that  the  contract  between  defendant  and 
the  said  B.  introduced  in  evidence  in  this  case  is  a  binding 
contract  between  the  parties  thereto,  and  if  you  believe  from 
the  evidence  that  the  defendant  agi-ecd  with  the  plaintiff  that 
if  he  would  find  a  purchaser  for  or  make  a  sale  of  said  prop- 
erty defendant  would  pay  him,  etc,  and  that  in  pursuance  of 
that  agreement  and  promise  the  plaintiff  by  his  efforts  and 
services  procured  the  making  of  said  contract  of  sale  between 
the  said  defendant  and  B.,  then  the  plaintiff  is  entitled  to  re- 
cover no  matter  whether  the  said  B.  afterwards  refused  to 
carry  out  said  contract  of  sale  or  not.  Love  et  al.  vs.  Miller 
et  al,,  53  Ind.,  294;  JRees  yq,  Sj?ruance,  45  111.,  308;  Middleton 
vs.  Finda,  25  Cal.,  76;  Glendworth  vs.  Luther^  21  Barb.,  145; 
Rice  vs.  ATayo^  107  Mass.,  650. 

If  you  believe,  from  the  evidence,  that  the  defendant  left  a 
description  of  the  property  with  the  plaintiff  as  real  estate 
agent  for  the  purpose  of  having  him  find  a  purchaser  for  the 
property  under  an  agreement  to  pay  him,  etc.,  and  that  no 
time  was  fixed  within  which  this  was  to  be  done,  then  the  law 
would  imply  that  it  was  to  be  done  within  a  reasonable  time 
thereafter,  and  if  you  further  believe,  from  the  evidence,  that 
the  plaintiff,  relying  on  such  promise  and  agreement,  did  within 
a  reasonable  time  find  a  purchaser  at  the  price  named,  then 
the  plaintiff  is  entitled  to  his  pay  and  commissions,  although 
you  may  further  find  from  the  evidence  that  the  defendant 
had  already  sold  tlie  property  before  the  plaintiff  found  his 
purchaser;  provided  you  further  believe  from  the  evidence 
that  the  plaintiff  did  not  know  and  had  had  no  notice  of  tlie 
fact  that  the  defendant  had  effected  a  sale  of  the  property  at 
the  time  the  plaintiff  found  his  purchaser.  Lane  vs.  AUrrighty 
49  Ind.,  275. 

If  you  believe  from  the  evidence  that  the  defendant  re- 
quested the  plaintiff  to  assist  him  in  finding  a  purchaser  for, 
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or  in  making  sale  of  property  in  question,  and  that  acting  on 
that  reqnest  the  plaintiff  introduced  to  defendant  as  the  pur. 
chaser  one  A.  B.,  and  tliat  the  said  A.  B.  did  afterwards  pur- 
chase said  property,  then  the  plaintiff  is  entitled  to  a  reason- 
able compensation  for  his  services  although  the  contract  of 
sale  was  actually  negotiated  and  effected  by  the  defeudant 
himself.    Arrington  vs.  (7a/y,  6  Bax.  (Tenn.),  509. 

§  14.  Cootracts,  Illegal. — The  jury  are  instructed,  that  a 
contract  for  the  sale  and  future  delivery  of  grain,  by  which  the 
seller  has  the  privilege  of  delivering  or  not  delivering,  and  the 
buyer  the  privilege  of  calling  or  not  calling  for  the  grain,  just 
as  they  choose,  and  which,  on  its  maturity,  is  to  be  filled  by 
adjusting  the  differences  in  the  market  value,  is  an  option 
contract,  in  the  nature  of  a  gambling  transaction  prohibited  by 
law.  Pickering  vs.  CeasCy  79  111.,  328;  In  re  Greeriy  7  Biss., 
338;  Rudolf  \%.  Winters,  7  Neb.,  125. 

A  dealer  on  the  board  of  trade  has  a  right  to  sell  and 
agree  to  deliver  at  some  future  time  property  which  he  does 
not  own  at  the  time  but  which  he  expects  to  go  into  the 
market  and  buy,  but  an  agreement  for  a  sale  and  future  de- 
livery of  grain  is  a  gambling  contract  and  illegal  if  it  is  the 
understanding  and  intention  of  both  the  parties  at  the  time 
that  there  is  to  be  no  actual  sale,  purchase,  receipt  or  deliv- 
ery of  the  grain,  at  the  time  fixed  for  the  delivery  thereof 
but  only  that  the  parties  shall  only  then  settle  and  the 
purchaser  receive  or  pay  the  difference  between  the  agreed 
price  and  the  market  price  according  as  the  market  price  is 
less  or  greater  than  the  agreed  price.  Gregory  vs.  Wendally 
40  Mich.,  432;  Bamsey  vs.  Berry,  65  Mo.,  574. 

One  of  the  questions  to  be  passed  upon  by  the  jury,  is  this: 
was  tliere  an  actual  bona  fide  contract  between  the  parties,  for 
a  sale  of  corn  to  be  delivered  by  the  seller  and  received  by  the 
purchaser,  or  was  it  understood  that  no  grain  should  be  actually 
purchased  or  delivered,  but  only  that  a  settlement  should  be 
made  upon  the  basis  of  the  market  price  at  the  time  men- 
tioned for  delivery.  KirJcpatrick  vs.  Bouaell,  72  Penn.  St. 
155. 

If  the  jury  believe,  from  the  evidence  in  this  case,  that  the 
deals  or  con  tracts  shown  in  evidence  were  a  mere  contrivance  for 
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enabling  the  parties  thereto  to  hazard  the  deposit  of  money 
on  the  fluctuations  of  the  market  value  of  No.  2  spring  wlieat^ 
and  were  not,  in  fact,  real  contracts  for  the  sale  of  wheat  by 
the  parties  thereto,  then  the  jury  are  instructed,  as  a  matter  of 
law,  that  such  deals  or  contracts  were  illegal  and  void,  and  would 
be  binding  on  neither  party.  Lowry  vs.  Dillman^  69  Wis., 
197;  Barnard  vs.  Bachavs^  52  Wis.,  693. 

That  by  the  contract  for  the  sale  of  the  wheat  in  question 
neither  party  intended  to  deliver  or  receive  any  wheat  under 
the  contract,  but  that  the  parties  expected  thereby  to  wager 
the  margin  deposited,  and  that  either  party  had  the  option  to 
annul  the  contract  at  any  time  by  refusing  to  put  up  additional 
margins,  and  that,  in  fact,  the  contract  was  a  mere  devise  for 
caiTying  out  a  wager  on  the  market  value  of  the  wheat  and  was 
not  a  bona  fide  sale  or  agreement  to  sell  for  future  delivery 
then  the  jury  are  instructed  that  such  contract  is  illegal  and 
void.  Tornlin  vs.  OaZlen^  69  la.,  229;  First  I^at,  B.  vs. 
Oskaloosa  P.  Co.^  66  la.,  41. 

Although  the  jury  may  believe,  from  the  evidence,  that  at 
or  about  the  time  stated,  the  plaintiff  and  defendant  entered 
into  a  contract  by  which  it  was  nominally  and  in  terms  agreed 
between  them,  etc.,  still,  if  the  jury  further  believe  from  the 
evidence  that  at  the  time  of  miking  said  agreement,  neither 
of  the  parties  contemplated  an  actual  sale  and  delivery  of 
said  corn,  but  that  it  was  understood  between  them  that  the 
said  deal  was  to  be  settled  by  the  parties  by  the  payment  from 
one  to  the  other  of  tlie  difference  between  the  agreed  price 
and  the  market  price  on  the  day  of  settlement,  then  such  a 
contract  is  in  law  regarded  as  a  gambling  transaction  and  is 
illegal  and  void,  and  neither  party  can  sustain  an  action  for  a 
breach  of  such  contract     Tenney  vs.  Jboote^  4  111.  App.,  594. 

§  15.  Contracts  Legal. — If  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  employed  the  plaintiff  to  act  for 
him  in  the  capacity  of  broker  or  commission  man  to  purchase 
and  sell  grain  for  him  on  the  board  of  trade,  and  that,  acting 
under  that  employment,  the  plaintiff  did  in  good  faith  con- 
tract to  purchase  for  the  defendant  2,000  bushels  of  No.  2 

corn,  to  be  delivered  during  the  then  next  month  of  , 

then  the  fact,  if  proved,  that  the  defendant  intended  to  resell 
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the  sarae  corn  before  the  time  of  its  delivery  tinder  sncli  con- 
tract  of  puixshase,  would  not  alone  render  the  transaction  a 
gambling  contract  or  in  any  manner  invalidate  it  Sawyer  vs. 
Taggart,  14  Bush  (Ky.).  727. 

The  jury  are  further  instructed,  that  if  one  of  the  parties 
to  a  contract  for  the  future  sale  and  delivery  of  grain  con- 
templates and  intends  an  actual  sale  and  delivery,  then  the 
transaction  would  be  legal  and  binding,  irrespective  of  any 
illegal  purpose  entertained  by  the  other  party;  a  contract 
cannot  be  a  gambling  contract  unless  both  parties  concur  in 
tlie  illegal  intent  Gregory  vs.  Wendall^  40  Mich.,  432; 
Story  vs.  Solomoriy  71  N*.  Y.,  420;  Wall  vs.  Schneider^  59 
Wis.,  352. 

The  jury  are  instructed  as  a  rule  of  law  that  when  a  cus- 
tomer oi-ders  commission  merchants  to  make  contracts  for  the 
purchase  and  future  delivery  of  (lard)  or  other  commodities 
for  him,  and  the  commission  merchants  in  pursuance  of  such 
order  do  enter  into  valid  contracts  for  the  delivery  at  a  future 
time  of  the  commodities  so  ordered,  the  law  implies  a  contract 
on  the  part  of  the  customer  to  furnish  to  the  commission 
merchants  sufficient  funds  to  pay  for  the  commodities  so  pur- 
chased when  delivered;  and  the  customer  must  also  do  and 
perform  with  and  for  his  commission  merchants  and  for  their 
protection,  whatever  the  law  or  the  general  and  uniform 
custom  and  usage  of  the  place  where  the  commission  mer- 
chants are  ordered  to  make  the  purchase  requires,  provided 
the  jury  believe,  from  the  evidence,  that  there  were  any  such 
customs  and  usage  at  that  place,  and  if  the  commission  mer- 
chants have  made  any  snch  contracts  as  were  ordered  by  the 
customers  and  they  have  been  required  to  pay  out  money  on 
account  of  such  contracts  they  can  recover  of  their  customer, 
at  law,  for  the  money  so  paid  out ;  provided  the  money  so 
paid  has  been  paid  in  accordance  with  the  usage  and  customs 
of  the  market  where  such  contract  was  made. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiffs,  a' 
commission  merchants,  did,  at  the  time  alleged,  enter  int( 
contracts  upon  the  board  of  trade  in  C,  for  the  purchase  of 
etc.,  upon  the  order  of  the  defendant  and  as  ordered  by  him. 
and  that  by  the  (rules  of  the  board),  or  by  the  general  and 
uniform  custom  and  usage  prevailing  among  dealers  on  the 
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board,  the  plaintiffs  were  required  to  furnisli  a  certain  sum 
of  money  as  margins  ajTon  such  contracts,  then  and  in  that 
case  it  became  the  duty  of  the  defendant  to  furnish  to  the 
plaintiffs  a  reasonable  sum  as  such  margins,  when  called  upon 
so  to  do.  And  if  the  jury  further  believe  from  the  evidence 
that  the  plaintiffs  did  enter  into  such  contracts,  as  aforesaid,  * 
upon  said  board  and  upon  the  order  of  the  defendant,  and 
were  required  by  the  (rules)  or  customs  and  usage  afore- 
said to  put  up  margins,  and  that  they  called  upon  the  defend- 
ant for  a  reasonable  sum  of  money  as  such  margins,  and  that 
the  defendant  when  so  called  upon  neglected  or  refused,  or 
was  unable  to  furnish  the  same  within  a  reasonable  time,  then 
the  plaintiffs  had  the  right  to  close  out  the  contracts  so  made 
by  them,  and  thereby  determine  the  loss,  if  any,  sustained  by 
them  by  reason  of  such  contracts,  and  call  upon  the  defend- 
ants to  make  good  such  loss;  provided  the  jury  believe,  from 
the  evidence,  there  was  no  special  contract  or  arrangement 
between  the  parties,  varying  these  rules  or  usages  and  cus- 
toms. Denton  vs.  Jackson^  106  HI.,  433;  Corbit  vs.  Under- 
woody  83  111.,  324;  Miller  vs.  McLagan,  60  111.,  317. 

If  the  jury  believe,  from  the  evidence,  that  some  time  on 
and  about,  etc.,  the  plaintiff  and  the  defendant  entered  into  a 
contract,  whereby  it  was  in  good  faith  mutually  agreed  be- 
tween them  that  defendant  should  sell  to  the  plaintiff  25,000 
bushels  No.  2  corn,  at  43  cents  per  bushel,  deliverable  to 
the  plaintiff  at  any  time  during  the  month  of  (November) 
following,  at  the  option  of  the  defendant,  the  plaintiff  to  pay 
for  the  same  at  the  price  of  43  cents  per  bushel  on  delivery, 
then  such  contract  would  be  valid  and  binding  upon  the  par- 
ties.    Ibid. 

If  the  jury  believe,  from  the  evidence,  that  on  and  about,  etc. 
the  parties  in  good  faith  entered  into  a  contract  whereby  it 
was  mutually  agreed  between  them  that  defendant  should  sell 
to  the  plaintiff  25,000  bushels  of  No.  2  corn  at  43  cents  per 
bushel,  deliverable  to  the  plaintiff  at  any  time  during  the 
month  of,  etc.,  at  defendant's  election,  the  plaintiff  to  pay  for 
the  same  at  the  price  aforesaid  on  delivery — and  if  the  jury 
further  believe  from  the  evidence  that  such  contract  was  made 
between  the  parties  as  members  of  the  board  of  trade  at,  etc., 
and  under  the  rules  of  said  board,  and  that  it  was  one  of  the 
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mics  of  said  board  or  that  there  was  f,ny  general  and  nnif  orm 
castom  or  usage  among  dealers  on  said  board  that  when  sucli 
contracts  had  been  made  and  the  price  of  the  grain  should  ad- 
vance before  the  time  of  delivery  of  the  same  that  then  the 
purchaser  had  the  right  to  call  upon  the  seller  to  put  up  or  de- 
posit a  sura  of  money  as  margins  reasonably  sufficient  to  insure 
the  performance  of  the  contract  by  the  seller  and  that  in  case 
of  his  failure  so  to  do  that  the  purchaser  should  have  the  right 
to  go  upon  the  board  and  purchase  an  equal  amount  of  grain 
at  the  then  market  price  for  account  of  the  seller,  charging  him 
with  the  difference  between  the  contract  price  and  such  mar- 
ket price — and  if  the  jury  further  believe  from  the  evidence 
that  on  or  about,  etc.,  the  market  price  of  said  corn  on  said 
board  of  trade  did  advance  to  about  40  cents  per  bushel 
aud  that  plaintiff  then  requested  defendant  to  put  up  such 
margins,  and  defendant  neglected  and  refused  to  do  so 
within  a  reasonable  time  after  such  demand,  then  the  plaintiff 
had  a  right  to  go  into  the  market  and  purchase  for  the  account 
of  the  defendant  25,000  bushels  of  N'o.  2  corn  to  bo  delivered, 
etc.,  at  the  then  market  price.  JPollansbee  vs.  Adams,  86  HI.,  13. 

And  if  the  jury  further  believe  from  the  evidence  that  on, 
etc.,  the  plaintiff  did  in  good  faith  purchase  25,000  bushels  of 
No.  2  com  at  49  cents  per  bushel  for  the  account  of  the  said 
defendant  to  be  delivered,  etc.,  and  that  49  cents  was  then 
the  fair  market  price  thereof,  then  the  plaintiff  is  entitled  to 
recover  from  the  defendant  the  difference  between  the  con- 
ti*act  price  and  the  market  price  so  paid. 

If  the  jury  believe  from  the  evidence  that  some  time  about, 
etc.,  the  parties  entered  into  a  contract  (as  in  the  last  preceding 
instruction)  aud  that  such  contract  was  made  between  the 
parties  as  members  of  the  board  of  trade  at,  etc.,  and  under 
the  rules  of  said  board  of  trade,  then  the  court  instructs  you 
that  under  the  rules  of  said  board  introduced  in  evidence  in 
this  suit,  in  case  of  an  advance  in  the  market  price  of  said 
com  before  the  delivery  thereof,  the  plaintiff  would  have  the 
right  to  call  upon  the  defendant  to  put  up  or  deposit  a  sum  of 
money  as  margins  reasonably  sufficient  to  cover  such  advance 
in  price,  and  in  the  event  of  the  defendant  refusing  to  put  up 
such  margins  the  plaintiff  would  have  the  right  to  go  upon 
the  board  aud  purchase  the  same  quantity  of  !No.  2  corn  at  the 
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then  martet  price  for  the  acscount  of  the  defendant  and  charge 
him  with  the  difference  between  the  contract  price  and  the 
market  price  so  paid,  whether  in  this  case  the  price  of  corn 
did  advance  as  alleged  before  delivery  and  whether  the  plaintiff 
did  demand  such  margins  and  whether  the  defendant  refused 
to  put  such  margins  and  whether  the  plaintiff  did  in  good 
faith  purchase  the  25,0U0  bushels  of  corn  for  the  account  of 
the  defendant  and  pay  therefor — 49  cents  a  bushel, — are  all 
questions  of  fact  to  be  determined  by  the  jury  from  a  prepon- 
derance of  the  evidence  in  the  case. 

If  the  jury  believe,  from  the  evidence,  that  there  was  a  con- 
tract between  plaintiff  and  defendant,  which  fixed  the  amount 
of  margins  which  plaintiff  should  keep  good,  then  they  are 
instructed  as  a  matter  of  law,  that  any  custom  of  the  board  of 
trade,  as  to  the  amount  of  margins  usual  or  reasonable,  is  imma- 
terial in  this  case,  for  the  contract  will  govern  as  to  that  matter. 

If  the  jury  find,  from  the  evidence,  that  there  was  a  con- 
tract between  the  parties  as  to  the  amount  of  margins  which 
plaintiff  should  put  up  for  the  protection  of  the  defendants 
in  their  deals  for  him,  and  that  the  plaintiff  did  not  keep  up 
the  margin  which  he  had  contracted  to  do,  and  that  demand 
therefor  was  made  by  the  defendants,  and  that  upon  such 
demand  the  plaintiff  neglected  and  refused  to  put  such  margins 
within  a  reasonable  time  after  such  demand,  then  the  defend- 
ants would  have  a  right  to  close  out  the  plaintiff's  deals  in 
accordance  with  the  usages  and  customs  prevailing  among 
dealers  on  the  board  of  trade,  provided  the  jury  believe,  from 
the  evidence,  that  there  was,  at  the  time,  any  general  uniform 
and  well  known  usage  or  custom  governing  such  matters 
among  dealers  on  the  board  of  trade.  Denton,  vs.  JackaoUy 
106  111.,  433. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  in 
question  a  general  and  uniform  custom  and  usage  obtained 
among  commission  merchants  doing  business  on  the  board  of 
trade  at,  etc.,  to  the  purport  and  effect,  that  when  one  com- 
mission merchant  upon  the  order  ofa  customer  sold  to  another 
commission  merchant  a  quantity  of  any  commodity  for  future 
delivery  and  it  afterwards  occurred  before  the  maturity  of  the 
contract  that  the  first  commission  merchant  received  from 
another  customer  an  order  to  purchase  the  same,  or  a  larger 
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qnantity  of  the  same  commodity  for  the  same  future  delivery, 
and  he  executed  this  second  order  by  making  a  purchase  from 
the  same  commission  merchant  to  whom  lie  had  made  the  sale 
in  the  other  case,  that  then  and  in  such  case,  the  two  commission 
merchants  would  meet  together  and  exchange  or  cancel  both  the 
contracts  as  between  themselves,  adjusting  the  differences,  if 
any,  in  tlie  prices  between  the  two  contracts  and  restoring  the 
margins,  if  any  have  been  put  up,  and  that  from  tliat  time 
forth  the  first  commission  merchant  should  hold  such  contract 
of  purchase  for  the  benefit  of  the  customer  for  whom  ho  had 
sold  in  the  first  instance,  so  that  the  commodity  of  the  selling 
customer  might,  when  delivered,  be  turned  in  on  the  order  or 
contract  of  the  purchasing  customer,  and  that  in  the  meantime 
the  commission  merchant  guaranteed  to  each  of  his  customers 
the  performance  of  the  contract  as  originally  made  on  his  be- 
half, then  the  court  instructs  you  that  these  customs  and  usages 
are  founded  in  commercial  convenience  and  are  not  in  contra- 
vention of  law  but  are  binding  on  the  parties. 

The  jury  ai'e  instructed  that  by  the  laws  of  this  State,  ware- 
house receipts  are  assignable  by  indorsement  and  the  delivery 
of  a  receipt  properly  indorsed  is  equivalent  to  a  delivery  of 
the  grain  called  for  by  the  receipt  and  a  tender  or  offer  of  a 
warehouse  receipt  properly  indorsed  is  equivalent  to  a  tender 
of  the  grain  called  for  by  the  receipt.  Gregory  vs.  Wendall, 
40  Mich.,  432;  J)ams  vs.  Bussell^  52  Cal.,  611. 


CHAPTER  XIV. 
CONDEMNATION  OF  LANI>— EMINENT  DOMAIN. 


Sbc.    1.  Measure  of  damages. 

2.  Compensation  for  land  taken  irrespective  of  benefits. 

3.  Damages  not  allowed  for  part  not  taken,  when. 

4.  Compensation  covers  what  injuries. 

5.  Appropriation  of  streets. 

NoTB. — Concerning  the  amount  of  damaees  or  the  principles  upon  which 
compensation  is  to  be  measured  to  the  owner  of  property  taken  for  public 
use  there  are  no  fixed  rules  embracing  the  whole  subject  universally  appli- 
cable throughout  the  different  states.  In  determining  the  qvuintum  of  dam- 
age, regard  mast  be  had  to  any  constitutional  or  statutory  provisions  relat- 
ing to  the  subject  and  also  to  the  previous  course  of  decisions  in  which  those 
provisions  have  not  unfrequently  originated.  In  states  where  the  subject 
is  not  expressly  regulated  by  positive  law  the  books  abound  in  cases  which 
cannot  be  reconciled  respecting  what  is  and  what  is  not  proper  to  be  taken 
into  consideration  in  the  way  of  benefits  on  one  hand  or  of  injuries  on  the 
other.    2  Dillon  on  Munic.  Corp.,  §  486. 

§  1.  Measure  of  Damages. — Tlie  court  iDstmctB  tlie  jury  that 
it  is  their  duty  in  this  case  to  ascertain  from  the  evidence  the 
just  compensation  to  be  made  to  the  several  claimants  for  the 
property  to  be  taken  or  damaged  by  the  proposed  improve- 
ment 

Just  compensation  means  the  payment  of  such  a  sum  of 
money  to  the  owner  of  the  property  proposed  to  be  taken  or 
damaged  as  will  make  him  whole,  so  that  upon  the  receipt  by 
him  of  the  compensation  and  damage  awarded  he  will  not  be 
any  poorer  by  reason  of  his  property  being  so  taken  or  dam- 
aged. Bigelmjo  vs.  W.  W.  Rd.  Co.,  27  Wis.,  478;  1  Eedfld. 
on  Ry.,  261. 

In  estimating  the  compensation  to  be  paid  for  the  property 
to  be  taken,  the  jury  should  exclude  from  their  minds  all  con- 
sideration of  possible  benefits,  if  any,  to  accrue  from  the  im- 
provement to  the  lots  or  parts  of  lots  not  proposed  to  be 
taken.     By.  vs.  GiUon^  8  Watts,  ,243. 

You  ai-e  instructed  that  the  measure  of  compensation  to  be 

(136) 
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awarded  to  the  owner  of  the  land  sought  to  be  condemned  in 
this  proceeding  is  the  value  of  the  land  as  a  part  of  the  lot  to 
which  it  belongs;  and  in  determining  such  value  the  jury  are 
instructed  not  to  take  into  consideration  the  effect  which  the 
proposed  improvement  will  have  either  upon  the  whole  lot, 
tlie  part  to  be  taken  or  the  part  that  will  remain  after  the  im- 
provement is  made,  the  value  of  the  portion  which  is  pro- 
posed to  be  taken  should  be  determined  wholly  independently 
of  the  purpose  for  which  it  Iq  to  be  taken. 

§  2.  Compensation  to  be  Made  for  Land  Taken  Irrespective  of 
Benefits. — In  assessing  the  compensation  to  be  made  to  the  own- 
ers of  the  land  the  jury  should  assess  the  value  of  the  land 
taken  at  what  tliey  believe,  from  the  evidence,  it  is  worth,  irre- 
spective of  any  benefits  which  may  or  may  not  accrue  to  the 
remainder  of  the  tract — and  also  any  damage  which  the  jury 
believe,  from  the  evidence,  will  result  to  the  owner  by  reason 
of  the  diminished  value  of  the  remainder  of  the  tract,  if  any- 
thing, in  consequence  of  the  appropriation  of  the  land  taken 
(over  and  above  special  benefits  when  proper). 

In  ascertaining  these  amounts  you  are  to  take  into  considera- 
tion not  only  the  purposes  to  which  the  land  is  or  has  been 
applied  but  any  other  beneficial  purpose  to  which  the  jury  can 
see  from  the  evidence  it  might  reasonably  be  applied,  and 
which  would  affect  the  amount  of  compensation  or  damages. 
Bailway  Co.  vs.  Longworthy  30  Ohio  St,  108. 

You  are  insti'ucted,  as  a  matter  of  law,  that  in  ascertaining 
the  just  compensation  to  be  made  to  the  owners  of  the  several 
tracts  of  land  proposed  to  be  taken,  no  benefit  or  advantage 
whidi  may  accrue  to  lands  or  property  not  taken,  should  be  set 
off  or  deducted  from  the  compensation  coming  to  the  owner 
on  account  of  the  value  of  the  land  which  is  to  be  taken. 

§  8.  Damages  not  Allowed  for  Part  not  Taken,  When. — If  yon 
believe,  from  the  evidence,  that  the  remainder  of  any  lot  or 
parcel  of  land,  part  of  which  is  proposed  to  be  taken  for,  etc., 
will  be  specially  benefited  by  the  improvement,  that  is,  tliat 
it  will  receive  benefits  or  advantages  which  do  not  accrue  to 
other  property  in  the  neighborhood,  and  that  these  special 
benefits  will  increase  its  value  beyond  its  value  as  a  part  of  the 
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whole  lot  before  any  part  was  taken,  then  you  should  find  that 
the  remainder  of  the  property,  or  the  part  not  taken,  will  not 
be  damaged  by  the  contemplated  improvement. 

If  you  believe,  from  the  evidence,  with  regard  to  any  lot  or 
parcel  of  land  m  question,  that  the  just  compensation  which  is 
to  be  awarded  for  the  part  proposed  to  be  taken,  when  added 
to  the  value  of  the  remainder  of  the  lot  not  taken,  will  be 
equal  to  the  value  of  the  whole  lot  or  parcel  of  land  before 
the  taking,  then  you  should  not  award  any  damages  to  that 
portion  or  parcel  of  the  land  not  taken* 

§  4.  Compensation  Covers  What  Iivjuries. — In  cases  of  this 
kind  damages  are  assessed  and  compensation  made  once  for 
all,  and  this  proceeding  will  forever  bar  the  claimant  and  all 
j^ersons  holding  the  property  under  him  from  any  future 
claim  for  damag.es  resulting  from  the  building  and  operation 
of  the  contemplated  road  in  an  ordinary  and  careful  manner. 
The  compensation  is,  therefore,  to  be  determined  according  to 
the  full  measure  of  the  rights  acquired  by  the  corporation, 
and  not  according  to  the  mode  in  which  they  propose  to 
exercise  those  rights  in  the  first  instance.  The  damages  to  be 
assessed  include  all  the  injury  to  the  remaining  portion  of  the 
land  by  cutting  off  access  to  or  egress  from  the  different 
paiiis  of  the  farm,  or  in  rendering  it  inconvenient  for  use  by 
cutting  it  up  into  irregular  pieces  or  in  any  mannei  rendering 
it  less  suitable  for  convenient  and  profitable  occupation  and 
use,  or  for  cutting  it  up  into  lots,  provided  the  jury  believe 
from  the  evidence  that  the  construction  and  operation  of  the 
contemplated  road  across  the  claimant's  farm  will  injuriously 
affect  its  value  in  any  of  these  modes.  Drury  vs.  Midland 
RcL  Co,,  127  Mass.,  571;  G.  <&  I.  Ed.  Go.  vs.  EojpUna,  90 
111.,  316;  1  Eedfld.  on  Ey.,  288. 

If  you  believe,  from  the  evidence,  that  the  lands  of  the 
claimant  adjoining  the  proposed  railroad  track,  will  be  less  valu- 
able because  of  their  exposure  to  £[i*e,  or  for  the  reason  that  the 
railroad  will  cut  the  lands  into  ii-regular  fields,  or  will  render 
access  to  the  different  portions  of  the  lands  more  inconvenient 
or  dangerous,  then,  these  are  all  matters  which  may  be  taken 
into  account  by  you  in  estimating  the  claimant's  damages. 
You  are  not  to  fix  any  definite  estimate  of  the  amount  of 
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damages  arising  from  these  several  sources.  The  true  ques- 
tion to  be  determined  is,  what  is  the  market  value  of  the 
property  as  a  whole,  without  the  railroad,  and  what  will  be 
itB  market  value  after  the  road  is  built  and  in  operation,  mak- 
ing no  allowance  for  any  general  benefits  which  the  property 
may  derive  from  the  building  of  the  road,  and  which  it  will 
share  in  common  with  the  other  property  generally  in  the 
vicinity.  The  value  of  the  property  taken  and  the  deprecia- 
tion in  the  market  value  of  the  remainder,  if  any,  is  the  com- 
pensation to  which  claimant  is  entitled.  Utica  li,  H.  Co.  in 
rey  56  Barb.,  456;  Snyder  vs.  Railroad  Co.^  25  Wis.,  60. 

In  determinina^  whether  the  property  in  question  will  be 
injuriously  affected  by  the  building  and  operation  of  the  rail- 
road, the  jury  may  consider  whether  the  proj^rty  is  adapted 
to  bnsiness  purposes,  or  only  useful  as  residence  property;  but 
you  are  only  to  take  these  matters  into  consideration  for  the 
purpose  of  determining  whether  the  value  of  the  property 
will  be  depreciated,  and  the  extent  of  such  depreciation  by  the 
building  and  oj>eration  of  said  railroad  as  contemplated. 

You  are  further  instructed,  that  in  no  event  must  the  dam- 
ages exceed  the  sum  which  would  be  obtained  by  determining 
the  difference  between  the  actual  value  of  the  property  in 
question  with  the  railroad  constructed  and  operated  in  the 
manner  contemplated,  and  what  that  value  ^ould  be,  were  tlie 
railroad  not  built 

You  are  instructed  that  they  should  not  take  as  a  separate 
and  distinct  basis  for  the  assessment  of  damages,  such  remote 
contingencies  as  frightening  of  horses,  liability  of  fires,  dan- 
ger to  persons  from  passing  trains;  such  contingencies  are  only 
to  be  considered  for  the  purpose  of  determining  whether  and 
to  what  extent  the  value  of  the  property  will  be  decreased  by 
the  building  and  operation  of  the  railroad.  If,  in  consequence 
of  its  exposure  to  such  dangers,  the  actual  value  of  the  prop- 
erty will  be  diminished  to  any  extent,  then  such  decrease  in 
value  measures  the  actual  loss  to  the  owner.  Bleach  vs.  G,  %& 
N.   W.  li.  li,,  48  Wis.,  168. 

If  yon  believe,  from  the  evidence,  that  in  consequence  of 
the  building  and  operation  of  the  railroad  the  property  in 
question  would  be  depreciated  in  value,  whether  from  expos- 
m-e  to  fire,  inconvenience  from  trains  or  from  danger  to  per- 
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sons  and  property,  then  such  matters  will  be  proper  to  be  taken 
into  account  by  you  ki  determining  whether  and  to  what  ex- 
tent the  said  A.  B.  will  bo  damaged  by  the  construction  of 
said  road.  The  real  question  for  the  jury  is  whether,  in  con- 
sequence of  the  building  and  operation  of  the  road,  the 
property  in  question  will  be  diminished  in  value.  Blesch  vs. 
C,  ds  N,  W.  R.  jR.,  48  Wis.,  168. 

If  you  believe,  from  tlie  evidence,' that  there  will  necessarily 
be  an  increased  danger  to  the  premises  in  question  from  fire 
arising  from  the  building  and  operation  of  the  contemplated 
railroad,  or  that  the  cost  of  insuring  the  buildings  thereon, 
with  their  contents,  will  be  necessarily  increased  by  the  build- 
ing and  operating  of  said  road,  and  that  the  (rental)  value  of 
the  premises  will  be  decreased  in  consequence  thereof,  then 
these  are  facts  proper  to  be  considered  by  you  in  determining 
the  question  of  damage,  and  the  amount  thereof,  as  regards 
said  premises.  Lafayette^  ete.,  Hd.  Co.  vs.  Murdocket  aZ.,  68 
Ind.,  137;  Swiniiey  vs.  Ft.  Wayne^  etc.^  Hd,  Cb.,  57  Ind.,  205. 

In  assessing  the  claimant's  damages  your  inquiry  must  be 
confined  to  the  marketable  value  of  his  land  before  and  after 
the  right  of  way  is  appropriated,  taking  into  account,  in  this 
connection,  the  number  of  acres  taken  for  the  right  of  way, 
the  manner  of  its  location,  the  way  his  land  is  cut  by  the  rail- 
road, and  all  other  like  matters  appearing  in  evidence  which 
aSect  the  value  of  the  land,  so  as  to  be  able  to  estimate  its  ti'ue 
market  value,  as  affected  by  the  location  of  the  railroad,  before 
and  after  such  location.  The  difference  in  the  market  value 
of  the  land  before  the  appropriation  of  the  strip  for  right  of 
way  and  after  the  right  of  way  is  taken,  will  constitute  the 
claimant's  true  measure  of  damages;  provided  you  believe, 
from  the  evidence,  that  the  property  will  be  less  valuable  after 
the  right  of  way  is  taken,  in  consequence  of  such  taking. 
Hartshorn  vs.  R  O.  <&  N,  R.  Co,,  52  la.,  613. 

If  you  find,  from  the  evidence,  that  the  claimant's  farm  con- 
sists of  about  (five  hundred)  acres  of  improved  land,  and  that 
defendant's  right  of  way  cuts  the  same  in  such  a  manner  as  to 
injure  the  value  of  the  same,  by  the  manner  in  which  it  is 
divided,  then  you  are  at  liberty  to  consider  all  the  ciicum- 
stances  and  effects,  if  any,  upon  the  lands,  by  reason  of  the 
location  of  the  railroad  thereon,  and  all  the  inconveniences,  if 
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any,  directly  cansed  by  the  railway  in  determining  the  effect 
lyhich  the  same  would  liave  upon  the  market  yalue  of  the 
lands.  You  must  bear  in  mind  it  is  the  depreciation  in  the 
market  value  of  the  premises,  if  any  will  result  from  the 
building  and  oj^eration  of  the  road,  which  is  the  true  measure 
of  damages,  and  for  which  you  are  to  allow.  You  do  not 
allow  anything  for  the  matters  which  cause  such  depreciation, 
except  as  you  allow  for  them  in  allowing  for  the  amount  of 
the  depreciation  itself. 

§  5.  Appropriatton  of  Streets. — Tlie  court  instructs  the  jury 
that  as  the  owner  of  the  lots  and  buildings  in  question,  the 
said  A.  B.  has  a  vested  right  of  free  access  to  and  egress  from 
the  lots  and  buildings  over  and  along  P.  street  in  front  of  the 
lots  as  the  same  are  now  located  and  used.  That  this  is  a  right 
of  property  that  cannot  be  materially  improved  or  destroyed 
without  his  consent  except  upon  payment  to  him  of  reason- 
able compensation  therefor;  and,  therefore,  if  you  believe, 
from  the  evidence,  that  the  contemplated  railroad  will  mate- 
rially impair  or  injure  the  rights  of  ingress  and  egress  in 
the  transaction  of  business  upon  the  premises  in  question,  he 
is  entitled  to  recover  such  damages  as  will  compensate  him  for 
the  injury.  Blesch  vs.  C.  db  N.  W.  Bd.  Co.,  48  Wis.,  168 ; 
Grand  Jiapids,  etCy  JSd,  Co,  vs.  Heisel,  38  Mich.,  62;  Cent. 
Brance  U.  P.  Bd.  Co,  vs.  Tvnne^  23  Kans.,  585. 

If  you  find,  from  the  evidence,  that  the  property  of  the 
said  A.  B.  will  be  injuriously  affected  by  the  construction 
and  operation  of  the  contemplated  railroad  along  in  front 
of  the  said  lots,  then  the  measure  of  damages  will  be  the 
difference  between  the  value  of  the  property  without  the 
railroad,  and  its  value  with  the  road  built  and  in  operation. 

If  the  jury  believe,  from  the  evidence,  that  the  running  of 
the  cars  and  locomotives  on  the  street  in  front  of  the  prem- 
ises in  question,  in  the  usual  and  ordinary  manner  of  operating 
such  cars  and  locomotives,  will  create  smoke  and  cinders  and 
throw  them  upon  the  premises,  so  as  materially  to  impair  the 
reasonable  use  and  enjoyment  thereof,  then  you  have  a  right 
to  take  these  matters  into  consideration  in  determining 
whether  or  not  the  said  A.  B.  will  be  damaged  by  the  location 
and  operation  of  the  railroad;  but  said  damages,  if  any,  must 
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be  actual  damages,  and  they  can  only  be  considered  for  the 
))urpose  of  determining  whether  the  value  of  the  property, 
with  the  road  constructed,  will  be  less  than  it  would  be  with- 
out the  railroad,  and  the  extent  of  the  depreciation  in  value, 
if  any.     Chicago^  eic,^  R,  Co,  vs.  Hall^  90  III.,  42. 

The  jury  are  instructed,  that  if  they  find  from  the  evidence 
that  the  plaintiflE  will  enjoy  any  benefits  peculiar  to  his  land 
from  the  i-ailroad  being  built  on  this  street,  such  benefits 
must  be  deducted  from  his  damages,  if  any  are  sustained  by 
liim ;  but  such  benefits  as  he  will  enjoy  in  common  with  the 
whole  community  must  not  be  so  deducted. 

In  estimating  the  damages  arising  from  (the  widening  of 
the  street)  and  the  taking  of  the  claimant's  land  therefor,  the 
jury  should  allow  as  a  set-off,  any  special  benefits  which  will 
accrue  to  that  portion  of  the  lot  not  taken  in  consequence  of 
(the  widening  of  the  street),  provided,  the  jury  believe,  from 
the  evidence,  that  any  such  special  benefit  will  accrue  there- 
from. Tlie  benefits  which  may  be  thus  deducted  or  set  off, 
are  such  as  are  direct  and  special  to  the  property  of  the  claim- 
ant, but  not  general  benefits  shared  by  his  land  in  common 
with  other  lands  in  the  vicinity,  or  in  common  with  other  lots 
abutting  on  the  same  street,  no  part  of  which  is  taken.  Bene- 
fits may  be  direct  and  special  although  other  lots  upon  the 
same  street  similarly  situated  will  be  similarly  benefited. 
Parks  vs.  Hampden^  20  Mass.,  395;  Cross  vs.  Plymouth^  125 
Mass.,  557. 

If  you  believe,  from  the  evidence,  that  the  property  in 
question  is  city  property,  and  mainly  valuable  to  be  built  up 
and  occupied  as  a  residence,  or  for  building  purposes,  and  that 
it  is  in  such  close  proximity  to  the  proposed  railroad  that  the 
jar  caused  by  the  moving  trains  will  affect  the  buildings 
standing  thereon,  or  the  noise, 'smoke  or  increased  danger 
caused  by  the  use  of  the  railroad,  will  depreciate  the  market 
value  of  the  property,  then  such  matters  are  proper  to  be 
considered  by  you  in  estimating  the  amount  of  compensation 
to  which  the  plaintiff  is  entitled.  Tou  are  not  to  fix  any  defi- 
nite estimate  of  the  amount  of  damages  arising  from  the 
several  sources.  The  real  question  to  be  determined,  is,  what 
is  the  market  value  of  the  property  as  a  whole  without  the 
railroad,  and  what  will  be  the  market  value  of  the  remainder 
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after  the  road  is  built  and  in  operation,  making  no  allowance 
for  any  general  benefits  which  the  property  may  derive  from 
the  building  of  the  road  and  which  it  will  share  in  common 
with  other  property  generally,  in  the  vicinity.  The  value  of  the 
property  taken  and  the  depreciation,  if  any,  in  the  market 
value  of  the  remainder,  added  together  constitute  the  compen- 
sation to  which  the  claimant  is  entitled  in  this  proceeding. 
In  re  N,  T.  C.  It.  H.y  15  Hun,  63;  Chicago^  etc,  H,  Co.  vs. 
Hall,  90  111.,  42. 

In  considering  the  claim  for  damages  to  the  part  of  the  lot 
not  proposed  to  be  taken,  the  question  for  the  jury  to  deter- 
mine is  whether  such  remainder  will  be  damaged  by  the  pro- 
posed improveiiijut,  and  if  the  jury  believe,  from  the  evidence, 
that  the  substitution  of  a  street  immediately  in  front  of  and 
adjoining  such  remainder  in  the  place  or  instead  of  the  strip 
of  land  proix)sed  to  be  taken,  will  not  decrease  the  value  of 
such  remainder  below  its  value  considered  as  a  part  of  the  lot 
before  any  portion  was  proposed  to  be  taken,  then  the  jury 
should  not  iind  any  damages  as  to  such  remainder. 

You  are  instructed  that  while  yon  may  and  should  consider 
the  various  theories  or  modes  detailed  by  the  witnesses  by 
-which  they  severally  arrived  at  the  amount  of  compensation 
to  be  made  or  the  value  of  the  land  to  be  taken,  you  may 
adopt  the  theory  or  mode  which  appears  to  you  to  be  the 
best  and  fairest,  if  not  inconsistent  with  the  rules  of  law  as 
given  in  these  instructions. 

If  you  believe  from  the  evidence  that  in  any  instance  the 
diminution  of  a  lot  by  this  proposed  improvement  will  impair 
the  value  of  the  part  of  the  lot  not  taken,  such  impairment 
should  be  considered  as  an  actual  injury  to  the  part  not  taken, 
and  as  the  direct  result  of  such  taking,  and  for  which,  under  the 
constitution  and  laws  of  this  state,  the  owner  is  entitled  to 
compensation,  but  he  is  only  entitled,  in  this  case,  to  recover  as 
damages  the  excess  of  damage,  if  any,  above  the  benefits,  if 
any,  which  will  accrue  to  the  part  not  taken  by  reason  of  such 
improvement. 

You  are  further  instructed,  as  a  matter  of  law,  that  the  owner 
is  entitled  not  simply  to  such  compensation  for  the  land  taken 
as  the  land  w'ould  sell  for  at  forced  sale,  but  to  such  sum  as 
you  believe  from  the  evidence  the  land  is  fairly  worth  and 
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would  bring  in  the  market  in  the  nsual  method  of  Belling  land 
at  private  sale. 

You  are  not  to  understand,  from  any  of  the  instructions 
given,  that  the  value  of  the  part  of  the  lot  to  be  taken  is  to  be 
estimated  at  its  value  for  use  independently  of  the  balance  of 
the  lot,  but  its  value  is  to  be  estimated  with  reference  to  its 
use  in  connection  with  and  as  a  portion  of  the  property  not 
taken. 
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Ii6  CONTRACTS. 

§  1.  Capacity  to  Contract. — The  jury  are  instructed,  tliat 
the  law  presumes  that  all  adult  persons  have  sufficient  intel- 
lectual capacity  to  transact  business  with  ordinary  intelligence, 
and  the  party  alleging  incapacity  must  overcome  this  presump- 
tion by  a  preponderance  of  evidence.  2  Pars,  on  Cont,  572; 
McCarty  vs.  Keaman^  86  LI.,  291. 

Tlie  court  instructs  you,  that  the  legal  presumption  is,  that 
all  persons  of  mature  age  are  of  sound  mind  and  memory,  and 
this  presumption  continues  until  the  contrary  is  shown  by  a 
prep'>nderance  of  evidence.     Silly  vs.  Waggoner^  27  111.,  395. 

Tlie  court  insti'ucts  you,  as  a  matter  of  law,  that  when  the 
mind  is  so  deranged  that  a  person  cannot  comprehend  and 
understand  the  eflFect  and  consequences  of  an  act,  or  the  busi- 
ness in  which  he  may  be  engaged,  then  the  law  will  relievo 
him  from  the  consequences  of  his  acts;  but  so  long  as  he  is 
possessed  of  the  requisite  mental  faculties  to  transact  rationally 
the  ordinary  aflPairs  of  life,  he  will  not  be  released  from  the 
responsibility  that  rests  npon  the  ordinary  citizen.  Harris  ve. 
^amsley.^X  la.,  671;  2  Pars,  on  Cont.,  572;  Titcoinb  vs. 
Vantyle,  84:  l\l  372. 

To  establish  such  a  want  of  mental  capacity  as  will  avoid  a 
contract  on  that  ground,  there  must  be  such  a  degree  of  men- 
tal derangement  or  imbecility  of  mind  as  will  induce  the  belief 
tliat  the  party  was  incapable  of  comprehending  the  effect  and 
consequences  of  his  act  in  entering  into  the  contract. 

If  a  person  is  capable  of  reasoning  correctly  on  the  ordinary 
affairs  of  life,  or  is  capable  of  comprehending  and  understand- 
ing the  consequences  which  usually  accompany  ordinary  acfc;, 
he  will  be  lield  to  be  of  sound  mind,  and  be  bound  by  his  con- 
tracts.    Baldioin  vs.  Duntoiiy  40  111.,  188. 

The  court  further  instructs  you,  that  mere  mental  weak- 
ness of  one  of  the  parties  to  a  contract,  is  not  sufficient  to  avoid 
the  contract,  or  authorize  the  party  to  rescind  it,  if  such  weak- 
ness does  not  amount  to  an  inability  to  comprehend  and  under- 
stand the  terms  and  effect  of  the  contract,  unless  it  is  accom 
panied  by  evidence  of  imposition  or  undue  influence.     Ihid. 

§  2.  Dmnkeimess. — The  court  instructs  the  jury,  as  a  matter 
of  law,  that  to  render  a  transaction  voidable  on  account  of  the 
drunkenness  alone  of  a  party  to  it,  it  should  appear,  from  the 
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evidence,  that  lie  was  so  drunk  as  to  have  drowned  Ins  reason, 
memory  and  jiidornicnt,  and  imjniired  his  nientj\l  faculties  to  an 
extent  that  would  render  him  wholly  idiotic  for  the  time 
being.  Bates  vs.  Ball^  72  III.,  108;  CureiuJer  vs.  Waddimj- 
ham^  5  Mo.  App.,  457;  Miller  vs,  Finlcy^  26  Mich.,  249; 
Johnson  vs,  Phifer^  6  Xeb.,  401. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  procured 
intoxicating  liquors  and  influenced  the  defendant  to  drink  of 
the  same  until  he  became  so  intoxicated  that  he  lost  the 
rational  use  of  his  mental  faculties,  and  so  that  he  did  not  un- 
derstand what  lie  was  doing,  and,  while  he  was  in  this  condi- 
tion, procured  his  signature  to  the  contract  in  question,  then 
such  conti-act  would  be  void  as  against  the  said  defendant,  and 
lie  is  not  bound  thereby.  Mitchell  vs.  Kbujnianyb  Pick.,  431; 
1  Pars,  on  Cont,  383. 

§  3.  Frand  and  Circnmvention  in  Procuring  Execntion  of  Con- 
tract.— If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  induced  by  the  plaintiffs,  or  either  of  them,  to  sign 
the  written  contract  offered  in  evidence,  by  the  fraud  and  cir- 
cumvention of  said  plaintiffs,  or  either  of  them,  then  such 
written  conti-act  is  void  as  against  the  defendant,  and  he  is 
only  bound  by  the  actual  contract  made  between  the  parties, 
as  shown  by  other  evidence  in  the  case. 

If  you  believe  from  the  evidence  that,  at  the  time  the  con- 
tract was  made,  the  defendant  was  unable  to  read  writing 

readily  and  understand ingly,  and  requested  the  said 1o 

read  the  said  contract  to  him  (or  the  said proposed  to 

read  the  same  to  him),  and  did  so  read  it  to  the  defendant; 
and  if  you  further  believe  from  the  evidence  that  the  said 

,  when  reading  the  said  instrument,  mi>read  the  same 

in  any  material  part,  and  thus  induced  the  defendant  to  sign 
the  said  contract,  when  he  would  not  otherwise  have  done  so, 
this  would  constitute  fraud  and  circumvention  within  the 
meaning  of  the  law,  and  such  contract  is  not  binding  on  said 
defendant,  and  the  same  is  wholly  void  as  to  him. 

§  4.  Signature  Procured  by  Fraud — Bunlen  of  Proof. — If  the 
jury  believe  from  the  evidence  that  the  defendant  signed  the 
{lease)  in  question,  then  the  covenants  on  his  part  therein  con- 
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tained  wiH  be  binding  upon  the  defendant,  tinless  the  jury 
further  believe  from  the  evidence  that  he  was  induced  to  sign 
the  same  by  some  fraud  practiced  on  him  by  the  plaintiff;  and 
such  fraud  must  not  be  presumed  by  the  jury  without  proof, 
it  must  be  proved  by  a  preponderance  of  evidence. 

Tou  are  further  instructed,  that  although  you  may  believe 
from  the  evidence  that  the  defendant  signed  the  lease  in 
question  without  reading  the  same  over,  still  he  cannot  release 
himself  from  the  performance  of  the  covenants  therein  con- 
tained, unless  you  further  believe  from  the  evidence  that 
the  plaintiff  fraudulently  induced  the  defendant  to  sign  said 
lease  without  reading  it  or  knowing  its  contents. 

§  5.     What  Constitutes   a  Contract — Assent  of  Parties. — The 

court  instructs  the  jury,  that  before  there  can  be  a  contract 
between  two  parties,  the  minds  of  the  two  parties  must  come 
together  and  agree  upon  all  the  terms  and  conditions  of  the 
contract;  or,  as  is  sometimes  said,  the  minds  of  tlie  contract- 
ing parties  must  meet.  1  Par.  on  Cent,  475;  JBalcer  vs.  John- 
son  Go.^  37  la.,  186;  Steel  vs.  MilleTy  40  la.,  402;  Davidson 
vs.  Paj^evy  57  111.,  300. 

Tou  are  instructed,  that  if  one  person  makes  a  proposition 
to  another,  and  the  latter,  without  any  formal  acceptance  of 
the  proposition,  enters  upon  the  performance  of  it,  and  pro- 
ceeds to  avail  himself  of  its  benefits,  he  will  be  as  fully  bound 
as  if  he  had  in  terms  accepted  the  offer.  Miller  vs.  Manisy 
57  HI.,  126. 

§  6.  What  a  Contract  of  Sale. — The  jury  are  instructed,  that 
to  constitute  a  contract  of  sale  of  personal  property,  for  future 
delivery,  the  minds  of  the  two  parties  must  meet  and  agree 
on  the  article  to  be  sold,  the  price  to  be  paid,  the  terms  of 
the  payment,  and  the  time,  place  and  terms  of  delivery  of  the 
property  sold,  so  that  each  mind  assents  to  all  the  require- 
ments of  the  other;  if  any  one  of  these  mattei's  is  left  open 
for  fnrtlier  consideration  and  further  settlement,  there  is 
no  complete  bargain. 

§  7.  Consideration  Necessary  to  a  Valid  Contract. — Tlie  court 
instructs  the  jury,  that  any  promise,  for  which  there  is  no  con- 
sideration, cannot  be  enforced  at  law. 
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§  8.  What  is  Consideration. — The  court  instructs  the  jury, 
that  whatever  works  a  benefit  to  the  party  promising,  or  what- 
ever works  any  loss  or  disadvantage  to  the  pers^^n  to  whom 
the  promise  is  made,  although  without  aity  benefit  to  the 
promisor,  is  a  sufficient  consideration  to  support  a  contract  or 
agreement     1  Pars,  on  Cont,  430;  1  Pars,  on  N.  &  B.,  175. 

One  promise  is  a  good  consideration  for  another  promise, 
and  if  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
the  alleged  contract  the  plaintiff  promised  and  agreed  with 
the  defendant  that  he  would,  etc.,  and  that  in  consideration 
thereof  the  defendant  then  agreed  with  the  plaintiff  tliat  lie 
would,  etc,  then  one  of  these  promises  is  a  good  consideration 
for  the  other,  and  the  several  agreements  are  binding  upon 
the  respective  parties.  Dockray  vs.  Dunn^  37  Me.,  442;  Kei^- 
ier  vs.  Miller^  25  Penn.  St,  401;  1  Pars,  on  Cont,  448. 

§  9.  New  Promise  to  Perform  Legal  Obligation. — Tlic  court 
instructs  the  jury,  that  if  one  party  promise  another  to  do 
what  he  is  already  under  legal  obligation  to  {)erforra,  then 
such  a  promise  is  not  a  good  consideration  for  a  promise  by  the 
other  party,  and  a  promise  by  him  upon  such  a  consideration 
18  not  binding,  and  cannot  be  enforced  against  him  by  suit- 
1  Pars,  on  Cont,  437;  Collins  vs.  Godcf  reify  1  B.  &  Ad.,  950; 
Early  vs.  Burt^  6S  la.,  716;  Tucker  vs.  Yaughi,  23  N.  W. 
Rep.,  846. 

§  10.     Promwo  to  Receive  Part  Payment  in  Fall  Satisfaction. — 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of  the 
alleged  agreement  interposed  as  a  defense  in  this  case,  the  de- 
fendant was  indebted  to  the  plaintiff  in  the  sum  of  (§100),  and 
that  that  indebtedness  was  then  due,  then,  although  the  jury 
may  further  believe,  from  the  evidence,  that  the  plaintiff 
promised  the  defendant  that  if  he  would  pay  (§50)  of  such  in- 
debtedness within  (ten  days)  from  that  date^  he  would  take  that 
as  payment  in  full,  and  forgive  him  the  balance  of  the  debt; 
and  further,  that  relying  upon  that  promise,  the  defendant 
did,  within  ten  days,  pay  the  said  sum  of  (850),  still  such 
promise  on  the  part  of  the  plaintiff  was  without  consideration, 
and  void  as  to  him,  and  he  is  not  bound  thereby.  2  Pars,  on 
Cont,  618;  Seymour  vs.  Miiiturn^  17  Johns.,  169;  Bryant  vs. 
Brazil,  52  la.,  350. 
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§  11.  Partial  Payment  by  Strangers. — Though  the  fury  may 
believe,  from  the  evidence,  that,  at  the  time  of  the  alleged 
agreement  for  a  settlement  of  the  matter  in  controversy  in 
this  case,  the  defendant  was  indebted  to  the  plaintifiE  in  the 
sum  of  about  ($100),  and  that  such  indebtedness  was  then  due, 
stfll,  if  the  jury  further  believe,  from  the  evidence,  that  at 
that  time  the  ])laintiff  promised  the  defendant  that  if  he  would 
raise  ($50)  and  pay  that  sum  on  the  indebtsdness  within  (te)i 
day 8)  from  that  date,  that  he  would  take  that  amount  as  pay- 
ment in  full,  and  forgive  him  the  balance  of  the  debt;  and 
further,  that  relying  upon  that  promise,  and  in  consideration 
thereof  {phe  father  of  defendarU)  paid  the  plaintiff  the  said 
sum  of  ($50,)  then  such  payment  by  the  father  forms  a  good 
consideration  for  the  promise  of  the  plaintiff,  and  he  is  bound 
thereby.  2  Pars,  on  Oont,  619;  Boyd  vs.  Ilitchcocky  20  John., 
76;  Kellogg  vs.  Richards^  14  Wend.,  116. 

§  12.  Constrnction  of  Ck>ntract9. — ^The  court  instructs  the 
jury,  that  when  parties  are  making  a  bargain  or  entering  into 
a  contract,  they  will  be  held  to  mean  and  intend  just  what  the 
language  used  commonly  imports,  as  ordinarily  used  in  refer- 
ence to  the  subject  matter  of  the  contract,  and  not  what  either 
party  may  have  secretly  intended  or  meant.  liadell  vs. 
Scharlan^  ^^  Wis.,  188. 

Still,  if  the  jury  believe,  from  the  evidence  in  this  case, 
th^-t,  at  the  time  of  the  making  of  the  alleged  contract  in  this 
case,  the  plaintiff  said  *  *  *  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  defendant  understood 
plaintiff  to  say  *  *  *  and  that,  acting  on  that  understand- 
ing, defendant  replied  *  *  *  this  language  would  not 
constitute  a  binding  bargain  or  contract  between  the  parties. 
JS'ichoU  vs.  Mercer^  44  111.,  250;  2  Pars,  on  Oont.,  494. 

§  13.  Contract  Modified. — If  the  jury  believe,  from  the  evi- 
dence, that  after  the  making  of  the  written  contract,  the  parties, 
by  parol  agreement,  modified  the  same  as  to  the  time  of  per- 
formance, and  as  to  the  quality  of,  etc.,  to  be  delivered,  and 
that  the  plaintiff  performed  the  said  contract  as  so  modified, 
by  delivering,  etc.,  then  both  parties  would  be  bound  by  the 
contract  as  thus  modified.     Lee  Grand  Quarry  vs.  licichard, 
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40  la.,  161;  1  Greenl.  Ev.,  §  303,  304;   Cook  vs.  Jlifrf/if/.lO 
in.,  96;  Seaman  vs.  (7I2ara,  29  Mich.,  66. 

The  jury  are  instructed,  that  although  a  sealed  contract, 
while  it  remains  in  force  and  is  to  be  performed,  cannot  be 
shown  to  have  been  changed  by  parol  agreement,  still,  a  con- 
ti-act  under  seal  may  be  changed  by  a  subsequent  verbal  agree- 
ment for  the  performance  of  additional  work,  or  the  furnish- 
ing of  additional  materials,  or  for  the  payment  of  an  additional 
snm  of  money,  and  if  the  work  is  subsequently  performed,  or 
the  material  furnished  in  accordance  with  the  terms  of  the 
contract,  as  thus  changed,  tlie  change  will  bo  binding  upon 
both  tlie  parties.     Barton  vs.  Gratj^  57  Mich.,  622. 

§  14.  Right  to  Rescind  Contract  for  Fraud.— Tlie  law  is,  that 
if  a  party  is  defrauded  in  a  contract  by  the  false  and  fraudu- 
lent representations  of  the  other  party,  he  may  elect  whether 
he  will  stand  by  the  contract  or  rescind  it;  he  may  stand  by  it 
and  recover  damages,  if  any,  resulting  from  the  fraud,  or  ho 
may  rescind  the  contract  and  recover  back  what  he  has  paid. 
Parker  vs.  2£arquisj  64  Mo.,  38;  Wats)}i  C,  eft  31,  Co,  vs. 
(Ja^teely  ^S  Ind.,  476;  Berringer  vs.  Beecher^  58  Mich.,  557. 

You  are  instructed,  that  in  order  that  representations  may  be 
regarded  as  fraudulent,  so  as  to  be  a  ground  for  rescinding  a 
contract,  they  must  be  both  false  and  fraudulently  made.  If 
they  are  made  with  an  honest  belief  of  their  truth,  at  the  time, 
they  are  not  fraudulent;  but  if  made  recklessly,  and  without 
any  knowledge  or  information  on  the  subject  calculated  to  in- 
duce such  belief,  and  they  prove  to  bo  untrue,  then  they  aie 
fraudulent  within  the  meaning  of  the  law.  Parmlee  vs. 
AdolpK  28  Ohio  St.,  10. 

§  15.  Right  to  Rescind  for  Mistake  of  Fact. — The  court  instructs 
the  jurv,  that  where  a  contract  is  made  under  an  honest  mis- 
take,  as  to  a  material  fact  affecting  the  right  of  the  ])arties,  it 
may  be  rescinded  by  the  party  sought  to  be  charged,  upon 
discovering  such' mistake;  provided,  that  ho  is  guilty  of  no 
want  of  diligence  in  not  ascertaining  what  the  real  facts  were. 
Byera  vs.  Chapin,  28  Ohio  St.,  300;  1  Story  Eq.  Jur.,  §  134; 
Pars.  Cont,  460;  Montgomery  Co.  vs.  Am.  E.  Co,^  47  la.,  91. 
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§16.  Notice  of  Intention  to  Rescind  Mnst  be  Given^  etc. — Tlie 
jury  are  instructed,  that  when  a  person  intends  to  rescind  a 
contract  on  the  ground  of  fraud,  or  on  the  ground  of  mistake, 
he  must  give  notice  of  his  intention  promptly,  and  as  soon  as 
it  can  reasonably  be  done  after  discovering  the  facts  which  en- 
title him  to  rescind,  or  else  he  will  be  hold  to  have  ratified  the 
contract. 

And  in  this  case,  whether  the  defendant  gave  the  plaintiflE 
notice  of  his  intention  to  rescind  the  contract  in  question,  and 
whether  such  notice  was  given  as  soon  as  it  could  reasonably 
be  done  after  the  alleged  discovery  of  the  fact,  relied  upon  as 
giving  the  right  to  rescind,  are  questions  of  fact  to  be  deter- 
mined by  tlie  jury  from  the  evidence  in  the  case.  Parmlee 
vs.  Adoljph^  28  Ohio  St.,  10;  Byer^s  vs.  Cliapiny  28  Ohio  St., 
300. 

§  17.  Rescinding  by  Mntnal  Consent. — Tlie  Jury  are  instructed, 
that  all  contracts  may  be  rescinded  by  the  consent  of  all  the 
contracting  parties,  and  this  consent  need  not  always  be  ex- 
])re6sed  in  words.  If  either  party,  without  right,  claims  to 
rescind  the  contract,  the  other  ]^arty  need  not  object;  and  if  ho 
permit  it  to  be  rescinded,  it  will  be  done  bj'  mutual  consent. 
2  Par.  on  Cont.,  678. 

§  18.  Rescinding  for  Non-Performance. — The  jury  are  in- 
structed, that  when  one  party  fails  or  refuses  to  perform  his 
part  of  the  contract,  with  an  intention  to  abandon  it,  or  disables 
himself  irom  performing  it,  the  other  party  may  treat  the 
contract  as  rescinded.     2  Par.  on  Cont,  678. 

The  court  instructs  you,  as  a  matter  of  law,  that  a  contract 
cannot  be  rescinded  by  one  of  the  parties  alone,  for  non-per- 
formance by  the  other,  unless  b^th  can  be  restored  to  the  con- 
dition in  which  they  were  before  the  contract  was  made;  and 
if  one  of  the  parties  has  derived  any  advantage  from  a  partial 
performance  by  tlie  other,  he  cannot  hold  the  benefit  of  this 
and  rescind  as  to  the  residue,  on  the  ground  of  the  other's 
non-performance.     2  Par.  on  Cont.,  679. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  has 
made  all  the  payments  called  for  by  the  contract  read  in  evi- 
dence, at  the  time  and  in  the  manner  therein  specified,  except- 
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ing  the  last  payment  called  for,  and  that  when  the  lai^t 
payment  became  due  he  tendered  to  the  defendant  the  full 
amount  thereof  and  demanded  a  deed  of  the  premises ;  and 
further,  that  the  defendant  wae  then  unable  to  convey  the 
premises  in  question  to  the  plaintiff  by  a  good  and  sufficient 
deed  in  fee  simple,  and  clear  of  all  incumbrances,  and  that  he 
failed  and  neglected  bo  to  do  within  a  reasonable  time  there- 
after, then  the  plaintiff  had  a  right  to  treat  siiid  contract  as 
re^icinded,  and  to  sue  for  and  recover  back  the  money  so  paid 
by  him,  with  interest  thereon  at  the  rate  of  six  \)er  cent,  per 
^nnnm,  unless  it  appears,  from  a  preponderance  of  the  evi- 
dence, that  the  parties,  by  some  subsequent  agreement,  have 
modified  or  otherwise  waived  the  terms  of  said  original  agree- 
ment 

If  you  believe,  from  the  evidence,  that  before  the  time 
mentioned  in  the  contract  for  the  delivery  of  the  deed,  the 
lands  mentioned  in  the  contract  had  been  sold  for  taxes,  and 
a  tax  deed,  under  said  sale,  delivered  and  recorded  among  the 
land  records  of  this  county,  then  such  tax  deed  would  consti- 
tute an  incumbrance  on  said  laud,  and-  the  plaintiff  was  not 
bound  to  accept  the  deed  from  the  defendant  until  such  tax 
title  should  be  released  or  conveyed  to  the  defendant. 

Tou  are  instructed,  that  under  the  contract  read  in  evidence, 
the  plaintiff  could  not  call  upon  the  defendant  for  a  deed  until 
the  plaintiff  had  paid  or  tendered  the  last  payment  mentioned 
in  the  contract,  and  unless  it  appears,  from  a  preponderance 
of  the  evidence,  that  through  no  fault  of  the  plaintiff,  and 
after  payment  or  tender  of  the  entire  amount  of  the  purchase 
money,  the  defendant,  upon  demand,  has  refused  or  neglected 
to  tender  to  the  plaintiff  a  deed  of  the  premises  in  question, 
the  jury  should  find  the  issues  for  the  defendant. 

§  19.  Partial  Performance — Breach  of  Contract. — The  court 
instructs  the  jury,  as  a  matter  of  law,  that  where  two  parties 
enter  into  a  lawful  contract  upon  sufficient  consideration,  and 
one  of  the  parties  is  ready  and  willing  to  perform,  and  makes 
preparation  to  perform  on  his  part,  but  is  prevented  from  per- 
forming by  the  other  party,  the  i)arty  so  ready  and  willing  to 
perform  can  recover  all  damages  suffered  by  him  by  reason  of 
the  default  of  the  other  party,  including  necessary  exi^enses 
incurred  in  making  such  preparation. 
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§  20.  Hardship  will  not  Excuse  Non-Performance. — The  jury 
are .  instructed,  as  a  matter  of  law,  that  where  parties  enter 
into  a  valid  and  lawful  contract  for  the  performance  of  an  act 
not  impossible  in  itself,  then  mere  hardship,  or  even  subse- 
quent impossibility  of  performance,  will  not  excuse  a  non- per- 
formance of  the  contract,  unless  the  impossibility  of  perform- 
ance arise  from  an  act  of  God. 

§  21.  What  an  Act  of  God. — The  jury  are  instructed,  that  to 
make  an  act  of  God  an  excuse  for  not  performing  a  covenant, 
or  for  not  complying  with  the  terms  of  a  contract,  perform- 
ance must  be  impossible  by  or  through  any  known  exercise  of 
human  skill  or  power — something  must  occur  which  no  ordi- 
nary skill  or  precaution  could  have  foreseen  or  prevented.  2 
Par.  on  Cont.,  672;  Shear  vs.   WrigU,  60  Mich.,  159. 

\See  Act  of  God,\ 

§  22.  Burden  of  Proving  Breach  of  Contract. — The  court  in- 
structs the  jury,  that  to  entitle  the  plaintiff  to  recover  in  this 
case  he  must  prove,  by  a  preponderance  of  evidence,  the  con- 
tract substantially  as  alleged  in  the  declaration,  and,  also,  the 
breach  of  the  contract  as  therein  alleged  and  charged,  and 
unless  he  has  done  so,  the  jury  should  lind  for  the  defendant. 

The  court  instructs  you,  that  to  entitle  the  plaintiff  to  recover 
in  this  case,  he  must  prove  every  material  allegation  in  his 
declaration  by  a  preponderance  of  the  evidence;  he  mu>t 
show,  by  a  preponderance  of  evidence,  that  {here  follow  the 
charges  in  the  declaration). 

§  23.  Contract  made  on  Snnday. — The  court  instructs  the 
jury,  that  so  far  as  the  Jaw  is  concerned,  parties  can  make  a 
valid  contract  as  well  on  Sunday  as  on  any  other  day.  And, 
in  this  case,  if  the  jury  believe,  from  the  evidence,  that  tlie 
parties  did  agree,  the  one  to  sell  the  com  and  the  other  to 
purchase  it,  that  contract  would  be  binding  upon  both  the 
parties,  although  they  themselves  may  have  Bup])osed  that  to 
make  the  contract  binding  they  would  have  to  meet  on  some 
other  day  to  ratify  it.  Moore  et  al.  vs.  Murdoch  et  al,y  26 
Gal.,  5U;  Richmond  vs.  Moore^  107  111.,  429. 

Contra:     The  court  instructs  the,  jury,  that  all  contracts 
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made  in  tliis  state  on  Sunday,  tliougli  not  absolutely  void,  are 
voidable,  and  neither  party  can  be  bound  to  perform  such  a 
contract  against  his  will.  Mfri wether  vs.  Smithy  44  Ga.,  541; 
Pike  vs.  Kuig^  16  la.,  49;  Pcake  vs.  Conhvi^  43  la.,  iiDT;  2 
Pars,  on  Cont.,  757.     Gilbert  vs.  Vachoriy  69  Ind.,  372. 

§  24.  Marriage  Contracts,  How  Provefl. — Tlie  court  instructs 
the  jury,  that  to  prove  a  contract  of  marriage  an  expressed 
contract  need  not  be  shown.  A  mutual  engagement  may  be 
inferred  from  constant  and  devoted  attention,  gladly  welcomed, 
from  reciprocal  affection,  and  the  interchange  of  lettere  ex- 
pressive of  earnest  love.  liockafellow  vs.  Neiocomh^  57  111., 
186;  2  Pars,  on  Cont,  62;  lioyal  vs.  Smith,  40  la.,  615. 

The  court  instructs  you,  that  the  contract  to  marry  may  be 
proved  by  either  positive  or  circumstantial  evidence,  and 
when,  it  is  proved,  by  one  or  the  other  mode;  unless  the  evi- 
dence discloses  facts  absolving  the  party  from  its  observance^ 
the  party  must  be  held  liable  for  its  breach  precisely  as  in  the 
case  of  any  other  contract.      Wri(/htma?i  vs.  Coats^  15  ilass.,  1. 

If  you  believe,  from  the  evidence,  that  the  defendant  prom- 
ised to  marry  the  plaintiff,  as  alleged  in  the  declaration,  then 
no  actual  promise  of  the  plaintiff  need  be  shown.  Evidence 
of  her  preparation  for  marriage  and  of  her  carrying  herself  as 
consenting  to  and  approving  his  promise,  if  such  evidence  has 
been  introduced,  would  bo  sufficient  to  establish  a  contract  of 
marriage  between  the  parties;  provided  you  believe  from  such 
evidence  that  there  was  a  marriage  contract  between  the  par- 
ties. 

A  contract  of  marriage  like  any  other  contract  may  be 
established  either  by  express  proof  of  the  agreement  or  by  the 
proof  of  circumstances  from  which  it  may  reasonably  be  im- 
plied. The  plaintiff  to  maintain  an  action  for  a  breach  of  a 
marriage  contract  must  show  not  only  an  express  or  implied 
promise  to  marry  on  the  part  of  the  defendant  but  she  must 
also  show  by  the  evidence  an  ability  and  a  readiness,  or  an 
offer  to  perform  on  her  part;  but  these  conditions  also  may  be 
inferred  by  the  jury  as  well  as  the  promise  itself  from  facta 
and  circumstances  proved  on  the  trial;  provided  the  jury  be- 
lieve from  such  facts  and  circumstances,  together  with  all  the 
evidence  in  the  case,  that  the  plaintiff  was  able,  ready  and 
willing  to  perform  the  contract  on  her  part. 
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§  25.  TJnchastity  no  Defense,  When. — Tlie  court  instnicts 
the  jury,  that  when  a  party  enters  into  an  engagement  to 
marry  with  a  knowledge  that  the  other  party  is  unchaste,  he 
will  be  deemed  to  liave  waived  the  objection,  and  cannot 
afterwards  set  it  up  as  a  reason  for  his  refusal  to  comply 
with  his  promise;  but  if  either  party  shall  be  guilty  of  acts  of 
unchastity  subsequent  to  the  engagement,  the  other  party  is 
absolved  from  the  contract,  whether  such  subsequent  acts  be 
known  to  the  latter  or  not.  2  Pars,  on  Cont.,  66;  Sprague  vs. 
Craig^  51  111.,  288;  Denslow  vs.  Vayi  Roni^  16  la.,  476. 

§  26.  Desirability  of  Party  Contracting. — The  court  instinicts 
the  jury  that  in  actions  of  this  kind  the  jury  should  not  take 
into  consideration  the  desirability  of  the  defendant  as  a  hus- 
band, nor  whether  the  parties  would  be  likely  to  live  together 
happily  or  otherwise;  that,  in  such  cases,  if  there  be  a  breach 
of  promise  to  marry,  the  woman  loses  the  husband,  not  as  he 
might  have  been,  but  as  ho  should  be,  under  the  circumstances 
proved. 

§  27.  Breach  of  Promise,  How  Proved. — Tlie  jury  are  in- 
structed, that  under  a  declaration  alleging  a  promise  to  marry 
upon  request,  direct  and  positive  proof  of  request  and  refusal 
are  not  required;  these  may  be  inferred  from  circumstances, 
if  the  jury  believe,  from  the  evidence,  that  the  circumstances 
proved  are  such  as  show  that  what  passed  between  the  parties 
was  equivalent  to  a  request  and  refusal.  Southard  vs.  Roxford^ 
6  Cowen,  254. 

You  are  instructed  that  under  a  declaration  charging  a 
promise  to  marry  upon  request,  or  within  a  reasonable  time, 
such  request  need  not  necessarily  be  made  by  the  plaintiff  her- 
self; and,  in  this  case,  if  you  tind,  from  the  evidence,  that 
there  was  a  valid  subsisting  contract  of  marriage  between  the 
plaintiff  and  defendant,  and  that  no  definite  time  was  fixed  by 
the  parties  in  the  contract,  then  the  law  would  presume  a  con- 
tract to  marry  within  a  reasonable  time;  and  if  you  further 
believe,  from  the  evidence,  that  after  tlio  expiration  of  a  rea- 
sonable time  from  the  making  of  said  contract,  and  before  the 
commencement  of  this  suit,  the  plaintiff  herself,  or  any  one 
authorized  by  her  for  that  purpose,  called  upon  the  defendant 
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and  reqncstcd  Iiim  to  marry  the  plaintiff,  and  that  he  refuBod 
and  neglected  to  do  so,  then  yon  should  find  the  issues  for  tlie 
plaintiff. 

And  the  court  further  instructs  you  that  if  they  believe, 
from  the  evidence,  that  the  father  of  the  plaintiff,  acting  for 
her,  for  that  purpose,  called  upon  the  defendant  and  requested 
him  to  marry  the  plaintiff,  you  may  infer  his  authority  to  do 
so  from  his  relationship  to  the  plaintiff*  and  such  request  is  as 
effectual  for  the  purposes  of  this  suit  as  though  made  by  the 
])laintiff  herself. 

If  you  believe,  from  the  evidence,  that  there  was  a  mutual 
promise  of  marriai^  between  the  parties,  that  the  plaintiff 
was  able,  ready  and  willing  to  perform  the  contract  on  her 
part  and  offered  to  perform  it,  and  that  the  defendant  abso- 
lutely refused  to  perform  the  contract  or  that  his  acts  and 
conduct  were  such  as  to  denote  his  refusal  and  intention  not  to 
marry  the  plaintiff,  then  the  plaintiff  was  not  required  to  re- 
quest tim  to  marry  her  or  to  make  a  formal  offer  to  marry 
him  to  entitle  her  to  recover  in  this  case,  unless  you  further 
believe  from  the  evidence  that  the  plaintiff  consented  to  annul 
the  contract,  or  that  the  defendant  was  justified  in  refusing  to 
carry  out  the  same  for  the  reasons  set  out  in  the  insti-uctions 
given  for  the  defendant. 

Unless  you  believe,  from  the  evidence,  that  the  defendant 
entered  into  a  contract,  either  expressed  or  implied,  to  marry 
the  plaintiff,  you  must  find  for  the  defendant,  and  to  entitle 
the  plaintiff  to  recover  she  must  prove  such  express  or  im- 
plied promise  by  a  preponderance  of  evidence. 

§  28.  Promise  Obtained  by  Fraud. — Although  the  jury  may 
believe  from  the  evidence  that  the  defendant  agreed  to  marry 
the  plaintiff,  still,  if  they  further  believe,  from  the  evidence, 
that  defendant's  consent  to  such  marriage  was  obtained  by 
fraud,  then  the  defendant  would  not  be  bound  by  such  promise. 
In  determining  the  question  of  fraud  it  is  proper  for  the  jury 
to  cons:der  the  evidence  tending  to  show  plaintiff's  rej)re- 
sentations  as  to  her  previous  character,  and  as  to  whether  she 
had  always  been  a  single  woman,  if  you  find  from  the  evidence 
that  such  representations  were  made  to  the  defendant,  that 
they  were  made  for  the   purpose  of  inducing  defendant  to 
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enter  into  snch  contract  and  that  he  was  induced  thereby  to 
enter  into  the  same. 

§  29.  Offer  to  Perform  not  Necessary,  When. — The  jury  are 
instructed,  that  if  they  believCj  from  the  evidence,  that  there 
was  a  valid  contract  for  marriage  between  the  plaintiff  and 
defendant,  as  charged  in  the  declaration,  and  that,  while  such 
contract  was  neither  forfeited  nor  annulled  by  the  plaintiff, 
the  defendant  married  another  woman,  then  the  plaintiff  need 
neither  allege  nor  prove  an  offer  to  perform  on  her  part ;  the 
law  does  not  require  a  useless  act. 

You  are  instructed,  that  a  promise  to  marry,  without  any 
s{)ecified  time  for  such  marriage  being  mentioned,  is,  in  law,  a 
promise  to  marry  within  a  reasonable  time ;  and  if  you  be- 
lieve, from  the  evidence,  that  such  a  contract  for  marriage 
existed  between  the  parties  to  this  suit,  as  is  alleged   in  the 

count  of  the  declai-ation,  and  that  a  reasonable  time  had 

elapsed  since  the  making  of  sucli  contract,  and  before  the 
commencement  of  this  suit,  and  that  the  defendant  unjustifi- 
ably failed  on  his  part  to  fulfill  such  contract,  or  has  married 
another  woman,  then  you  should  find  the  issues  for  the  plaint- 
iff;  and  in  case  of  the  marriage  of  the  defendant  the  plaintiff 
need  not  show  a  request  to  him  to  perform  his  part  of  his 
contract  with  her. 

§  80.  Sabscription  Paper. — Tlie  court  instructs  the  jury, 
that  where  money  is  promised  to  be  paid  upon  a  subscription 
})aper,  and  the  promise  is  based  upon  the  fulfillment  of  certain 
conditions,  or  the  performance  of  certain  work,  or  the  attain- 
ment of  certain  objects,  set  forth  in  the  instrument  subscribed, 
then  the  performance  of  the  conditions,  or  the  labor,  or  the 
attainment  of  the  object,  is  sufficient  consideration  to  support 
the  promise  to  pay.     McCabe  vs.  O*  Connor ^  63  la.,  134. 

And  in  such  a  case,  it  is  not  necessary  that  the  parties 
named  in  the  instrument  should  themselves  perform  the  con- 
ditions; it  is  sufficient  if,  upon  the  faith  of  the  subscription, 
the  condition  lias  been  performed  by  some  one.  1  Pars,  on 
Cont,  452;  Congregational  Society^  etc.^  vs.  Perry,  6  X.  11., 
164;  Miller  vs.  Ballard^  46  111.,  377;  Sta;te^  etCj  vs.  Cross,  9 
Yt.,  289. 
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If  yon  believe,  from  the  evidence,  that  the  defendant  signed 
the  subscription  paper  introduced  in  evidence,  and  that  the 
plaintiflf,  on  the  faith  of  that  subscri|)tion,  went  on  and  (built 
the  cfvKt^rcK)  and  became  personally  liable  for  the  cost  thereof, 
and  that  the  defendant  has  not  ]>aid  his  subscription  or  jpi^ 
rata  share  tlicreof,  you  should  find  the  issues  for  the  plaintiff. 
Prifor  vs.  Cain,  25  111.,  202. 

If  you  believe,  from  the  evidence,  that  the  defendant  at- 
tended a  public   meeting  in   the   town  of ,  called   for  the 

pur|>ose  of  adopting  measures  for  (huilding  a  church)  by 
private  subscription,  and  that  at  that  meeting  the  defendant 
and  others  publicly  announced  what  they  would  severally  give 
toward  the  undertaking  and  that  the  defendant  then  promised 
that  he  would  give  % to  have  the  said  undertiiking  accom- 
plished, and  that  the  plaintiff,  relying  upon  said  promises  so 
made  by  the  defendant  and  others,  went  on  and  performed 
labor,  or  expended  time  and   money,  and   comjjleted  the  said 

,  then  said   defendant  would   be   liable  in  this   action;  if 

you  find,  from  the  evidence,  that  he  has  not  paid  the  amount 
so  promised  by  him,  then  you  should  find  for  the  plaintiff. 
l^'ilwTh  vs.  McClure,  50  111.,  366. 

The  court  instructs  you,  that  in  this  class  of  cases,  if  all  the 
money  subscribed  was  necessarily  expended  in  securing  the 
end  designed,  the  several  subscribers,  if  liable  at  all  under  the 
evidence,  are  liable  for  the  full  amount  subscribed,  less  such 
sums  as  they  have  already  paid  thereon;  but  if  the  evidence 
shows  that  an  amount  less  than  the  amount  subscribed  was 
necessarily  expended,  then  the  recovery  should  be  limited  to 
the  j?r<9  rata  share  of  the  amount  necessarily  expended,  less 
the  sums,  if  any,  already  paid.    Miller  vs.  Ballard^  46  111.,  377. 

§  31.  Composition  Agi*eement  Void — Fraud. — On  effecting  a 
composition  agreement,  the  law  demands  the  utmost  good 
faith  on  the  part  of  the  debtor.  lie  caimot  be  permitted  to 
induce  a  creditor  to  accept  a  part  of  a  debt  in  lieu  of  the 
whole,  by  pretending  to  be  insolvent,  when,  in  fact,  ho  is  not 
BO,  and  thereby  defraud  his  creditors  out  of  a  portion  of  their 
just  debts. 

Where  a  composition  agreement  is  made,  the  debtor  pro- 
fesses to  deal  with  all  the  creditors  who  enter  into  it,  on  terms 
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of  perfect  equality,  and  if  at  the  same  time  he  has  a  secret 
ao^reemeiit  with  one  of  the  creditors,  which  gives  him  an 
undue  advantage,  this  is  a  fraud  upon  the  other  creditors, 
which  vitiates  the  composition  agreement,  and  in  such  case  a 
creditor,  although  he  may  have  received  the  amount  named 
in  the  composition  agreement,  may  sue  for  and  recover  the 
full  amount  of  his  original  demand,  less  the  amount  received 
under  the  composition  agreement  Hefter  vs.  Gahn^  73  III., 
296. 

In  this  case,  if  you  believe,  from  the  evidence,  that  for  the 
purpose  of  inducing  any  of  his  creditors  who  have  signed  the 
composition  agreement,  to  sign  the  same,  the  said  defendant 
made  any  secret  or  private  agreement  with  such  creditor,  or 
any  of  them,  by  which  they  were  to  receive  more,  or  obtain 
any  advantages,  otlier  than  as  specified  in  such  agreement,  and 
that  the  said  plaintiff,  when  he  signed  the  same  and  received 
his  dividend  thereunder,  had  no  knowledge  of  such  secret 
agreement,  these  facts  would  render  the  same  agreement 
fraudulent  and  void  as  to  him.  and  he  would  have  the  right 
to  sue  for  and  recover  the  full  amount  of  his  original  demand, 
less  the  amount  received  under  the  composition  agreement 

And  in  this  case,  if  you  believe,  from  the  evidence,  tJiat  at 
or  about  thq  time  that  the  plaintiff  signed  the  composition 
agreement  in  question,  the  defendant  stated  and  represented 
to  the  plaintiff  that  {any  matter  as  to  his  jpecuniary  conditiori) 
for  the  purpose  of  inducing  the  plaintiff  to  sign  the  said  agree- 
ment, and  that  the  said  plaintiff  believed  such  statements  and 
representations  to  be  true,  and  was  thereby  induced  to  sign  the 
said  agreement ;  then,if  you  further  believe,  from  the  evidence, 
that  the  said  statements  and  representations  were  not  true,  and 
that  the  defendant,  at  the  time  they  were  made,  knew  they 
were  not  true,  then  the  plaintiff  would  not  be  bound  by  the 
said  agreement,  and  he  would  have  a  right  to  sue  for  and 
recover  the  full  amount  of  his  original  claim,  less  the  amount 
received  under  the  composition  agreement,  ArmMrong^^B. 
M,  JV.  J3a2il%  6  Biss.,  520;  Mfelt  vs.  JS^ioWj  2  Sawyer,  94:. 

§  32.  Sale  of  Personal  Property — Future  Delivery. — If  the 
jury  believe,  from  the  evidence,  that  in  the  winter  of  1879 
the  defendant  sold  to  the  plaintiff,  and  the  plaintiff  pui'chascd, 
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the  best  sixty  head  of  cattle  oat  of  defendant's  herd,  that  he 
was  then  feeding,  to  be  delivered  to  the  plaintiff  between  the 
1st  and  the  18th  of  the  following  March,  the  plaintiff,  on 
such  delivery,  to  pay  therefor  six  cents  per  pound,  gross 
weight,  of  said  cattle;  and  if  the  jury  further  believe,  from 
the  evidence,  that  during  the  month  of  February  the  defend- 
ant sold  and  delivered  to  another  pei*son  twenty  head  of  cattle 
so  sold,  and  thus  put  it  out  of  his  power  to  comply  with  his 
said  agreement,  and  that  plaintiff  was  ready  and  willing  to 
take  and  pay  for  the  cattle  so  purchased  by  him  at  the  time 
stipulated  in  said  contract,  and  that  the  plaintiff  has  sustained 
damages  from  defendant's  failure  to  deliver  the  cattle  as 
agreed,  then  the  defendant  is  liable  to  the  plaintiff  in  this 
action,  and  the  measure  of  damages  is  the  difference,  if  anj', 
between  such  contract  price  and  what  the  cattle  were  worth  at 
the  time  and  place  when  and  where  they  were  to  have  been 
delivered  by  the  terms  of  the  contract. 

If  you  believe,  from  the  evidence,  that  in  the  fall  of  18 — , 
the  defendant  made  a  contract  with  the  plaintiff  for  the  sale 
and  delivery  to  him  of  one  thousand  bushels  of  number  two 
wheat,  at  $ —  per  bushel,  to  be  delivered  at  plaintiff's  place  of 
business,  in  the  city  of  S.,  at  any  time  during  the  then  next 
month  of  April,  whenever  the  plaintiff  should  demand  the 
same,  the  price  to  be  paid  as  the  grain  was  delivered;  and  fur- 
ther, that  during  the  said  month  of  April,  the  plaintiff  de- 
manded of  the  defendant  the  delivery  of  said  wheat,  and  was 
then  ready  and  willing  to  pay  for  the  same  as  fast  as  it  should 
be  delivered,  and  that  the  defendant  refused  or  neglected  to 
deliver  the  grain  in  accordance  with  such  demand;  and  if  you 
further  believe,  from  the  evidence,  that  at  the  time  of  such  de- 
mand the  market  price  of  such  wheat  at  the  said  city  of  S.  was 
more  than  the  said  agreed  price,  then  you  should  find  for  the 
plaintiff.     SleutervB.   Wallbaumy  4:5  lU.y  4:3. 

§  33.  No  Demand  Need  be  Made,  When. — If  the  jury  believe, 
from  the  evidence,  that  the  defendant  made  with  the  plaintiff 
the  agreement  set  out  in  either  count  of  the  plaintiff's  declara- 
tion, and  that  befoi-e  the  time  for  the  delivery  of  the  cattle  the 
defendant  put  it  out  of  his  power  to  comply  with  said  agree- 
ment, on  his  part,  then  it  was  unnecessary  for  the  plaintiff  to 
11 
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raake  a  demand  for  the  cattle  in  order  to  fix  the  defendant's 
liability;  provided,  it  further  appears,  from  the  evidence,  that 
the  plaintiff  was  ready  and  willing  to  take  and  pay  for  the 
cattle,  at  the  time  and  place  agreed  upon. 

§  34.  Only  Act  of  God,  or  Pnblic  Enemies,  wfll  Excuse  Non- 
Performance. — The  court  instructs  the  jury,  that  where  a  person 
makes  a  contract  to  do  a  thin^  which  is  in  itself  possible  to  be 
done,  he  will  be  liable  for  a  breach  of  such  contract,  notwith- 
standing it  was  beyond  his  power  to  perform  it  Walker  vs. 
Tucker,  70  111.,  527. 

The  court  instructs  you,  as  a  matter  of  law,  that  where  a 
person  contracts  to  sell  stock  (grain  or  other  personal  property), 
and  deliver  the  same  at  a  specified  place,  upon  a  specified  day, 
inclemency  of  the  weather,  bad  condition  of  the  roads,  sick- 
ness, or  other  unforeseen  contingency,  furnishes  no  excuse  for 
the  non-performance  of  the  contract,  unless  it  be  expressly  so 
provided  in  the  contract.     Kritzinger  vs.  Sanborn^  70  111.,  146. 

[See  Act  qf  God,\ 

§  35.  Plaintiff  Must  Show  Readiness  to  Perform. — The  court 
instructs  the  jury,  as  a  matter  of  law,  that  in  a  suit  by  a  pur- 
chaser of  articles  of  personal  property,  to  be  delivered  to  him 
at  a  certain  time  and  place,  in  order  to  recover  damages  for 
non-delivery,  it  is  necessary  for  the  plaintiff  to  prove  that  he 
was  ready  and  willing  to  receive  and  pay  for  the  same  at  snch 
time  and  place.     Kritzinger  vs.  Sanhom,  70  111.,  146. 

If  you  believe,  from  the  evidence,  that  the  defendant  made 
with  the  plaintiff  such  a  contract  for  the  delivery  of  grain,  as 
is  set  forth  in  either  of  the  coimts  of  the  plaintiff's  declara- 
tion, and  that  the  plaintiff  was  ready  and  willing  to  receive 
such  grain  and  pay  for  the  same,  as  stated  and  alleged  in  such 
count;  and  if  you  further  believe,  from  the  evidence,  that  the 
defendant  failed  to  perform  his  part  of  the  contract,  as  alleged 
in  the  same  count  of  the  declaration,  without  fault  on  the  part 
of  the  plaintiff,  then  the  defendant  is  liable  in  damages  for 
snch  breach  of  the  contract  on  his  part,  if  any  damages  have 
been  thereby  sustained  by  the  plaintiff. 

And,  in  such  case,  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  value  of  the  same 
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grain  at  the  time  and  place  where  it  should  have  been  deliv- 
ered nnder  the  contract.     Metz  vs,  Albrecht^  52  111.,  491. 

The  court  instructs  you,  that  while  in  a  suit  by  a  purchaser 
of  personal  property,  to  be  delivered  at  a  certain  time  and 
place,  it  is  necessary,  in  order  to  recover  damages  for  non» 
delivery,  for  the  plaintiflE  to  prove  that  he  was  ready  and  will- 
ing to  receive  and  pay  for  the  property  at  such  time  and  p^ace, 
stiU,  it  is  not  necessary  that  these  facts  should  be  proved  by 
direct  testimony  thereto;  they  may  be  proved  by  the  facts 
and  circumstances  appearing  in  evidence  on  the  tibial,  if  they 
are  of  a  character  to  satisfy  the  jury  that  such  was  the  case. 

When,  by  the  terms  of  a  contract,  the  two  acts  of  selling 
and  delivering,  and  receiving  and  paying,  are  to  be  done  at 
the  same  time,  then,  in  an  action  for  non-delivery,  it  is  only 
necessary  for  the  plaintiff  to  show  that  he  was  ready  and  will- 
ing to  receive  the  property  and  pay  for  it  at  the  time  and  place 
agreed  upon,  an  1  this  may  be  proved  by  the  facts  and  circum- 
stances appearing  in  evidence  on  the  trial,  if  they  are  of  such 
a  character  as  to  satisfy  the  jury  that  the  plahitiff  was  so  ready 
and  willing  to  take  and  pay  for  such  property. 

§  36.  Tender  of  Performance. — The  jury  are  instructed,  that 
if  one  party  to  a  contract  is  able  and  ready,  and  offers  to  per- 
form the  agreement  on  his  part,  but  is  prevented  from  per- 
forming by  the  other  party,  then  such  offer  will  be  treated  as 
excusing  non-performances  by  the  party  offering,  and  he  may 
recover  the  damages,  if  any,  sustained  in  consequence  of  not 
being  allowed  to  perform  on  his  part 

§  37.  Custom  and  Usag^e  Enter  Into  and  Form  Part  of  a  Con- 
tract— The  court  instructs  the  jury,  as  a  matter  of  law,  that 
when  a  contract  is  entered  into,  the  parties  are  supposed  to 
have  reference  to  the  known  usages  and  customs  which  enter 
into  and  govern  the  business  or  subject  matter  to  which  the 
contract  relates,  if  there  are  any  such  usages  and  customs, 
unless  such  presumption  is  rebutted  by  the  agreement  itself. 

Such  cnstoms  as  are  universally  known  to  exist,  enter  into 
and  form  a  part  of  every  contract  to  which  they  are  applicable, 
aHliough  they  are  not  mentioned^or  alluded  to  in  the  contract 
2  Pars,  on  Cont,  636;  Hughes  vs.  Stanley^  45  la.,  622;  Page 
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V8.  Cole^  120  Mass.,  37 ;  Carter  vs.  Phila.  Goal  Go.^  77  Penn. 
St.,  286 ;  Gastleman  vs.  S.  M.  Ins,  Go.^  14  Bnsh.,  197. 

Although  the  usages  of  trade  cannot  be  set  up  to  contra- 
vene an  established  rule  of  law,  or  to  vary  the  terms  of  an 
express  contract,  yet  all  contracts  made  in  the  ordinary  course 
of  business,  without  particular  stipulations  to  the  contrary,  are 
presumed  to  be  made  in  reference  to  the  usages  and  customs 
of  such  trade,  if  any  such  exist.  Lonergan  vs.  Stewart^  55  111., 
44. 

A  usage  of  trade,  in  order  to  be  binding  upon  the  parties, 
must  be  generally  known  and  established  among  those  who  are 
enoraged  in  the  business  where  the  usage  is  claimed  to  exist, 
and  so  well  settled  and  so  uniformly  acted  upon  as  to  raise  a 
fair  presumption  that  it  was  known  to  both  the  contracting 
parties,  and  that  they  contracted  in  reference  to  it,  and  in  con- 
formity to  it  Lyon  <&  Go.  vs.  GuTbertaon^  83  111.,  33 ;  Cb^- 
man  et  al.  vs.  Campbell  c&  Go.,  87  III.,  98;  Gouch  vs.  The 
Watson  Goal  Go.,  46  la.,  17;  Basoh  vs.  Pollock,  41  Mich.,  64. 

The  court  instructs  you,  that  a  custom,  to  be  binding  as 
such,  must  be  general  and  uniform  in  the  place  or  in  the 
branch  of  business  where  it  is  claimed  to  exist.  It  must  bo 
certain,  reasonable,  and  sufficiently  ancient  to  aflEord  the  pie- 
sumption  that  it  is  generally  known.  Leggat  et  al.  vs.  Sands 
A.  Co.^  60  111.,  158 ;  Randall  et  al.  vs.  Smith,  63  Me.,  105. 

BUILDING   CONTRACTS. 

§  38.  Certificate  of  Architect,  etc. — If  the  jury  believe,  from 
the  evidence,  that  the  contract  read  in  evidence  was  made  by 
and  between  the  plaintiffs  and  defendant  and  that  plaintiffs 
did  the  work  and  furnished  the  material  for  the  building  to 
the  satisfaction  of  the  architects  named  therein,  and  that  tho 
same  was  so  certified  by  him,  then  the  verdict  should  be  for 
the  plaintiff  upon  that  contract  for  the  amount  due  thereon 
after  deducting  payments  and  set-offs  allowed  by  the  archi- 
tects, provided,  the  jury  believe,  from  the  evidence,  that  tliere 
is  any  amount  due  thereon,  after  deducting  such  payments  and 
set-offs. 

The  law  is  that  where  a  contract  for  building  a  house  provides 
that  the  work  shall  be  done  under  the  direction  of  an  architect 
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therein  named,  the  price  agreed  upon  to  be  paid  npon  hiscer- 
tiiicate  that  the,  etc.,  then  the  certilicato  of  such  architect 
made  in  compliance  with  the  agreement,  is  conclusive  on  the 
rights  of  the  parties.  And  if  such  contract  also  provides  that 
the  architect's  opinion,  decision  and  certificate,  shall  in  all 
matters  pertaining  to  such  contract  and  the  erection  of  such 
building  be  binding  and  conclusive,  then  the  certificate  of  such 
architect,  if  made  in  compliance  with  such  contract,  is  conclu- 
sive on  the  parties,  and  his  decision  cannot  bo  varied  or 
appealed  from  unless  for  fraud  or  mistake  on  the  part  of  the 
architect 

Note. — ^The  necessity  for  producing  the  architect's  certificate  may  be 
waiTed.    Hay  den  vs.  Coleman^  73  N.  Y.,  567. 

By  the  terms  of  the  contract  introduced  in  evidence  the 
plaintiffs  were  to  do  the  brick  work  and  plastering  on  the  de- 
fendant's building  therein  mentioned  under  the  superintend- 
ence of  the  architect  therein  named,  and  payments  were  to  be 
made  npon  estimates  by  such  architect,  from  time  to  time,  as 
the  work  should  progress,  not  exceeding  eighty-five  per  cent, 
upon  the  work  done,  and  when  all  the  work  should  be  done 
and  completed  and  so  certified  to  by  the  architect,  then  the 
whole  amount  of  the  contract  price  or  balance  thereof  unpaid, 
should  be  paid,  and  in  order  to  entitle  the  plaintiffs  to  recover 
for  any  final  balance  under  such  contract  or  for  any  additional 
work  done  under  the  direction  of  such  architect  under  the 
provision  of  the  contract,  it  is  incumbent  upon  the  plaintiffs 
to  prove  that  such  final  certificate  was  issued  by  the  architect 
and  that  the  same  had  been  presented  to  the  defendant  and 
payment  thereunder  demanded.  Schenke  vs.  Howell^  7  Daly 
(N.  T.),  286;  Sullivan  vs.  Byrne,  10  S.  0.,  122. 


CHAPTER  XVI. 
DIVOECE. 


Sbc.    1.  Residence  and  desertion. 

2.  Husband  has  the  right  to  select  the  residence. 

3.  Provocation  for  the  wife  leaving — Abusive  language. 

4.  Separation  by  mutual  consent. 

5.  Absence  alone  not  proof  of  desertion. 

6.  Separation  by  mutual  consent — Desire  for  reconciliation. 

7.  Grounds  of  desertion  by  wife. 

8.  Adultery  excuse  for  desertion. 

9.  Cruelty  as  an  excuse  for  desertion. 

10.  Acts  of  cruelty  must  be  apprehended  at  the  time. 

11.  Adultery  as  a  ground  for  divorce. 

12.  Adultery  must  be  proved. 

13.  Extreme  and  repeated  cruelty,  ground  for  divorce. 

14.  Drunkenness  and  threats. 

15.  Personal  violence  must  be  shown. 

16.  Personal  violence  not  necessary,  in  some  States. 

17.  Acts  of  cruelty  must  be  repeated. 

18.  Acts  of  cruelty  must  be  recent. 

19.  Reason  for  cruelty  must  exist  when  the  bill  is  filed. 

20.  Acts  of  cruelty  provoked  by  complainant. 

21.  Cruelty  provoked  by  a  refusal  to  cohabit. 

22.  Hysteria. 

23.  Complainant  laboring  under  a  delusion. 

24.  Burden  of  proof. 

25.  Condonation. 

Note. — ^The  following  instructions,  relating  to  the  subject  of  divorce, 
have  been  prepared  more  especially  with  reference  to  the  statute  of  Illinois 
relating  to  divorce  and  the  decisions  under  that  statute;  but,  with  very 
slight  changes,  they  can  generally  be  adapted  to  the  laws  of  most  of  the 
other  states. 

§  1.     Residence  and  Desertion. — The  jury  are  instructed,  that 
m  law  the  domicile  of  the  husband  is  that  of  the  wife,  and  i 

her  residence  follows  that  of  the  husband.  When  a  husband 
acquires  a  new  home,  it  is  the  duty  of  the  wife  to  go  with 
him,  and  if  she  refuses,  without  justification,  for  two  years,  i 

the  husband  will  be  entitled  to  a  divorce.     Kennedy  vs.  Kerir-  ! 

nedy,  87  LI.,  250;  Hunt  vs.  Hunt,  29  N.  J.  Eq.,  96.  I 

(166)  i 
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§  2.  Husband  has  the  Right  to  Select  the  Residence. — That  the 
husband  has  the  right  to  select  his  domicile,  and  to  change 
his  residence,  and  it  is  tlie  duty  of  the  wife  to  accoin|)auy 
him,  and  if  she  refuses  without  some  good  and  justifiable 
cause,  as  explained  in  these  instructions,  ho  will  not  be  guilty 
of  deserting  liis  wife  by  selecting  and  going  to  a  new  home 
and  leaving  her  behind.  Babbit  vs.  Babbit^  69  111.,  277;  1 
Bishop  on  AL  and  D.,  §  788;  Ashbaugh  vs.  Ashlaughy  17  DK, 
476. 

§  3.  Provocation  for  the  Wife  Leavin^c — Abusive  Language. — 
That  while  the  statute  has  not  made  abusive  language,  and  the 
application  of  coarse  and  vulgar  epithets,  a  cause  for  divorce, 
yet  such  conduct  on  the  part  of  the  husband  toward  his  wife, 
and  charging  her  with  a  want  of  chastity  without  cause,  if 
proved^  is  sufficient  to  justify  her  in  abandoning  him,  and  in 
living  separate  and  apart  from  him.  Bishop  on  M.  and  D., 
§726. 

You  are  instructed,  that  the  only  question  presented  by  the 
issues  in  this  case  is,  whether  or  not  complainant  and  defend- 
ant were  living  together  as  husband  and  wife,  at,  etc.,  on,  etc., 
and  whether  or  not,  at  that  time,  the  defendant  willfully,  and 
without  just  or  reasonable  cause,  deserted  the  comi)lainant 
and  his  home,  and  has  willfully  remained  absent  therefrouj, 
without  just  and  reasonable  cause,  for  the  space  of  two  years 
prior  to  the  filing  of  the  complainant's  bill  in  this  case. 

§  4.  Separation  by  Mntoal  Consent. — Tlie  jury  are  instructed, 
that  where  a  husband  and  wife,  by  mutual  consent,  agree  to 
separate  and  live  apart,  and,  pursuant  to  such  agreement  and 
consent  they  do  live  separate  and  apaii;  from  each  other,  this 
will  not  constitute  such  a  desertion  as  is  required  under  the 
statute  as  a  ground  for  divorce.  Cox  vs.  Cox.^  35  Mich.,  461; 
1  Bishop  on  M.  and  D.,  §  7b3.  Beller  vs.  BelleVy  60  Mich., 
49. 

§  5.  Absence  Alone  not  Proof  of  Desertion. — The  jury  are  in- 
structed, that  absence  alone  does  not  constitute  desertion.  To 
constitute  desertion,  within  the  meaning  of  the  law,  there 
must  not  only  be  absence,  but   this   must   be  coupled  with 
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an  intention,  on  the  part  of  the  party  charged,  to  desert  and 
permanently  abandon  the  other  party;  and  in  this  case,  if  the 
jury  find  from  the  evidence,  that  when  the  defendant  left  this 
state,  he  went  away  with  the  intention  of  providing  another 
home  for  himself  and  wife,  and  of  afterwards  sending  for  her, 
or  of  returning  and  taking  her  with  him  to  his  new  home,  this 
would  not  amount  to  a  desertion,  although  continued  for  more 
than  two  years.    Swan  vs.  Swan^  15  Neb.,  453. 

And  in  such  case,  before  the  complainant  will  be  entitled  to 
a  divorce  on  the  ground  of  desertion,  the  jury  must  further 
believe,  from  the  evidence,  that  after  defendant  left  he  changed 
his  mind,  and  then  determined  not  to  come  or  send  for  com- 
plainant, but  did  intend,  from  that  time,  to  desert  and  abandon 
her,  and  that  such  change  or  intention  occurred  two  yeare  or 
more  before  the  commencement  of  this  sait  1  Bishop  on  M- 
and  D.,  §  783. 

§  6.     Separation  by  Mutual  Consent — Desire  for  Reconciliation. — 

Although  the  jury  may  believe,  from  the  evidence,  that  at  one 
time  tlie  parties  to  this  suit  separated,  by  mutual  consent,  still, 
if  the  jury  fm'ther  believe,  from  the  evidence,  that  afterwards 
the  complainant  desired  to  renew  her  marriage  relations  with 
the  defendant,  and  in  good  faith  sought  a  reconciliation,  and 
expressed  a  desire  to  have  him  return  and  live  with  her,  and 
that  he  refused  to  accord  to  that  request,  then,  from  that  time, 
defendant's  absence,  if  proved,  would  constitute  a  desertion, 
and  if  continued  for  a  period  of  two  years,  without  justifiable 
cause,  as  explained  in  these  instructions,  would  be  good  ground 
for  a  divorce  in  favor  of  complainant.  1  Bishop  on  M.  and 
D.,  §  786. 

Although  you  may  believe,  from  the  evidence,  that  some 
time  about,  etc.,  defendant  professed  a  desire  to  be  reconciled 
to  complainant,  and  requested  her  to  return  and  live  with  him, 
still,  if  you  further  believe,  from  the  evidence,  that  this 
request  was  coupled  with  the  qualification  or  condition  that, 
etc.,  such  a  qualification  or  condition  was  one  that  complainant 
was  under  no  obligation  to  assent  to,  and  such  an  oflFer,  if 
proved,  can  not  avail  the  defendant  anything  in  this  suit.  1 
Bishop  on  Mar.  and  Div.,  §  786. 
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»  §  7.  Grounds  of  Desertion  by  Wife. — The  jury  are  instructed, 
that  adultery  on  the  part  of  the  husband,  if  known  to  the 
wife  (or  extreme  aiid  repeated  cruelty^  or  habitual  drunJcenness 
for  the  period  of  tioo  years)^  if  proved,  is  a  good  and  sufficient 
cause  to  justify  a  wife  in  leaving  her  husband  and  living  sepa- 
rate and  apart  frojn  him.  Schouler^s  Dom.  Kel.,  90;  Steveiis 
VB.  Story ^  43  Vt,  327;  Hancock  vs.  Meiricks  10  Gush.,  41; 
Rea  vs.  DurJcee,  25  HL,  50a 

§  8.  Adultery  Excuse  for  Desertion. — The  jury  are  instructed, 
that  adultery  ought  not  to  be  presumed,  without  proof,  but 
it  should  be  clearly  established  by  a  preponderance  of  the  evi- 
dence in  the  case;  and  unless  the  jury  believe,  from  the  evi- 
dence in  this  case,  that  the  complainant  did,  prior  to  defend- 
ant's leaving  him,  or  during  her  absence,  commit  adultery, 
then  the  defendant  was  not  justiiSed  in  leaving  complainant 
and  remaining  absent  from  him  for  the  space  of  two  years — 
if  the  jury  believe,  from  the  evidence,  that  she  did  so  leave 
and  remain  absent — simply  because  of  any  suspicions  of  adul- 
tery which  she  may  have  entertained,  in  respect  to  her  hus- 
band and  {theBe  wcraen^  or  either  of  them). 

You  are  instructed,  that  if  you  believe,  from  the  evidence, 
that  at  the  time  defendant  left  complainant — if  you  believe, 
from  the  evidence,  she  did  so  leave,  as  charged — complainant 
was  the  head  of  a  family  consisting  of,  etc.,  and  continued  to 
live  with  mch  family,  then  he  had  a  perfect  right  to  employ  a 
housekeeper  during  that  time,  and  to  associate  with  her  in  all 
ways  that  are  usual  with  men  and  virtuous  females,  and  to 
visit  his  neighbors  and  female  acquaintances  ;  and  these  facts 
alone,  if  proved,  would  afford  no  evidence  that  he  was  guilty 
of  adultery  with  such  persons. 

§  9.  Cruelty  as  an  Excuse  for  Desertion.-T-The  court  instructs 
the  jury,  as  far  as  relates  to  the  alleged  acts  of  cruelty,  that  if 
they  believe,  from  the  evidence,  that  the  defendant  did  leave 
the  complainant,  and  remained  away  from  him,  as  charged  in 
the  bill,  then  to  justify  such  leaving  and  absence,  upon  the 
ground  of  cruel  treatment,  the  jury  must  believe,  from  the 
evidence,  that  the  complainant  actually  committed  an  act,  or 
acts,  of   personal  violence  to  the  person  of  the  defendant. 
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prior  to  the  time  of  the  alleged  desertion;  and  that  abnsive 
language,  or  violent  sallies  of  passion,  is  not  such  violence  as 
will  justify  desertion,  if  desertion  has  been  proved;  nor  would 
threats  of  violence  justify  the  alleged  desertion,  if  it  has  been 
proved,  unless  they  were  made  under  such  circumstances  as 
would  justify  a  reasonable  apprehension  of  bodily  injury  in 
case  she  remained.     Bishop  on  M.  and  D.  §  795,  et  seq. 

You  are  instructed,  that  such  cruelty  as  would  authorize  a 
married  woman  to  leave  the  house  and  home  of  her  husband, 
must  be  acts  of  physical  violence  inflicted  by  him  upon  her 
person;  or  such  demonstrations  or  threats  of  actual  violence, 
made  by  him  toward  her,  as  would  induce  a  well-grounded 
fear  in  a  reasonable  mind  that  such  violent  injuries  would  be 
inflicted  upon  her  by  her  husband  in  case  she  remained.  Car- 
ter vs.  Carter,  62  111.,  439. 

§  10.  Acts  of  Cruelty  Must  be  Apprehended  at  the  Time. — With 
reference  to  the  alleged  acts  of  cruelty,  which  are  claimed  to 
have  justified  defendant's  wife  in  leaving  him,  the  court  in- 
structs the  jury,  that  it  is  not  material  what  had  formerly  been 
the  treatment  of  his  wife  by  the  defendant,  if  the  jury  be- 
lieve, from  the  evidence,  that  after  all  the  improper  treatment 
had  ceased,  she  continued  to  live  with  him,  without  complaint 
or  objection ;  and  if  there  was  no  repetition  of  bad  treatment 
at  the  time  she  left,  and  no  reasonable  ground  to  fear  or  appre- 
hend such  treatment,  at  the  time  she  left,  then  the  law  pre- 
sumes that  the  former  offenses,  if  there  were  any,  had  been 
forgiven,  and  they  would  not  justify  her  in  leaving. 

§  11.  Adultery  as  a  Ground  for  Divorce. — The  court  instructs 
the  jury,  that  on  a  charge  of  adultery,  as  a  ground  for  divorce, 
a  preponderance  of  evidence  is  sufficient  to  establish  the 
charge.  It  is  not  required  that  the  jury  be  satisfied  of  tlie 
truth  of  the  charge  beyond  a  reasonable  doubt  Chestnut  vs. 
Chestnut,  88  III,  648. 

§  12.  Adultery  Must  be  Proved. — The  jury  are  further  in- 
btmcted,  that  the  law  does  not  allow  the  jury  to  presume  the 
adultery  of  the  defendant,  if  the  facts  or  circumstances  relied 
upon  to  establish  it  may  as  well  be  atti*ibuted  to  an  innocent 
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intent  or  motive  as  to  a  guilty  one.  Blake  vs.  Blal'e,  70  111., 
618. 

TVhere  adultery  is  charged,  as  a  ground  for  divorce,  the  act 
charged  ts  one  that  tends  to  degrade  the  parties,  and  inflicts 
great  injury  ujKjn  society,  and  if  the  facts  shown  by  the  evi- 
dence may  as  well  be  explained  upon  the  hypothesis  of  inno- 
cence as  of  guilt,  then  you  should  always  adopt  the  former 
rather  than  the  latter  hypothesis.  Chestnut  vs.  C/iestnut^  88 
111.,  648. 

§  13.     Extreme  and  Repeated  Cruelty  as  a  Ground  for  Divorce. — 

The  coui't  instructs  the  jury,  that  the  extreme  and  repeated 
cruelty  required  to  constitute  a  cause  for  a  divorce,  must  bo 
physical  harm  as  contradistinguished  from  harsh  or  opprobri- 
ous language,  or  even  mental  suffering.  The  cruelty  must  bo 
grave,  and  subject  the  person  to  great  bodily  harm.  Uefuler- 
son  vs.  Henderson^  88  111.,  248. 

A  single  act  of  cruelty  does  not  constitute  sufficient  grounds 
for  a  divorce.  There  must  be  extreme  and  repeatod  cruelty, 
which  must  consist  in  physical  violence,  and  not  merely  angry 
or  abusive  epithets  or  profane  language;  angry  or  abusive 
words,  menaces  or  indignities  do  not  constitute  cruelty,  within 
the  meaning  of  our  statute.    JEiribre  vs.  EDihre^  53  111.,  394. 

§  14.  Drunkenness  and  Threats. — If  the  jury  believe,  from 
the  evidence,  that  during  the  time  when  defendant  is  charged 
witli  cruelty,  he  was  guilty  of  drunkenness  from  time  to  time, 
and  when  intoxicated,  was  in  the  habit  of  making  threats  of 
personal  violence  against  the  complainant,  then  those  are  facts 
which  the  jury  have  a  right  to  consider,  in  connection  with 
all  tlie  other  evidence  in  the  case,  in  detennimng  whether  de- 
fendant has  been  guilty  of  extreme  and  repeated  cruelty 
toward  the  complainant,  and  also,  whether  she  had  reasonable 
canse  to  apprehend  bodily  harm,  or  danger  to  life  or  limb,  at 
the  time  she  tiled  her  bill  in  this  case. 

If  you  believe,  from  the  evidence,  that  the  defendant,  for  a 
period  of  two  years  prior  to  the  beginning  of  this  suit,  was 
freqnently  and  customarily,  or  habitually  given  to  the  exccvss- 
ive  use  of  intoxicating  drink,  and  had,  during  said  two  years, 
or  more,  lost  the  power  or  the  will,  by  the  frequent  iuJul- 
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gence,  to  control  his  appetite  for  it,  then  the  defendant  is 
guilty  of  habitual  drunkenness.  Richards  vs.  Richards^  19 
111.  App.,  465;  Pratt  vs.  Pratt,  34  Vt,  323;  Com.  vs.  Whit- 
ney^ 5  Gray,  85;  Ludwick  vs.  Com,,  18  Penn.  St,  174;  Mag- 
ahahy  vs.  Magahahy^  35  Mich.^  210;  Murjphy  vs.  PeopUy  90 
111.,  59. 

§  15.  Personal  Violence  Most  be  Shown. — That  when  a 
charge  of  extreme  and  repeated,  cruelty  is  the  ground  of  appli- 
cation for  divorce,  unkind  treatment,  threats  of  personal  vio- 
lence, abusive  language  and  opprobrious  epithets,  if  proved, 
without  personal  violence,  do  not  constitute  that  degree  of  ex-  . 
ti'cme  and  repeated  cruelty  which  the  law  requires,  to  author- 
ize a  decree  of  divorce  for  that  cause. 

To  authorize  a  divorce,  on  the  ground  of  extreme  and 
repeated  cruelty,  the  acts  complained  of  must  consist  of  phys- 
ical violence,  or  such  as  constitute  bodily  pain  and  suffering. 
Mere  angry  or  abusive  words,  profane  language,  menaces  or 
indignities,  do  not  constitute  cruelty,  within  the  meaning  of 
our  Illinois  statute. 

§  16.  In  some  States  Personal  Violence  not  Necessary. — If  the 
jury  believe,  from  the  evidence,  that  recently  before  the 
commencement  of  this  suit  the  defendant  was  in  the  habit 
of  using  profane,  obscene  and  insulting  language  towards 
the  complainant  in  the  presence  of  her  mother  and  little 
children  (or  others)  to  such  an  extent  as  to  render  her  life 
miserable,  then  this  would  constitute  extreme  cruelty  for 
which  our  statute  authorizes  a  divorce.  Goodman  vs.  Good- 
man, 26  Mich.,  417;  McClung  vs.  McClung^  40  Mich.,  493; 
Kennedy  vs.  Kennedy,  73  N.  T.,  369. 

That  to  justify  a  verdict  in  favor  of  complainant  actual 
physical  violence  need  not  be  proved,  provided  the  jury  believe, 
from  the  evidence,  that  there  is  reasonable  ground  to  believe 
that  if  the  complainant  is  compelled  to  live  and  cohabit  with 
the  defendant  as  his  wife  her  life  or  health  will  be  endangered 
by  his  wrongful  treatment  of  her.  Black  vs.  Bla^ik^  30  N.  J. 
Eq.,  215. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
was  in  the  habit  before  and  at  the  time  of  the  commencement 
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of  this  snit  of  using  violent,  coarse  and  abusive  language  to 
complainant  and  subjecting  her  to  aggravating  annoyances 
and  humiliating  insults  to  such  an  extent  as  to  endanger  her 
health  or  life,  then  this  would  be  legal  cruelty  authorizing  a 
verdict  in  her  favor.  Latham  vs.  Latham^  30  Gratt.  (Va).,  307. 
The  jury  are  instructed  that  the  degree  or  kind  of  cruelty 
that  authorizes  a  divorce  is  any  wrongful  conduct  on  the  part 
of  the  defendant  which  tends  to  the  bodily  harm  of  complain- 
ant, or  involves  danger  to  her  health  or  life.  And  although 
the  jury  may  believe,  from  the  evidence,  that  the  defendant 
has  been  in  the  habit  of  using  angry  words  and  coarse,  violent 
and  abusive  language  towards  the  complainant,  or  of  subject- 
ing her  to  aggravating  annoyances  or  humiliating  insults,  still, 
if  the  jury  further  believe,  from  the  evidence,  that  these 
things  merely  tended  to  wound  the  feelings  of  the  complain- 
ant, but  were  not  accompanied  by  any  bodily  injury  or  threat- 
ened danger  to  life  or  health,  they  would  not  amount  to  legal 
cruelty.  Henderson  vs.  Henderson^  88  111.,  248;  Latha/m  vs. 
Laikam^  30  Gratt.  (Va.),  307. 

§  17.  Acts  of  Cruelty  Most  be  Repeated. — That  a  single  act  of 
cruelty,  if  proved,  does  not  constitute  a  sufficient  ground  for 
a  divorce.  There  must  bo  extreme  and  repeated  cruelty,  and 
the  acts  of  cruelty,  to  authorize  a  divorce,  must  be  done  so 
recently  before  the  filing  of  the  bill,  or  under  such  circum- 
stances, as  to  justify  the  complainant  in  reasonably  apprehend- 
ing, at  the  time  that  the  bill  is  filed,  that  the  acts  of  violence 
or  cruelty  will  be  repeated  if  she  continues  to  live  with  the 
defendant  in  the  relation  of  husband  and  wife.  And  it  must 
also  appear  from  the  evidence  that  the  acts  of  cruelty  com- 
plained of  were  not  provoked  by  the  wrongful  acts  of  the 
complainant,  or  if  they  were  so  provoked,  that  they  were  out 
of  all  reasonable  proportion  to  the  provocation. 

§  18.  Acts  of  Cruelty  Most  be  Recent. — Even  if  the  jury 
should  believe,  from  the  evidence,  that  the  defendant  has  been, 
at  some  former  time,  guilty  of  extreme  and  repeated  cruelty 
towards  the  complainant,  still,  if  they  believe,  from  the  evi- 
dence,  that  for  several  years  after  that,  and  before  the  filing 
of  this  bill,  the  parties  had  lived  together  as  man  and  wife. 
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and  tliat  defendant's  treatment  of  his  wife,  before  and  at  the 
time  of  the  fih'ng  of  the  bill,  was  such  that  she  had  no  reason- 
able ground  for  apprehending  a  repetition  of  cruel  treatment 
when  the  bill  was  filed,  the  jury  should  find  the  defendant  not 
guilty. 

§  19.     Reason  to  Pear  Cruelty  Must  Exist  When  Bill  Is  Filed. — 

The  court  further  instructs  the  jury,  that  to  authorize  a  verdict 
in  this  case  for  the  complainant,  the  jury  must  beh'eve,  from 
the  evidence,  that  before  and  at  the  time  the  bill  in  this  case 
was  filed,  the  treatment  of  the  complainant  by  the  defendant 
was  such  as  to  constitute  what  the  law  deems  extreme  and 
repeated  cruelty;  or  in  case  such  extreuie  and  repeated 
cruelty  has  been  practiced  before,  then  such  a  state  of  facts 
and  circumstances  must  appear  from  the  evidence  as  afforded 
a  reasonable  ground  for  the  complainant  to  believe  that  she 
would,  in  the  future,  receive  from  her  husband  such  a  degree 
of  bodily  injury  as  to  render  it  improper  for  her  to  continue 
to  live  with  him ;  and  unless  the  jury  believe,  from  the  evi- 
dence, that  there  was,  at  the  time  the  bill  in  this  case  was 
filed,  reasonable  ground  for  the  complainant  to  apprehend 
such  cruel  treatment  from  the  defendant  in  the  future,  then 
they  should  find  for  the  defendant. 

To  authorize  a  divorce,  upon  the  ground  of  extreme  and 
repeated  cruelty,  there  must  be  acts  or  threats  made  recently 
before  the  filing  of  the  bill ;  or  the  circumstances  must  be  such 
as  to  raise  a  reasonable  apprehension  of  bodily  hurt,  and  show 
a  state  of  personal  danger  of  injury,  incomj:^atible  with  the 
duties  of  married  life,  at  the  time  the  bill  is  filed. 

The  court  instructs  you,  that  the  ultimate  question  for  them 
to  decide  is,  whether,  at  the  time  the  bill  in  this  case  was  filed, 
the  defendant  had  been  guilty  of  extreme  and  repeated  cruelty, 
and  whether,  at  that  time,  the  complainant  had  reasonable 
cause  to  fear  a  continuance  of  such  treatment;  and  in  de- 
termining these  questions,  the  jury  should  not  be  influenced  in 
their  judgment  by  any  considerations  other  than  such  as  bear 
directly  on  these  questions ;  the  jury  have  nothing  to  do  with 
any  questions  affecting  the  rights  of  the  parties  to  property,  or 
their  future  means  or  manner  of  support. 

If  you  believe,  from  the  evidence,  that  the  defendant  had 
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been  guilty  of  cruel  treatment  towards  the  complainant,  at 
some  considerable  time  prior  to  her  leaving  the  defendant, 
and  of  the  filing  of  the  bill  in  this  case,  this  fact  alone  will  not 
authorize  a  verdict  for  the  complainant;  it  must  also  appear, 
from  the  evidence,  that  at  the  time  the  complainant  filed  her 
bill  in  this  case,  she  had  reasonable  cause  to  apprehend  a 
repetition  of  such  treatment  in  the  future. 

The  courts  do  not  grant  divorce  on  the  ground  of  cruel 
treatment,  as  a  punishment  of  offenses  long  since  committed; 
when  they  do  grant  divorces  upon  that  ground,  it  is  to  pre- 
vent the  commission  of  such  offenses  in  the  future. 

§  20.  Acts  of  Cruelty  provoked  by  Complainant. — If  the  jury 
believe,  from  the  evidence,  that  defendant  has  been  guilty  of 
acts  of  violence  against  the  complainant,  still,  if  they  further 
believe,  from  the  evidence,  that  such  acts  were  provoked  by 
complainant's  misconduct,  then  the  jury  should  not  find  the 
defendant  guilty,  by  reason  of  such  acts  of  violence;  provided, 
Euch  misconduct  is  proven  to  have  existed,  and  to  have  been  of 
such  character  as  might  be  reasonably  expected  to  provoke 
the  acts  charged  against  the  husband.  1  Bishop  on  M.  and  D., 
§  764;  Skinner  vs.  SkliDier^  5  Wis.,  449;  Harper  vs.  Harper^ 
29  Mo.,  301, 

The  law  will  not  authorize  the  granting  of  a  divorce,  on  the 
gi-ound  of  extreme  and  repeated  cruelty,  if  the  acts  com- 
plained of  were  inflicted  under  wanton  provocation  on  the 
part  of  the  complainant,  or  if  they  were  only  the  working  of 
ordinary  human  passion,  brought  into  exercise  by  the  mis- 
conduct of  the  complainant,  unless  the  violence  of  the  defend- 
ant, in  such  case,  is  out  of  all  reasonable  proportion  to  the 
provocation. 

The  law  will  not  permit  a  person,  by  her  misconduct,  to 
wantonly  provoke  injury,  and  make  the  injury  thus  received 
a  ground  for  divorce,  unless  the  injury  is  out  of  all  reason- 
able proportion  to  the  provocation.  The  law  considers,  in 
such  cases,  that  the  person  complaining  has  the  remedy  for 
all  ordinary  injuries  in  his  own  hands,  and  that  there  is  no 
occasion  to  resort  to  a  court  of  equity.  1  Bishop  on  il.  and 
D.,  §§  764  et  8eq.\  King  vs.  King^  28  Ala.,  315. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
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defendant  did  use  force  and  violence  against  the  complainant, 

still,  if  the  jury  further  );)elieve,  from  the  evidence,  that 
complainant  was  guilty  of  misconduct  of  such  a  character  as 
might  be  reasonably  expected  to  provoke  such  acts  of  force 
and  violence,  and  that  the  complainant  purposely  incited  and 
provoked  such  acts  of  violence  with  the  object  and  purpose 
of  affording  her  a  pretended  ground  or  excuse  for  com- 
mencing a  suit  for  divorce,  and  that  such  acts  of  force  and 
violence  were  not  out  of  reasonable  proportion  to  the  provo- 
cation but  were  only  such  as  ordinarily  reasonable  men  would 
be  likely  to  employ  under  similar  circumstances,  then  the  jury 
are  instructed  that  their  verdict  should  be  for  the  defendant. 

§  21.  Cruelty  Provoked  by  a  Refusal  to  Cohabit. — The  court 
instructs  the  jury,  that  if  they  believe,  from  the  evidence, 
that  the  complainant  unreasonably,  and  without  sufficient 
cause,  refused  to  accord  to  the  defendant  the  marriage  rights 
of  cohabitation,  and  that  the  treatment  complained  of  was 
provoked  by  such  refusal,  then  the  complainant  is  not  entitled 
to  a  verdict  in  this  cause,  unless  it  appeal's,  from  the  evidence, 
that  the  injuries  complained  of  were  out  of  all  proportion  to 
such  provocation. 

Tlie  law  imposes  upon  the  husband  and  wife  the  duty  of  ac- 
cording, each  to  the  other,  the  right  of  sexual  intercourse,  to 
a  reasonable  extent,  unless  there  be  some  physical  cause  render- 
ing such  indulgence  improper  or  unhealthful,  and  that  a  with- 
holding of  such  right,  if  prompted  or  induced  by  motives  of 
dislike,  or  without  proper  cause,  if  proved,  is  such  conduct  as 
the  jury  may  properly  consider  in  determining  whether  there 
was  provocation  for  the  cruelty  charged  or  proven. 

§  22.  Hysteria. — The  court  instructs  the  jury,  that  if  they 
believe,  from  the  evidence,  that  at  the  time  that  the  oifenses 
charged  in  the  bill  are  alleged  to  have  been  committed,  the 
complainant  was  snflFering  from  attacks  of  hysteria,  and  that 
the  tendency  of  that  disease  is  to  partially  derange  the  mental 
faculties,  and  to  blunt  the  moral  sensibilities,  and  to  give  a 
person  false  and  exaggerated  views  and  impressions  of  what  is 
actually  occurring  around  them ;  and  if  the  jm-y  further  believe, 
from  the  evidence,  that  the  mind  of  tlie  complainant  at  the^c 
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times  was  so  affected,  then  these  facts  are  proper  to  be  taken 
into  consideration  by  the  jury,  in  connection  with  all  the  other 
evidence  in  the  case,  in  determining  what  degree  of  credibility 
should  be  attached  to  her  testimony  relating  to  the  commis- 
sion of  such  offenses. 

Tlie  court  mstructs  yon,  that  the  testimony  of  the  doctors 
{and  the  ^medical  works  introduced  in  evidence)  is  competent 
and  legal  evidence  of  the  facts  stated  {in  the  hooks)  and  testi- 
fied to  by  the  doctors,  and  should  be  treated  by  the  jury  as 
evidence  in  the  case,  and  considered  by  them  in  connection 
with  all  the  evidence  in  the  case  in  arriving  at  a  verdict 

§  23.  Complainant  Laboring  under  a  Delnsion. — If  the  jury 
believe,  from  the  evidence,  tliat  the  complainant,  before  and 
at  the  time  she  commenced  this  suit,  had  been,  and  that  she  is 
still  laboring  under  a  delnsion,  that  she  was  and  is  in  danger 
of  bodily  hurt  from  the  defendant,  and  if  the  jury  further 
believe,  from  the  evidence,  that  such  delusion,  if  it  existed,  was 
unfounded,  and  that  no  real  cause  for  such  fear  on  the  part  of 
complainant  existed  at  the  time  of  the  filing  of  the  bill,  or  at 
any  time  since,  and  that  this  suit  and  the  prosecution  of  it  by 
her  are  the  product  of  such  delusion,  then  you  are  instructed, 
that  you  should  find  a  verdict  for  the  defendant. 

§  24.  Bm^en  of  Proof, — Tlie  court  instructs  the  jury,  that 
the  complainant  is  boimd  to  establish  her  case  by  preponder- 
ance of  evidence;  and  unless  she  has  done  so,  the  jury  should 
find  the  issues  for  the  defendant 

Tlie  law  requires  that  the  complainant,  to  entitle  her  to  a 
verdict,  shall  establish  her  case  by  a  preponderance  of  evidence; 
and  if  the  jury  find  the  testimony  so  contradictory,  or  so 
evenly  balanced,  that  they  are  unable  to  arrive  at  a  satisfac- 
tory conclusion  as  to  the  truth  or  falsity  of  the  charges 
against  the  defendant,  then  the  jury  should  find  the  issues  for 
the  defendant 

§  25.    Condonation. — The  court  instructs  the  jury,  that  in 
ttie  case  of  condonation,  there  is  an  express  or  implied  agree- 
ment that  the  party  forgiving  does  so  only  on  the  condition  that 
the  party  forgiven  will  not  repeat  the  offense,  but  will,  in  the 
12 
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future,  perform  all  the  marital  duties  the  relation  imposes. 
Kennedy  vs.  Kennedyy  87  Dl.  250;  Sharp  vs.  JSharp^  116  111., 
509. 

That  condonation  is  forgiveness  upon  condition  that  tho 
injury  shall  not  bo  repeated,  and  it  i&  dependent  upon  future 
good  usage  and  conjugal  kindness;  and  it  must  be  free^  and 
not  obtained  by  force  and  violence  or  by  fraud.  2  Bishop  on 
M.  and  D.,  §  33. 

You  are  further  instructed,  that  condonation  of  personal 
acts  of  violence  and  cruelty  may  be  avoided  by  abusive  lan- 
guage, and  the  use  of  opprobrious  epithets.  A  wife  having 
forgiven  her  husband's  acts  of  physical  cruelty,  may,  from 
the  subsequent  use  of  abusive  and  brutal  language,  and 
charges  of  infidelity,  conclude  tliat  it  will  end  as  on  former 
occasions,  in  personal  violence,  and  she  is  not  boimd  to  wait 
and  submit  to  personal  violence.  Fanikam  vs.  JfarnJurni^  73 
111.,  497. 

The  court  instructs  you,  that  the  law  is,  that  if  the  injured 
party,  husband  or  wife,  cohabits  with  the  other,  subsequent  to 
an  adulterous  offense,  the  party  injured  having  the  ability  to 
prove  the  fact,  it  will  be  a  bar  to  a  proceeding  for  divorce  for 
that  offense,  the  offense  being  considered  as  thereby  condoned; 
but  the  court  further  instructs  you,  that  condonation  is  always 
accompanied  with  the  implied  condition  that  the  injury  shal" 
not  be  repeated,  and  that  the  offending  party  will  thereaftei 
treat  the  other  with  conjugal  kindness,  or  the  offense  will  be 
revived.  Davis  vs.  DaviSy  19  111.,  334;  2  Bishop  on  M.  anOk 
D.,  §  43. 
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§  1.  Only  Legal  Titles  Involved  (^Where  Co^nmon  Law 
JRule  Prevails), — The  court  instructs  the  jury,  that  in  an  ac- 
tion of  ejectment  it  is  only  the  legal  rights  of  the  parties,  as 
distinguished  from  their  equitable  rights,  that  the  jury  have 
a  right  to  consider.  In  this  case,  if  the  plaintiff  shows  a  legal 
title  to  the  premises  in  controversy,  as  explained  in  the  fol- 
lowing instructions,  then  no  equitable  right  in  the  defendant 
will  bar  the  plaintiff's  right  of  recovery.  Tyler  on  Eject,  36, 
564;  Sims  vs.  Gray^  66  Mo.,  613;  Dawson  vs.  Rayden^  67  111., 
52 ;  Buell  vs.  IrwiUj  24  Mich.,  145 ;  Whyte  vs.  Smithy  4  Saw- 
^er  (Oreg.),  17;  Phillpotts  \^.  Blasdell^  8  If e  v.,  61}  Kelley 
vs.  He7idricks^  57  Ala.,  193. 

§  2.     One  in  Possession  of  Real  Estate  Presumed  to  be  Owner. — 

Tliat  while  it  is  true  that,  to  entitle  the  plaintiff  in  ejectment 
to  recover,  he  must  not  only  show  title  in  himself,  but  he  must 
also  show  that  he  was  entitled  to  the  possession  of  the  prem- 
ises at  the  commencement  of  the  suit,  still,  the  law  is,  that 
the  one  who  shows  the  better  legal  title  to  real  estate  is  always 
presumed  to  be  entitled  to  the  possession  of  the  ])roperty,  un- 
less the  other  party  shows  some  valid  legal  right  to  the  pos- 
session of  the  property,  as  against  the  true  owner.  Thompson 
vs.  BurhanSy  15  Hun  (N".  T.),  581. 

§  3.  Paper  Title  Shown  by  Plaintiff. — Tlie  court  instructs  the 
jury,  that  the  deeds  and  papera  introduced  in  evidence  by  the 
plaintiff,  in  this  case,  are  suflScient  to  vest  the  legal  title  to  the 
whole  of  the  (description  of  the  land)  in  the  plaintiff,  and  to 
authorize  him  to  take  the  possession  of  the  whole  of  that 
ti-act  of  land,  as  bounded  by  the  government  survey  lines,  un- 
less the  defendant  has  shown  an  adverse  possession  to  the 
same,  or  to  some  part  thereof,  as  explained  in  these  instruc- 
tions, for  a  period  of  twenty  years  or  more,  before  the  com- 
mencement of  this  suit. 

§  4.  Right  to  Possession  must  be  Shown. — ^The  jury  are  in- 
structed, that  to  entitle  the  plaintiff  to  recover  in  this  case,  it 
is  not  sufficient  for  him  to  show  tliat  he  holds  the  legal  title  to 
the  premises  in  controversy ;  it  must  further  appear,  from  a 
preponderance  of  the  evidence,  that  at  the  time  of  the  com- 
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xnencement  of  this  sait,  the  plaintiff  was  tlien  entitled  to  the 
possession  of  the  premises.  Kilgour  vs,  GocJcley^  S3  LI.,  109 ; 
Gustin  vs,  BarnJiam^  34  Mich.,  511 ;  Lotz  vs.  Brigga^  50  Ind., 
346;  Williams  vs.  Murphy j  21  Minn.,  534;  San  Felipe^  etc., 
vs.  Behhawy  49  Cal.,  655. 

§  5.  Title  Can  Only  be  Conveyed  by  Deed. — The  jury  are  in- 
structed, that  there  is  no  method  known  to  the  law  for  selling 
real  estate,  so  as  to  convey  the  legal  title  from  one  person  to 
another,  except  by  deed,  in  writing  and  under  seal,  executed 
and  delivered%by  the  person  holding  the  legal  title,  or  else 
executed  and  delivered  by  some  one  authorized,  in  writing 
and  under  seal,  by  the  person  holding  the  legal  title,  to  make 
such  deed  for  and  in  the  name  of  such  owner.  {In  some  states 
a  seal  is  dispensed  with  by  statute,) 

§  6.  Title  Deduced  from  a  Common  Sonroe. — The  court  in- 
structs the  jury,  as  a  matter  of  law,  that  where  both  parties, 
in  an  action  of  ejectment,  claim  to  derive  title  through  or 
under  the  same  person,  then  neither  party  is  bound  to  show 
title  bacjj  of  that  person,  and  the  one  having  the  better  title 
or  right  from  that  common  source  has  the  better  title  for  all 
the  purposes  of  the  suit  Miller  vs.  Hardin^  64  Mo.,  545 ; 
Sped  vs.  Crreggj  55  Cal.,  198;  Morrison  vs.  Wilkersen^  27  la., 
374;  Cronin  vs.  Gi/re^  38  Mich.,  381;  Whisenhunt  yq,  Jones^ 
78  N.  C,  36L 

§  7.  Both  Parties  Claim  under  "J.  W." — The  jury  are  in- 
sti'ucted,  that  in  this  case  both  parties  claim  title  to  the  land 
in  question  by  conveyances  from  one  "J.  W.,"  and  the  party 
showing  in  himself  the  earlier  and  better  title  to  the  premises 
from  the  said  J.  W.  must  be  regarded  by  the  jury  as  the  legal 
owner  of  tlie  premises  for  all  the  purposes  of  this  suit. 

That  the  deed  introduced  in  evidence  in  this  case,  from  J. 
W.  and  wife  to  the  plaintiff,  McK.,  is  suflScient  to  vest  the 
legal  title  of  the  premises  in  McK.  from  the  time  it  was 
delivered  to  him;  and  the  certificate  of  recording  indorsed  on 
the  back  of  said  deed  is  sufiicient  evidence  that  the  deed  was 
filed  for  record  on  the,  etc.;  and  the  deed  from  McEL  and  wife 
to  £.  M.  is  BufiScient  to  vest  a  legal  title  to  an  uidivided  half 
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of  the  premises  in  qnestion  in  the  said  E.  M.  from  the  time 
that  deed  was  made  and  delivered  to  him. 

§  8.  Priority  of  Deeds. — The  court  further  instructs  the  jury, 
that  the  deed  from  J.  W.  and  wife,  having  been  made  and 
delivered  to  the  defendant  after  the  deed  from  the  said  J.  W. 
and  wife  to  McEL  was  recorded,  the  plaintiffs  must  be  deemed 
to  have  the  better  legal  title,  so  far  as  their  respective  titles 
depend  upon  the  deeds  introduced  in  evidence. 

If  you  believe,  from  the  evidence,  that  after  McK.  had 
received  his  deed,  and  had  had  it  recorded,  the  defendant  also 
took  a  deed  for  the  same  land  from  the  said  J.  W.,  and  went 
into  possession  under  that  deed,  and  made  lasting  and  valuable 
improvements  on  the  land  without  any  authority  from  the 
plaintiffs,  or  either  of  them,  then  the  taking  of  such  possession, 
and  the  making  of  said  improvements,  will  not  affect  the 
plaintiff's  right  to  recover  in  this  suit.  Compensation  for  such 
improvements,  if  any  ought  to  be  made,  will  be  determined 
hereafter  in  future  proceedings  before  this  court. 

§  9.  Visible  Monuments  Control  Courses  and  Distances. — Tlie 
jury  are  instructed  that  in  determining  the  boundary  lino 
between  two  ti'acts  of  land,  if  there  are  visible  monuments 
fixed  on  the  ground  and  referred  to  in  the  deed  as  marking 
the  boundary,  and  these  can  be  ascertained,  they  will  control 
the  courses  and  distances,  if  the  line  indicated  by  the  monu- 
ments differs  from  that  called  for  by  the  courses  and  distances 
given  in  the  deed.      WaUon  vs.  Jones^  85  Penn.  St.,  117. 

§  10.  Boundary  on  Watercourse. — The  rule  of  law  is  that 
where  two  persons  own  land  adjoiniuir,  on  the  same  side  of  the 
stream  or  river,  and  are  both  bounded  by  the  river,  the  pre- 
sumption of  law  is  that  each  owns  to  the  middle  of  the  sti-eam 
in  front  of  his  own  land,  and  if  the  shore  line  dividing  their 
lands  does  not  strike  the  river  at  right  angles  to  the  stream 
the  boundary  line  from  the  shore  to  the  middle  of  the  river 
is  determined  by  extending  the  division  line  at  the  point 
where  it  strikes  the  shore  perpendicularly  to  the  general  course 
of  the  stream  opposite  that  point,  that  is,  rutming  the  line 
from  the  point  where  it  strikes  the  shore  to  the  nearest  point 
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in  the  center  of  the  river.    Clark -v^  Campaw^  19  Mich.,  325; 
Bay  City  G,  JL  Co,  vs.  Industrials  etCy  28  Mich.,  182. 

The  coart  indtrncts  you,  as  a  matter  of  law,  that  where  a 
stream  of  water,  such  as  a  river  or  creek,  is  the  boundary  line 
between  two  adjoining  owners,  and  the  stream  alters  its  chan< 
nel  from  year  to  year,  by  a  slow,  gradual  and  almost  im{>er- 
ceptible  wear  upon  one  side  and  accretion  on  the  other,  then 
the  boundary  shifts  with  the  channel;  but  if  the  stream  changes 
its  course  visibly  and  violently,  making  what  is  known  as  a 
cut-off  in  high  water,  then  the  boundary  does  not  change  with 
the  stream,  but  it  adheres  to  the  original  channel.  Collins  vs. 
TAeJStaU,  3  Tex.  App.,  323. 

§  11.  Boundaries  a  Question  of  Fact  for  the  Jury  and  not  for  the 
Surveyor. — The  jury  are  instructed  that  the  question  in  this 
case  is  not  how  would  an  accurate  survey  locate  those  lots  in 
question,  but  how  did  the  original  survey  and  stakes  locate 
them.  The  only  purpose  of  the  evidence  of  the  surveyors, 
who  have  made  the  recent  surveys,  is  to  enable  the  jury  to 
locate  the  original  boundaries,  if  possible,  and  not  for  the  pur- 
pose of  determining  where  they  ought  to  have  been,  or  where 
they  would  have  been  by  an  accurate  survey.  The  original 
starting  points  and  boundaries  are  questions  of  fact  for  the 
jury  to  find  from  the  evidence,  not  only  the  evidence  of  the 
surveyors,  but  all  the  other  evidence  in  the  case  bearing  upon 
these  points.  Diehl  vs.  Zange7\  39  Mich.,  601 ;  Stewart  vs. 
Carletouj  31  Mich.,  270;  Cronin  vs.  Gore,  38  Mich.,  381. 

§  12.  Plaintiff's  Deed  by  Way  of  Mortgage. — So  far  as  regards 
this  suit,  it  can  make  no  difference  whether  the  deed  to  the 
plaintiff  was  by  way  of  mortgage  to  secure  the  payment  of  a 
sum  of  money  or  not.  If  it  was  so  made,  it  was  sujfficient  to 
vest  the  legal  title  to  the  premises  in  McK.,  and  his  deed  to 
E.  M.  was  sufficient  to  vest  the  legal  title  to  an  undivided  half 
of  the  premises  in  said  M.,  and  these  two  deeds  are  sufficient 
to  enable  the  plaintiff  to  sustain  this  action,  unless  the  jury 
find,  from  the  evidence,  under  the  instruction  of  the  court, 
that  the  defendant  had  some  right  to  the  possession  of  the 
property  other  than  such  as  he  acquired  by  his  alleged  pur- 
chase from  the  said  J.  W.  under  the  deed  introduced  in  evi- 
dence by  the  defendant     Biggen  vs.  Bird^  55  Ga.,  650. 
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If  you  believe,  from  the  evidence,  that  McK.'s  deed  was 
given  to  him  by  way  of  mortgage,  or  to  secure  the  payment 
of  money,  and  that  since  that  time  the  money  so  secured  has 
all  been  paid,  or  settled  up,  between  the  parties,  these  facts 
alone  would  not  prevent  the  plaintiflE  from  recovering  in  this 
suit;  such  payment  or  settlement,  if  proved,  might,  in  another 
suit,  entitle  the  defendant  to  a  reconveyance  of  the  land  from 
the  plaintiff,  but  until  such  reconveyance  the  plaintiff  remains 
the  legal  owner  of  the  land. 

Even  though  you  may  believe,  from  the  evidence,  that  the 
deed  from  J.  W.  to  the  plaintiff  McK.  was  made  by  way  of 
mortgage,  or  to  secure  the  payment  of  money  loaned,  that  cir- 
cumstance alone  would  not  affect  the  plaintiff's  right  to 
recover  in  this  case.  The  deed,  though  a  mortgage,  would 
still  be  sufficient  to  vest  the  legal  title  to  the  land  in  McK.; 
provided,  the  jury  find,  from  the  evidence,  that  J.  W.  was  the 
owner  of  the  property  when  he  made  tlie  deed. 

§  13.  Possession  Prima  Facie  Evidence  of  Title. — The  court 
instructs  the  jury,  that  in  an  action  of  ejectment,  prior  peace- 
able possession  by  the  plaintiff  claiming  to  be  the  owner  in  fee, 
if  proved,  is  prima /aoie  evidence  of  ownership  and  seizin, 
and  is  sufficient  to  authorize  a  recovery  unless  the  defendant 
shall  show  a  better  title.  Sherwood  vs.  SL  Paul,  eto.j  Rd.  Go.^ 
21  Minn.,  127;  Barger  vs.  HjobSy  67  HI.,  592;  Davis  vs. 
ThampdOTiy  56  Mo.,  39. 

A  person  in  the  actual  peaceable  possession  of  real  estate  is 
presumed  to  be  the  owner  of  the  fee,  until  the  presumption 
is  rebutted,  and  he  is  not  required  to  show  in  what  manner, 
or  by  what  title,  he  holds,  until  the  plaintiff  shows  a  better 
title.  Doty  vs.  Burdick^  83  111.,  473;  Sears  vs.  Taylor^  4 
Col.,  38. 

Open,  visible  and  actual  possession  and  occupation  of  real 
estate  by  a  person  claiming  to  be  the  owner,  is  prima  fade 
evidence  of  title  in  the  penson  so  in  possession.  The  words 
prima  facie  evidence,  mean  evidence  sufficient  to  establish 
title,  unless  some  person  shows  a  better  title. 

If  you  believe,  from  the  evidence,  that  for  some  years 
before,  and  up  to  the  time  that  J.  W.  delivered  the  deed  of 
the  land  in  question  to  the  plaintiff  McK.,  the  said  J.  W.  was 
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m  the  actnal,  open  and  visible  possession  and  occupation  of 
the  lands  in  question,  claiming  to  be  the  owner  tlicreof,  this 
would  be  sufficient  evidence  to  show  title  in  him  at  the  time 
the  deed  was  made,  and  the  deed  from  him  to  plaintiff,  intro- 
duced in  evidence  in  this  case,  would  be  sufficient  to  vest  the 
title  to  said  lands  in  the  plaintiff,  unless  the  defendant  has 
shown  a  prior  or  better  title,  as  explained  in  these  instructions. 

§  14.  First  Possessor  has  the  Better  Title. — When  both  par- 
ties, in  an  action  of  ejectment,  claim  title  to  the  premises  bj 
showing  simply  possession  at  different  times,  under  claim  of 
ownership,  then  the  first  person  is  deemed  to  have  the  better 
title,  unless  he  delays  for  an  unreasonable  length  of  time  to 
assert  his  right  to  the  property.  Martin  vs.  Bonsack,  61 
Mo.,  556;  Clark  vs.  Olark^  51  Ala.,  498;  Zum  vs.  Heedy  63 
Miss.,  73;  Jane8  v.  Easley^  52  Qa.,  454;  Southmayo  vs.  Henley^ 
45  Cal.,  101. 

§  15.  Deed  fi*Dm  Party  in  Possession  Claiming  Title. — Tlie 
court  instructs  the  jury,  that  if  they  believe,  from  the  evi- 
dence, that  J.  W.,  before  and  up  to  the  time  of  the  making 
of  the  deed  to  the  plaintiff,  was  in  the  actual  possession  of  the 
property,  claiming  to  own  the  same,  then  his  deed  to  the 
plaintiff  was  sufficient  prima  facie  to  vest  the  title  in  the 
plaintiff  as  against  the  defendant;  and  if  the  jury  further 
believe  that  that  deed  was  recorded  in  the  recorder's  office  of 
this  county,  etc.,  and,  also,  that  after  that  date  the  defendant 
went  into  the  possession  of  the  land  without  any  right  or 
license  from  the  plaintiff,  or  from  some  person  authorized  by 
him  to  give  such  right  or  license,  then  the  jury  should  find  the 
issues  for  the  plaintiff. 

A.DVEBSE  POSSESSION. 

Note. — A.s  a  freneral  rule,  adverse  possegsion  for  the  statutory  period 
without  color  of  title,  will  bar  a  recovery  by  the  person  holding^  the  record 
title.  In  many  6f  the  states,  questions  connected  with  the  subject  of  adverse 
poss^ion,  are  determined  by  the  presence  or  absence  of  color  of  title;  and 
these  distinctions  should  be  borne  in  mind. 

§  16.  Title  by  Prescription— Without  CJolor  of  Title.— The 
court  instructs  the  jury,  that  by  the  laws  of  this  state,  if  a 
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person  goes  into  the  pc»s8ession  of  real  estate,  under  a  claim  of 
title,  and  continues  in  the  open,  exclusive,  and  uninterrupted 
possession  of  the  premises  under  such  claim  of  title,  for  the 
period  of  {twenty)  years,  he  will  be  deemed  to  be  true  owner 
thereof.  Walbrun  vs.  Ballen^  68  Mo.,  164;  Delong  vs.  MuJr 
cher^  47  la.,  445. 

If  the  true  and  real  owner  of  land*  permits  another  to  take 
possession  of  the  land,  claiming  it  as  his  own,  and  to  continue 
such  possession,  openly  and  publicly,  under  such  claim  of  title, 
for  a  period  of  {twenty)  years  or  more,  such  possession  will 
ripen  into  a  right  and  title  in  the  possessor,  and  forever  after 
prevent  such  true  owner  from  taking  possession  of  the  prop- 
erty; but  in  order  to  have  this  effect,  the  commencement  of 
the  possession  must  have  been  hostile  to  the  rights  of  the  tnie 
owner,  and  must  be  continued,  openly  and  publicly,  for  the 
full  period  of  {twenty)  years,  under  a  claim  of  ownership,  dur- 
ing all  that  time.  Peterson  vs.  McCullough^  50  Ind.,  35; 
Bradley  vs.  West,  60  Mo.,  33;  Awhrose  vs.  Raley,  58  111.,  506; 
Yelverton  vs.  Seel^  40  Mich.,  538;  McCarde  vs.  Barricklow^ 
69  Ind.,  356. 

§  17.  Must  be  Hostile  m  its  Inception. — The  jury  are  instructed, 
that  adverse  possession,  sufficient  to  defeat  the  legal  title, 
must  be  hostile  in  its  inception,  and  continue  uninterruptedly 
for  {twenty)  years;  it  must  be  open,  and  of  such  a  character 
as  to  clearly  show  that  the  occupant  claims  the  land  as  his  own 
and  all  of  these  things  must  be  proved  by  a  preponderance  of 
evidence. 

Although  you  may  believe,  from  the  evidence,  that  one  A. 
B.,  more  than  twenty  years  before  the  commencement  of  this 
suit,  built  a  fence  around  the  land  in  question  {or  otherwise  im- 
proved it),  this  alone  does  not  show  adverse  possession  in  him. 
To  constitute  adverse  possession,  it  must  further  appear,  from 
the  evidence,  that  what  he  did  on  the  land  was  not  with  the 
leave  or  permission  of  the  owner,  but  was  done  under  a  claim 
of  right  in  himself,  and  in  hostility  to  the  right  of  the  owner. 
Jiussell  vs.  DauiSf  88  Conn.,  562;  Foster  vs.  Letz^  86  DL, 
412. 

S  18.    Permissive  Possession   not  Hostile. — The  jury  are  in- 
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strncted,  that  if  a  person  enter  into  the  possession  of  the  lands 
of  another,  with  the  consent  of  the  owner,  for  any  otlier  pur- 
pose except  to  claim  the  land  as  his  own,  such  possession  alone, 
no  matter  how  long  it  is  continued,  will  never  bar  the  right  of 
the  owner  to  take  possession  of  his  land  when  he  sees  tit  to  do 
so.     Collins  vs.  Johnson^  57  Ala.,  304. 

§  19.  Possession  Sabserrient  to  the  Tme  Owner. — Where  pos- 
session of  real  estate  is  taken  under  a  claim  consistent  with  or 
in  subordination  to  the  title  of  the  real  owner,  nothing  but  a 
clear,  unequivocal  and  notorious  disclaimer  of  the  title  of  such 
owner  will  render  such  possession  adverse.  Tyler  on  Eject., 
217. 

§  20.  Possession  Presumed  to  be  under  Legal  Title. — The 
court  insti-ucts  the  jury,  that  where  one  person  is  shown  to  have 
the  legal  title  to  land,  and  another  person  is  shown  to  be  in 
possession  of  tlie  property,  if  there  is  no  evidence  to  the  con- 
trary, the  law  presumes  that  such  possession  lias  been  with  the 
consent  of  the  owner,  and  not  in  hostility  to  his  rights;  and  if 
the  person  in  possession  sets  up  a  claim  to  the  land  by  virtue 
of  such  possession,  the  burden  of  proof  is  on  him  to  show 
affirmatively,  by  a  prepv  nderance  of  the  evidence,  not  only 
that  he  has  been  in  the  open,  public,  and  notorious  possession, 
but  it  must  further  appear,  from  the  evidence,  that  such  pos- 
session was  commenced  and  continued  in  hostility  to  the  true 
owner,  and  under  a  claim  of  right  as  against  him;  and  these 
matters  must  be  shown  by  clear  and  affirmative  proof  of  such 
facts  as  show  that  such  possession  was  taken  and  continued  in 
hostility  to  such  owner;  they  cannot  be  made  out  by  inference 
without  such  proof.     Tyler  on  Eject,  860. 

The  rule  of  law  is  that  if  a  person  enters  upon  land  without 
any  title  or  claim  or  color  of  title,  the  law  will  adjudge  the 
pos€ession  to  be  in  subservience  to  the  legal  owner  and  no 
length  of  such  possession  will  render  the  holding  adverse  to 
the  title  of  the  true  owner.  But  if  a  man  enters  on  land  with- 
out title,  claim  or  color  of  title  and  he  does  not,  in  fact,  go  in 
under  the  true  owner,  and  such  person  after  acquires  whut 
he  considers  a  good  title,  from  that  moment  his  possession 
becomes  adverse.  BucJcley  vs.  Taggart^  62  In;.l., — ;  Jackson 
vs.  Thomas^  16  Johnson,  293;  Harvey  vs.  Tyler^  2  Wal.,  328. 


188  EJECTMENT. 

§21.  Paper  Title  not  Necessary. — It  is  not  essential  that  a 
party,  who  takes  possession  of  lands  and  holds  adversely  to 
the  owner,  should  enter  under  a  deed,  or  other  written  title, 
to  cause  the  limitation  of  {twenty)  yeara  to  run  in  his  favor. 
It  is  suflScient  if  the  party  take  possession  under  claim  of  own- 
ership, and  hold  adverse  possession,  as  explained  in  these 
instructions,  for  the  period  of  {twenty)  years,  Webber  vs. 
Anderson,  73  111.,  439. 

The  court  instructs  you,  that  in  order  to  maintain  a  defense 
to  this  action,  under  the  twenty  years'  limitation  law,  it  is  not 
necessary  that  the  defendant  had  a  deed,  or  other  written  evi- 
dence of  title;  but  if,  under  a  claim  of  title  or  ownership,  the 
defendant  took  actual  possession  of  the  land  in  question,  and 
has  held  actual,  notorious  and  exclusive  possession  of  the 
land  in  question  for  a  period  of  {tweiity)  years  prior  to  the 
commencement  of  this  suit,  claiming  title  thereto,  then  the 
plaintiJBf  is  not  entitled  to  recover. 

The  court  further  instructs  you,  that  when  a  party  enters 
into  the  possession  of  land,  which  is  vacant  and  unoccupied  at 
the  time,  claiming  it  as  his  own,  such  possession  is  hostile  in 
its  inception  to  the  owner;  and  when  such  possession  is  hostile 
in  its  inception,  and  continues  adversely  for  the  period  of 
{twenty)  years,  and  is  visible,  notorious  and  exclusive  during 
that  period  of  time,  such  facts,  if  proved  by  the  defendant, 
are  a  legal  defense  in  an  action  of  ejectment. 

If  you  believe,  from  the  evidence,  that  the  defendant  en- 
tered upon  the  land  in  question,  claiming  to  be  the  owner,  and 
continuing  in  the  actual,  visible  and  notorious  possession  of 
the  same  for  a  period  of  {pwenty)  years,  under  a  claim  of  own- 
ership, then  the  plaintiflE  is  not  entitled  to  recover. 

§  22.  Possession  by  Successive  Holders. — The  court  instructs 
the  jury,  that  to  constitute  advei^se  possession,  as  explained  in 
these  instructions,  for  the  period  of  {twenty)  years,  it  is  not 
necessary  that  the  same  person  should  himself  have  been  in  pos- 
session of  the  premises  for  the  whole  of  that  period;  it  is  suffi- 
cient if  the  evidence  shows  that  ho  and  those  under  whom  he 
holds,  either  as  heir  or  purchaser,  have  held  such  possession 
for  tlie  full  period  of  twenty  years. 

Tou  are  instructed,  that  although  you  may  believe,  from 


XJXcncsNT,  189 

the  evidence,  that  one  A.  B.  went  into  possession  of  the  lands 
in  controversy,  more  than  (twenty)  years  before  the  com- 
mencement of  this  suit,  and  lield  the  same  adversely  to  the 
rights  of  tlie  plaintiff,  still  the  defendant,  in  this  case,  cannot 
avail  himself  of  the  possession  of  the  said  A.  B.,  unless  it  fur- 
ther appears,  from  the  evidence,  that  when  the  defendant 
took  possession  of  tlie  land,  he  acquired  the  rights  of  the 
said  A.  B.,  by  purchase  or  otherwise. 

§  23.  Deed  not  Necessary  to  Transfer  Possession. — The  jury 
are  instructed,  that  a  deed  is  not  necessary  to  transfer  the  pos- 
session of  land  held  adversely,  from  one  person  to  another, 
and  when  one  person  succeeds  to  the  possession  of  another, 
and  it  becomes  necessary  to  connect  the  possession  of  the  two, 
in  order  to  make  tlie  period  required  by  law  to  bar  the 
owner's  rights,  the  transfer  of  possession  may  be  shown  by 
parol  evidence;  in  such  cases  no  deed  is  required.  Webher 
vs.  AndersoUj  73  DL,  439. 

§  24  Temporary  Line  Fence. — In  this  case,  if  the  jury 
believe,  from  the  evidence,  that  the  defendant  wr.s  allowed 
by  the  owner  of  the  property  in  controversy  to  take  posses- 
sion of  it,  and  to  build  the  division  fence  oS  the  line,  as  a 
matter  of  convenience  to  the  parties,  without  any  agreement 
or  intention  to  make  that  fence  the  permanent  boundary  line 
between  their  adjoining  lands,  and  that  the  defendant  took 
possession  with  the  consent  of  the  owner,  as  a  matter  of  tem- 
porary convenience,  and  without  any  understanding  that  the 
property  should  thereafter  belong  to  the  defendant,  then  such 
possession,  no  matter  how  long  continued,  will  not  bar  the 
right  of  the  plaintiff  to  claim  and  take  possession  of  the  land, 
if  he  has  otherwise  shown  himself  entitled  to  the  same. 

If  yon  believe,  from  the  evidence,  that  the  fence  in  ques- 
tion, claimed  by  the  defendant  to  be  the  line  fence  between 
his  land  and  that  of  the  plaintiff,  does  not  stand  upon  the  true 
survey  line  between  said  lands;  and  if  you  further  believe 
from  the  evidence,  that  the  fence  was  placed  where  it  now  is 
by  agreement  of  the  parties,  merely  for  the  convenience  of 
working  the  land,  and  not  for  the  purpose  of  marking  the  boun- 
daries according  to  title,  then  neither  party  would   bo   bound 
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by  tho  existence  of  the  fence,  as  establishing  either  an  agreed 
boundary  line  or  adverse  possession  to  the  lands  in  contro- 
versy.   Soule  vs.  Ba/rlow^  49  Vt,  329. 

§  25.  Line  Fence  Agreed  Upon. — The  jury  are  instructed, 
that  it  is  perfectly  competent  for  parties  owning  adjoining 
lands  to  settle,  by  agreement,  where  the  division  line  shall  be. 

And,  in  this  case,  if  you  believe,  from  the  evidence,  that  the 
plaintiff  and  defendant  owned  adjoining  tracts  of  land,  of  which 
the  land  in  controversy  formed  a  part,  and  that  they  mutually 
agreed  upon  the  dividing  line,  and  established  it  as  between 
themselves,  and  afterwards  occupy  according  to  such  line,  then 
it  is  wholly  immaterial  where  the  survey  would  put  the  line, 
as  each  party  would  be  bound  by  his  agreement. 

And  in  determining  whether  there  was  such  an  agreement 
and  establishing  of  the  line,  it  is  competent  for  you  to  take 
into  consideration  the  acts  and  statements  of  the  parties,  the 
acts  done  by  each,  and  the  fixing  and  adjustment  of  fences, 
and  improvements  by  them,  under  such  alleged  agreement,  if 
any  such  are  proved,  together  with  all  the  other  evidence  and 
facts  and  circumstances  proved  on  the  trial.  Cutler  vs.  Calli- 
Sony  72  III,  113;  Tamm  vs.  Kellogg^  49  Mo.,  118;  Sinith  vs. 
ITvniUon,  20  Mich.,  433;  Terry  vs.  Chandler,  16  N.  T.,  364; 
Joice  vs.   Williams^  26  Mich.,  332. 

You  are  instructed  that  the  fact,  if  proved,  that  a  line  fence 
was  built  on  the  lino  claimed  by  the  defendant  as  the  agreed 
line,  and  that  the  parties  occupied  up  to  the  fence  for  a  num- 
ber of  years,  would  not  alone  prove  that  the  fence  was  built 
upon  the  true  line,  or  that  that  line  was  established  by  agree- 
ment of  the  parties,  or  by  the  persons  under  whom  they  hold. 
In  order  that  that  line  shall  be  conclusive  upon  the  parties, 
the  jury  must  believe,  from  the  evidence,  either  that  the  fence 
was  built  upon  the  true  line,  that  the  adjoining  owners  in  an 
honest  attempt  to  fix  the  dividing  line  between  their  lands, 
agreed  upon  that  line  as  the  boundary  line  between  them,  or 
that  the  defendant,  for  twenty  years  or  more,  occupied  the  land 
in  controversy  adversely,  as  explained  in  these  instructions 
upon  that  point     Chapman  vs.  Cooks,  41  Mich.,  595. 

§  26.     Division  Line  Agreed  npon  Through  Mistake. — The  law 
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16  that  where  parties  agree  upon  a  diviBion  line  between  their 
lands,  and  they  occupy  np  to  such  line  for  a  period  of  twenty 
years,  they  will  be  hold  to  the  line  so  established,  although 
the  line  be  not  the  true  line,  and  was  agreed  upon  by  mutual 
mistake.  SfJiith  vs.  McKaij^  30  Ohio  St,  409;  Tutser  vs. 
Thoman,  17  Ohio  St,  130;  Bader  vs.  Zeise,  44  Wis.,  96. 

The  law  is  that  if  two  adjoining  proprietors  occupy  on  the 
opposite  sides,  and  np  to  what  they  both  erroneously  supjwse 
to  be  the  true  dividing  line,  with  no  intent  on  the  part  of 
either  to  claim  beyond  the  true  line,  snch  possession  would 
not  be  an  adverse  possession  of  the  land  thus  erroneously  occu- 
pied.    Iloux  vs.  £atieen,  68  Mo.,  84. 

Yon  are  instructed,  as  a  matter  of  law,  that  where  one  of  two 
adjoining  land  ownei-s  has  possession  for  over  twenty  years  of 
a  portion  of  the  other's  land,  by  reason  of  the  division  fence 
not  being  on  the  line,  such  possession  will  not  bar  a  recovery 
of  the  land  by  the  true  owner,  unless  the  fence  was  agreed 
upon  as  the  boundary  line,  and  the  possession  taken  and  held 
in  pui*suance  of  such  agreement,  or  unless  such  possession  is 
adverse  to  the  title  of  the  true  owner,  as  explained  in  these 
instructions  upon  that  point  McNaniara  vs.  SeatoHy  82  111., 
468. 

§  27.     Possession  under  Color  of  Title — Payment  of  Taxes — 

lUinois. — The  court  instructs  the  jury,  that  the  statute  of  this 
state  provides  that  every  person  in  the  actual  possession  of 
lands,  under  claim  and  color  of  title  made  in  good  faith,  and 
who  shall,  for  seven  successive  years,  continue  in  such  pos- 
session, and  shall  also,  during  that  time,  pay  all  taxes  legally 
assessed  on  such  lands,  shall  be  held  and  adjudged  to  be  the 
legal  owner  thereof  to  the  extent  and  according  to  the  pur- 
port of  his  paper  title;  and  all  persons  holding  imder  snch 
possession,  by  purchase,  devise  or  descent,  before  said 
seven  years  shall  have  expired,  and  who  shall  continue  such 
possession,  and  continue  to  pay  the  taxes,  so  as  to  complete 
the  same  possession  and  payment  of  taxes  for  the  said  term  of 
seven  years,  are  entitled  to  the  benefit  of  the  same  statute. 

§  28.  Burden  of  Proof — ^Limitations. — The  jury  are  instructed, 
tliat  where  a  party  sets  up  the  statute  of  limitations  to  bar  an 
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otherwise  legal  title,  the  law  holds  him  to  a  strict  compHaneo 
with  every  requirement  of  the  statute,  and  if  he  fails  to  prove 
such  compliance,  the  statute  will  avail  him  nothing. 

The  court  instructs  you,  that  the  burden  of  proof  is  upon 
the  party  setting  up  the  statute  of  limitations  to  bar  a 
recovery  by  the  person  holding  the  paper  title  to  lands,  to 
show  affirmatively,  by  a  preponderance  of  evidence,  the  pay- 
ment by  him,  or  some  one  for  him,  of  all  taxes  legally  assessed 
upon  the  land,  and  under  color  of  title  for  seven  successive 
years;  and  in  this  case,  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  has  failed  to  show  color  of  title  in  himself, 
or  in  those  under  whom  he  holds,  together  with  payment  of 
all  the  taxes  legally  assessed  in  each  and  every  year  for  seven 
successive  years,  by  the  person  or  persons  having  such  color 
of  title,  then  the  statute  of  limitations  cannot  avail  the 
defendant. 

That  when  the  benefit  of  the  statute  of  limitations  is 
claimed  under  color  of  title  and  payment  of  taxes  for  seven 
successive  years,  the  party  claiming  such  benefit  must  show 
affirmatively  the  payment  of  all  taxes  legally  assessed  on  the 
premises  in  question  during  said  period,  and  if  he  fails  to 
show  the  payment  of  any  such  tax,  no  matter  how  small  in 
amount  it  may  be,  the  benefit  of  the  statute  must  fail. 

§  29.  Wliat  Mast  be  Shown  Under  Limitation  Law. — The  court 
instructs  the  jury,  that  three  things  must  concur  in  order  that 
the  statute  of  limitations,  set  up  by  the  defendant  in  this  case, 
may  avail  as  a  bar  to  the  plaiutiflf's  right  of  recovery;  pro- 
vided, you  believe,  from  the  evidence,  under  the  instruction 
of  the  court,  that  the  plaintiff  has  shown  title,  by  deed,  to  the 
premises  in  question  in  himself : 

1st  Tliere  must  be  what  is  called  in  law,  color  of  title;  or 
in  other  words,  a  conveyance,  purporting  on  its  face  to  convey 
the  title  to  said  premises  to  the  defendant,  or  to  some  one 
under  whom  he  claims. 

2d.  The  defendant,  or  some  party  under  whom  he  claims, 
or  the  defendant,  together  with  such  person,  must  have  had 
actual  possession  of  the  premises  in  controversy  for  the  space 
of  seven  successive  years  previous  to  the  commencement  of 
this  suit 
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3d.  That  the  person  having  the  color  of  title  must  have 
paid  all  the  taxes  Icgallj  assessed  agaiust  the  said  premises 
during  said  period  of  seven  years;  and  if  the  jury  believe,  from 
the  evidence,  that  either  of  these  three  things  are  wanting, 
the  statute  of  limitation  cannot  avail  as  a  defense. 

The  court  instructs  jou,  as  a  matter  of  law,  that,  as  regards 
the  premises  known  and  described  as,  etc.,  the  defendant  has 
not  shown  any  conveyance  or  color  of  title  to  himself,  or  to 
any  one  through  whom  he  claims,  made  seven  years  before 
the  commencement  of  this  suit;  and  so  far  as  these  premises 
are  concerned,  the  statute  of  limitations,  set  up  in  this  case, 
cannot  avail  the  defendant 

§  30.  What  Ck>iistitQte8  Possession. — The  court  instructs  the 
jury,  that  it  is  not  necessary  that  land  should  be  inclosed  with 
a  fence,  or  that  a  house  should  be  ei'ected  upon,  or  that  it 
should  be  reduced  to  cultivation,  to  constitute  possession  of  it. 
Such  improvements  or  acts  of  dominion  over  the  land,  as  will 
indicate  to  persons  residing  in  the  immediate  neighborhood, 
who  has  the  exclusive  control  and  management  of  the  land, 
will  be  sufficient  to  constitute  possession. 

That  where  land  is  appropriated  to  such  uses  as  it  is  natu- 
rally fitted  for,  and  the  manner  in  which  it  is  used,  by  the  per- 
sons claiming  title,  is  such  as  to  notify  the  public  that  such 
person  has  asserted  dominion  over  it,  this  will  constitute  pos- 
session.   HiMa/rd  vs.  Kiddoy  87  111.,  578. 

§  31.  PosseBsion  of  Woodland. — The  jury  are  instructed,  that 
the  rule  of  law  is,  that  when  the  land  in  controversy  is  a  tim- 
ber lot,  and  it  is  exclusively  controlled  and  used  to  supply  a 
farm  in  the  neighborhood  with  fuel,  or  with  posts  and  rails, 
this  will  constitute  possession,  although  the  land  does  not  join 
the  farm  and  is  not  inclosed. 

You  are  instructed,  that  actual  possession  of  land  may  arise 
in  any  of  the  different  ways  of  improving  it,  and  which  are 
open  and  notorious  in  their  character,  and  which  show  an  in- 
tention to  appropriate  it  to  some  useful  purpose,  and  indicate 
an  exclusive  use  and  control  of  the  property  by  the  person 
claiming  possession. 

The  possession  of  land  may  be  held  in  different  modes — by 
18 
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inclosure,  by  cultivation,  by  the  erection  of  buildings  or  other 
improvements,  or  in  any  mode  that  clearly  indicates  an  ex- 
clusive appropriation  of  the  property  by  the  person  claiming 
to  hold  it.     Truesdale  vs.  Ford,  37  111.,  210. 

§  32.  Inclosnre  by  Natural  Olitjects. — If  the  jury  believe,  from 
the  evidence,  th^t  a  slough  on  the  east  side  of  the  premises  in 
question  served  substantially  for  the  purpose  of  a  fence,  and, 
in  connection  with  other  fences,  made  an  inclosure  of  said 
premises,  the  slough  should  be  considered  a  fence,  and  the 
field  an  inclosed  field,  for  the  purpose  of  this  trial.  JBruma- 
gim  vs.  Bradahaao,  39  Cal.,  24. 

The  court  instructs  you  that  a  person  may  take  and  hold 
possession  of  property  by  inclosing  the  same,  and  for  that  pur- 
pose it  is  not  necessary  that  a  fence  should  sniTound  every 
portion  of  the  land.  The  boundaries  of  a  portion  thereof  may 
be  protected  by  a  fence,  and  the  remainder  defined  and  pro- 
tected by  natural  objects,  such  as  a  lake,  a  river  or  other  water- 
course, and  such  objects,  when  they  are  apparent  and  serve 
the  purposes  of  a  fence,  are  as  effective  in  defining  the  limits 
of  possession  as  a  fence. 

§  33.  Possession  not  under  Color  of  Title. — The  court  in- 
structs the  jury,  that  where  a  person  claims  possession  of  real 
estate  without  a  deed  or  instrument  in  writing  calling  for 
boundaries,  his  possession  will  not  extend  beyond  what  he  has 
inclosed  or  actually  occupies.  £ge  vs.  Medlar^  82  Fenn,  St, 
86;  Petersonv^.  McCullough^  50  Ind.,  35;  III.  CI  Bd.  Co.  vs. 
Ind.  c&  III  C.  Ry.  Co.,  85  111.,  211. 

Tou  are  instructed,  that  when  a  person  has  neither  title  nor 
color  of  title  to  an  inclosed  tract  of  land,  the  fact  that  he, 
during  several  years,  cut  fire-wood,  and  made  rails  from  the 
timber  on  it  for  the  use  of  his  farm,  does  not  necessarily  show 
actual  possession.  Such  acts,  if  isolated  and  only  occasional, 
may  as  properly  be  referred  to  continuous  acts  of  trespass  as 
indicating  possession.  To  constitute  possession,  such  acts 
should  be  exclusive  and  under  claim  of  title.  Auatin  vs.  Ru%t, 
73  111.,  491;  Sepulveda  vs.  S&pulveda,  39  Cah,  13;  Miller  vs. 
Z,  J.  Rd.  Co.,  71  K  T.,  380;  Pullen  vs.  EopTcins,  Lea 
rT«nn.),  741;    Williams  vs.  Wallace,  78  K  C,  354. 
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Thougli  you  may  believe,  from  the  evidence,  that  the  de- 
fendant went  upon  the  land  in  question  in  the  spring  of,  etc., 
for  the  purpose  of  taking  possession  of  the  whole  tract,  and 
make  improvements  thereon,  claiming  the  whole  tract,  still, 
if  the  jury  further  believe,  from  the  evidence,  that  at  that 
time  defendant  had  no  deed,  lease  or  other  written  evidence 
of  title  to  the  premises,  then  such  possession,  in  law,  is  con- 
fined to  the  quantity  of  ground  actually  taken  possession  of  by 
the  defendant    Humphries  vs.  Huffmarhy  33  Ohio  St,  395. 

§  34.  Poesession  According  to  Boundaries  in  Title  Papers. — The 
court  instructs  the  jury,  that  where  a  party  has  title,  or  color 
of  title,  to  woodland,  and  uses  the  land  for  the  purpose  of  ob- 
taining wood  for  fuel  or  fencing,  for  a  farm  in  the  neighbor- 
hood, under  a  claim  of  ownership,  this  will  constitute  a  pos- 
session; and  so,  if  a  person  holding  a  deed  for  land,  enters  and 
clears  off,  breaks  up  or  improves  a  part,  with  intent  to  follow 
up  such  act  with  other  improvements  on  the  land,  this  will  be 
a  possession  of  the  whole.  Wilson  vs.  Williams^  52  Miss., 
487;  Sco(t  vs.  Delaney,  87  111.,  146;  Barrjer  vs.  Hohla^  67  HI.^ 
592;  Fu'jate  vs.  Pierce^  49  Mo.,  441. 

If  you  believe,  fi'om  the  evidence,  that  some  time  on  or 
about,  etc.,  the  defendant  went  onto  a  portion  of  the  land  in 
controversy,  under  his  deed,  introduced  in  evidence,  and  broke 
up  a  portion  of  the  land,  and  that  at  that  time  there  was  no 
one  else  in  the  actual  possession  of  said  tract,  or  any  part  of 
it,  then  such  breaking  and  possession  would  extend  to  all 
the  land  embraced  in  his  deed.  Blanchard  vs.  Pratt^  37  HI., 
243;  Humphries  vs.  Huffman^  33  Ohio  St,  395;  Lynde  vs. 
Williams^  68  Mo.,  360. 

Ton  are  insti'ucted,  that  a  party  who  enters  into  the  posses- 
sion of  real  estate,  under  a  conveyance  from  a  person  having 
no  title,  or  under  a  paper  purporting  to  be  a  deed,  but  having 
no  seal,  is  presumed  to  enter  according  to  the  description  in 
such  deed  or  paper,  and  his  occupancy  of  a  part,  claiming  the 
w  hole,  is  construed  as  a  possession  of  the  entire  tract  which 
the  instrument  or  paper  purports  to  convey. 

The  jury  are  instructed,  as  a  matter  of  law,  that  if  a  person 
enters  upon  uninclosed  and  unimproved  land  under  color  of 
title  which  describes  the  extent  of  his  claim  by  metes  and 
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bounds,  and  he  actually  improves  and  oecnpies  a  part  thereof 
adversely  to  the  true  owner,  claiming  the  whole  tract,  this 
will  be  held  to  constitute  possession  of  the  whole  tract,  to  the 
extent  of  the  boundaries  in  his  paper  title,  although  a  portion 
of  the  tract  may  not  be  actually  improved  or  occupied  by 
liim,  provided  no  other  person  is  in  the  actual  possession  of 
the  part  not  occupied  or  improved  by  him. 

§  35.  Notice  by  Possessioa. — The  jury  are  instructed,  that 
possession  under  an  unrecorded  deed,  to  be  notice  to  subse- 
quent honafide  purchasers,  must  be  open,  visible  and  exclu- 
sive; and  must  be  such  as  to  apprise  the  community  that  tie 
occupant  has  appropriated  the  property  to  his  own  exclusive 
use. 

That  where  a  person  is  in  the  actual,  open  and  notorious 
possession  of  land,  claiming  to  own  the  same,  this  would 
afford  notice  to  the  world  of  all  his  rights  and  equities  in  the 
same.  Strong  vs.  Shea^  83  111.,  575;  JfVanklin  vs.  Newsomcy 
53  Ga.,  580. 

That  when  a  party  is  in  the  actual,  open  and  visible  posses- 
sion of  land,  under  an  unrecorded  deed,  his  pc^ssession  will 
afford  notice  to  the  world  of  his  rights  to  the  land,  whatever 
they  may  be,  equally  with  that  which  would  have  been  given 
by  the  recording  of  his  deed.  Walden  vs.  Gridley^  36  Dl., 
523  J  SpitUr  vs.  Scofieldy  43  la.,  571. 


CHAPTER  XVIIL 
ESTOPPEL. 


Sbo.    1.  General  rule. 

2.  Intention  not  essential. 

S.  Knowingly  permittiniir  another  to  deal  with  property  as  his  own. 

4.  Representation  by  the  acts  of  a  party. 

5.  Representations  must  be  acted  upon. 

6.  Must  be  a  fraudulent  purpose  or  result. 

7.  Injury  must  be  shown. 

§  1.  General  Rule. — Tho  court  instructs  the  jury,  that  as  a 
general  rule,  a  party  will  be  estopped  from  denying  his  own 
acts  and  admissions,  which  were  expressly  designed  to  influ- 
ence the  conduct  of  another,  and  which  did  so  influence  it, 
and  when  such  denial  will  operate  to  the  injury  of  tho  person 
so  acting.  1  Greenlf .  on  Ev.,  §  207 ;  Kinnear  vs.  Mackey^  85 
m.,  96;  Knox  vs.  Clifford^  38  Wis.,  651;  Allum  vs.  Perry ^ 
68  Me.,  232;  Creque  vs.  8ear%,  Yl  Hun  (N".  Y.),  123. 

The  court  further  instructs  you,  that  when  a  person,  by  his 
words  or  conduct,  voluntarily  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  thereby  induces 
him  to  act  on  that  belief  so  as  to  change  his  previous  condi- 
tion, the  person  inducing  such  belief  will  be  estopped  from 
afterwards  denying  the  existence  of  such  state  of  things,  to 
the  prejudice  of  the  person  so  acting.  People  vs.  Brown^  67 
111.,  435;  Redman  vs.  Oraham^  80  N.  C,  231;  Reedy  vs. 
Brunnery  60  Ga.,  107;  Harden  vs.  Joice^  2  Kas.,  318;  Win- 
terink  vs.  Maynard^  47  la.,  366. 

That  any  statement  or  admission  by  one  person,  intended  to 
influence  the  conduct  of  another,  if  acted  upon  by  the  latter, 
will  be  binding  upon  the  former;  and  it  is  a  matter  of  no 
importance  whether  such  representations  are  made  in  direct 
language  to  the  plaintiflE  himself,  or  whether  they  may  be 
implied  from  the  conduct  of  the  party  sought  to  be  charged; 
provided,  such  conduct  was  intended  to  influence  the  actions 
of  the  other,  and  did  so  influence  it,  to  the  latter's  prejudice. 
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§  2.  Intention  not  Essential. — The  jury  are  instrncted,  tliat 
to  constitute  an  estoppel,  it  is  not  necessary  tliat  the  party 
should  design  to  mislead;  it  is  enough  if  the  act  of  declara- 
tion was  calculated  to,  and  did,  in  fact,  mislead  another  to  his 
injury,  while  acting  in  good  faith  and  with  reasonable  diligence. 
Blair  vs.  Wait,  69  N.  Y.,  113;  Mayer  vs.  Erhardt,  88  111., 
452. 

§  3.  Knowingly  Permitting  Another  to  Deal  with  Property  as 
Owner. — Tliat  if  the  true  owner  of  property  stands  by  and 
nowingly  suffers  another  to  sell  his  property,  under  a  claim 
of  ownership,  and  does  not  give  notice  of  his  title  to  the  party 
purchasing,  he  will  be  estopped  from  afterwards  setting  up  his 
title  to  the  property.  Colwell  vs.  Brower,  75  111.,  516;  Car- 
roll vs.  Turner^  54  Ga.,  177. 

The  jury  are  instructed,  that  whenever  the  circumstances 
are  such  as  to  show  that  the  true  owner  of  projDerty  knows 
that  another  claims  to  own  his  property,  and  is  selling  or 
incumbering  it  to  an  innocent  party,  and  he  fails  to  give  notice 
of  his  title,  the  law  will  regard  the  silence  of  the  true  owner 
as  a  fraud  upon  the  innocent  party,  and  he  will  be  estopped 
from  afterwards  setting  up  his  title  to  defeat  such  innocent 
party.  Sebright  vs.  Moore,  33  Mich.,  92;  Sweeny  vs.  Mai- 
lory,  62  Mo.j  485. 

In  this  case,  althougli  you  may  believe,  from  the  evidence, 
that  plaintiff  was,  in  fact,  the  owner  of  the  property  in  ques- 
tion, yet,  if  yon  further  believe,  from  the  evidence,  that  he 
voluntiirily  and  knowingly  permitted  and  allowed  A.  K  to 
have  the  i)Osse8sion  of  the  property,  and  to  exercise  such  acts 
of  ownership  over  it,  and  to  so  use,  manage  and  control  the 
property  as  to  authorize  and  justify  an  ordinarily  prudent  man 
in  supposing  that  A.  E.  was,  in  fact,  the  owner  of  the  property; 
and  if  you  further  believe,  from  the  evidence,  that  the  defend- 
ant, in  good  faith,  bought  the  property  in  question  from  the 
said  A.  E.,  supposing  and  believing  that  he  was  the  owner 
thereof,  then  the  plaintiff  is  estopped  from  now  setting  up  a 
claim  to  the  property  on  the  ground  that  the  said  A.  E.  was 
not  such  owner. 

If  you  believe,  from  the  evidence,  that  before  the  making 
of  the  mortgage  in  question,  the  defendant  represented  to  the 
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plaintiff  that  A.B.,  the  mortgagor,  was  the  owner  of  the  horse 
in  question,  and  that  the  plaintiff  believed  such  representations, 
and,  relying  upon  the  truth  thereof,  loaned  A.  B.  money,  and 
in  good  faith  took  the  mortgage  to  secure  said  loan,  then  it  is 
wholly  immaterial  whether  A.  B.  was  really  the  owner  of  the 
horse  or  not,  as  against  the  defendant,  for  the  reason  that  he 
is  now  estopped  from  denying  such  ownership  as  against  the 
plaintiff. 

§  4.  Representatioiis  by  the  Acts  of  a  Party. — That  if  a  person 
knowingly  antl  voluntarily  so  conducts  himself  in  relation  to 
his  business,  as  to  justify  persons  dealing  with  him  in  suppos- 
ing and  believing  that  a  certain  state  of  facts  exist,  and  such 
persons  do  deal  with  him,  relying  on  that  inference  and  be- 
lief, the  person  so  conducting  himself  will  not  afterwards  be 
permitted  to  deny  that  such  state  of  facts  did  exist,  to  the 
prejudice  of  persons  acting  upon  such  belief. 

If  a  mari'ied  woman  is  in  the  possession  of  property,  claim- 
ing to  own  and  control  the  same,  and  on  her  declaration  of  own- 
erehip  employs  a  party  to  make  improvements  on  the  same, 
under  the  belief  that  it  is  her  separate  property,  she  will  be 
estopped  from  denying  that  she  owned  it,  when  sued  for  the 
value  of  the  labor  performed.    Nixon  vs.  Halley^  78  111.,  611. 

§  5.  Representation  Must  be  Acted  on. — Before  a  party  can 
be  estopped  from  denying  the  truth  of  any  statement  or  ad- 
mission formerly  made  by  him,  the  jury  must  believe,  from 
the  evidence,  that  such  statements  or  admissions  have  induced 
the  other  party  to  act  differently  from  what  he  otherwise 
would  have  done,  had  not  such  statements  or  admissions  been 
made,  and  that  to  permit  such  denial  would  now  prejudice  the 
rights  of  such  party  to  his  injury.  1  Grecnl.  Ev.,  §  209; 
Henry  vs.  Eeeb,  16  N.  E.  Eep.,  606. 

§  6.  Must  be  a  Fraudulent  Purpose  or  Result. — The  jury  are 
instructed  that,  to  conclude  a  party  by  an  estoppel,  there  must 
be  a  fraudulent  purpose  on  the  part  of  the  party  against  whom 
it  is  to  be  applied,  or  his  acts  must  produce  a  fraudulent  result; 
there  must  be  a  change  of  conduct  induced  by  the  acts  of  the 
party  estopped,  to  the  injury  of  another,  in  order  to  prevent 
him  from  showing  the  truth* 
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The  docti'ine  of  estoppel  is  based  upon  a  frandnleiit  purpose 
and  a  fraudulent  result,  and  if  the  element  of  fraud  is  wanting 
there  is  no  estoppel.     Chandler  vs.  White^  84  BL,  435. 

That  the  doctrine  of  equitable  estoppels  is  based  upon  a 
fraudulent  purpose  and  a  fraudulent  result ;  if,  therefore,  the 
element  of  fraud  is  wanting,  there  is  no  estoppel;  if  both 
parties  were  equally  cognizant  of  all  the  facts  and  the  declara- 
tion=5,  or  silence  of  one  party  produced  no  change  in  the  con- 
duct of  the  other,  then  there  is  no  estoppel.  Dorlargue  vs. 
CresB,  71  111.,  380. 

§  7.  IivJury  Must  Be  Shown. — That  a  person  is  under  no  legal 
obligation  to  tell  the  truth,  at  all  times,  regarding  his  own 
business  or  property;  and  although  the  jury  may  believe,  from 
the  evidence,  that  the  plaintiff  told  the  defendant  at  one  time 
[fhat  the  said  horse  helonged  to  A,  B.),  still,  if  the  jury  believe, 
from  all  the  evidence  in  the  case,  that  that  statement  was 
untrue,  or  contrary  to  the  fact,  then  the  plaintiff  will  not  be 
bound  by  such  statement,  unless  the  jury  further  believe,  from 
the  evidence,  that  the  defendant,  believing  the  statement  to 
be  true,  has  acted  upon  it  and  changed  his  condition,  so  that 
now  he  will  be  injured,  or  in  some  manner  prejudiced,  by 
permitting  the  truth  to  prevail. 


CHAPTER  XIX. 


FORCIBLE  ENTRY  AND  DETAINER. 


Sbc.    1.  Title  not  involved. 

2.  Entry  by  force  not  necesaary. 

3.  Entry  by  force  or  threats  essential. 

4.  The  real  question  in  issue. 

5.  Possession  by  tenant. 

6.  What  constitutes  possession. 

7.  Possession  when  actual  and  real. 

8.  What  not  possession. 

9.  Borden  of  proof. 

Note. — ^The  following  instructions  are  believed  to  present  the  grsneral 
rules  of  law  pertaining  to  this  action;  but  these  laws  diSer  in  the  different 
states. 

§  1.  Title  not  Inyolyed. — The  court  instnicts  the  jury,  that 
in  this  action  the  title  to  the  property  in  question  is  not 
involved;  the  material  questions  in  the  case  for  the  jury  to 
determine  are  the  right  to  the  possession  of  the  premises. 
Myera  vs.  Koening^  5  Neb.,  419. 

Ton  are  instructed,  that  the  law  requires  a  person  who 
claims  title  and  the  right  to  the  possession  of  premises  in  the 
actual,  peaceable  possession  of  another,  to  resort  to  his  legal 
remedies  instead  of  taking  the  law  into  his  own  hands,  and 
gaining  such  possession  by  force,  or  by  invading  the  actual, 
peaceable  possession  of  another. 

That  although  you  may  believe,  from  the  evidence,  that 
the  defendant  was  the  legal  owner  of  the  premises  in  ques- 
tion, and  was  lawfully  entitled  to  tlie  possession  thereof, 
still,  if  you  further  believe,  from  the  evidence,  that  plaintiff 
was  in  the  actual,  exclusive  and  peaceable  possession  of  the 
premises,  the  defendant  would  have  no  right  to  forcibly  enter 
and  expel  the  plaintiff  therefrom.  Cooley  on  Torts,  323; 
IHlvxyrth  vs.  Fee^  62  Mo.,  130;  Ruftalin  vs.  Mimer^  70  111., 
205. 

You  are  instructed,  as  a  matter  of  law,  that  in  this  state  the 
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owner  in  fee  of  lands  is  not  permitted  to  enter  upon  the  pos- 
session of  the  same  while  they  are  in  the  actual  and  peaceable 
occupation  of  another,  against  the  will  of  the  latter,  and  if  he 
does  so,  the  law  will  require  him  to  restore  the  possession  to 
such  occupier. 

§  2.  Entry  by  Force  not  Necessary. — The  court  instructs  the 
jury,  tha-t  it  is  not  necessary,  in  order  to  constitute  a  forcible 
entry,  that  actual  force  or  violence  should  be  used;  any  entry 
upon  the  possession  of  another,  without  his  consent  and 
against  his  will,  is  a  forcible  entry,  within  the  meaning  of  the 
law. 

If  you  believe,  from  the  evidence,  that  the  plaintiflE  was  in 
the  actual  and  peaceable  possession  of  the  premises  in  question, 
on,  etc.,  and  that  on  that  day  the  defendant  intruded  into  and 
took  possession  of  said  premises,  against  the  will  and  without 
the  consent  of  the  plaintiff;  and  if  you  further  believe,  from 
the  evidence,  that  the  plaintiff,  before  the  commencement 
of  this  suit,  made  a  written  demand  upon  the  defendant  to 
surrender  the  possession  of  said  premises  {or  according  to  the 
reqtiirements  of  the  statute)^  and  that  the  defendant  refused  to 
comply  with  such  demand,  then  you  will  find  a  verdict  for  the 
plaintiff. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  was  in 
the  peaceable  possession  of  the  premises  sued  for,  and  that 
while  he  was  so  in  possession,  the  defendant,  at  the  time 
alleged,  entered  upon  such  possession,  without  the  consent 
and  against  the  will  of  the  plaintiff,  and  still  holds  such  pos- 
session ;  and  if  you  further  believe,  from  the  evidence,  that 
before  the  commencement  of  this  suit,  the  plaintiff  made  a 
written  demand  upon  the  defendant  for  the  possession  of  said 
premises  {pr  following  the  requirements  of  the  statute)^  then 
you  should  find  a  verdict  for  the  plaintiff.  CroJ^  vs.  Bal- 
linger^  18  LI.,  200;  McCartney  vs.  Avrer^  60  Mo.,  395. 

§  8.  Entry  by  Force  or  Threats  Essential. — ^The  jury  are 
instructed  that  to  authorize  a  verdict  against  the  defendant, 
the  jury  must  believe  from  the  evidence  that  the  plaintiff 
was  in  the  actual  possession  of  the  premises  prior  to  the 
alleged  forcible  entry  or  detention,  and  that  the  defendant 
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took  the  possession  with  force  and  violence,  or  by  such  a  show 
of  force  and  threats  as  was  reasonably  calculated  to  intimidato 
the  plaintiff,  or  else  that  the  defendant  kept  such  possession 
unlawfully  and  by  force  and  violence,  or  by  threatening  the 
same.    Archey  vs.  Kfiight^  61  Ind.,  311. 

The  offenses  of  forcible  entry  and  forcible  detainer  are 
entirely  distinct  Every  forcible  entry  is  forbidden  by  law, 
and  is,  tlierefore,  unlawful,  whether  the  person  taking  such 
forcible  possession  is  legally  entitled  to  the  possession  or  not 
But  every  forcible  detainer  is  not  forbidden  by  law;  if  a  per- 
son gains  peaceable  possession  and  he  is  then  legally  entitled 
to  possession,  he  may  hold  snch  possession  by  force.  Hoff- 
man  vs.  Harrington^  22  Mich.,  52. 

The  law  is  that  if  a  person  obtains  an  entry  upon  the  pos- 
session of  another  by  stealth  or  stratagem,  or  in  any  other  way 
without  actual  force  or  violence,  and  the  jury  believe,  from 
the  evidence,  that  such  entry  was  for  the  purpose  and  with  the 
intention  of  forcibly  expelling  the  person  in  possess- on,  and 
the  enti'y  is  followed  up  by  an  actual  expulsion  of  such  per- 
son by  means  of  personal  threats  or  violence  or  superior  force, 
it  will  amount  to  forcible  entry.  Seitz  vs.  MileSy  16  Mich., 
456;  People  vs.  Smith,  24  Barb.  (S.  C),  16. 

You  are  instructed  that  if  you  believe,  from  the  evidence, 
tliat  some  time  on  and  about,  etc.,  the  premises  in  question 
were  vacant  and  unoccupied,  and  that  the  plaintiff  then  made 
a  peaceable  entry  into  said  premises  under  a  bona  Jid'e  c]2ivm  of 
right,  and  inclosed  the  same  (with  a  wire  fence),  then  this  was 
an  actual  possession  by  him.  And  if  you  further  believe, 
from  the  evidence,  that  after  the  plaintiff  had  so  taken  pos- 
session, the  defendant,  in  plaintiff's  absence,  took  possession  of 
said  premises  and  forcibly  tore  down  the  said  fence  and  refused 
to  surrender  possession  to  the  plaintiff  upon  his  demand,  this 
would  amount  to  a  forcible  entry  and  detainer  and  you  should 
find  the  defendant  guilty.  Campbell  vs.  Coonradty  22  Kans,, 
704. 

§  4.  The  Real  QueRtion  in  Issue. — The  jury  are  instructed 
that  whether  the  plaintiff  was  lawfully  or  unlawfully  in  the 
possession  of  the  premises,  is  a  matter  of  no  consequence  in 
this  suit ,   The  material  questions  for  the  jury  to  determine  by 
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the  evidence,  are  whether,  in  fact,  at  the  time  in  question,  the 
plaintiff  was  in  the  actual,  peaceable  posseseionof  the  premises 
in  question,  and  whether  the  defendant  entered  upon  such 
possession  against  the  will  of  the  plaintiff,  and  retains  such 
possession;  and  if  the  jury  find  both  these  points  in  favor  of 
the  plaintiff  {and  that  he  served  a  written  demand  for  auch 
possession  upon  the  defendant  before  the  commencement  of  this 
suit),  then  the  jury  should  find  the  defendant  guilty.  Allen 
vs.  Tobias,  77  111.,  169;  JoTies  vs.  Shay,  60  Cal.,  508. 

If  you  believe,  from  the   evidence,  that  prior  and  up  to 

about  the day  of,  etc.,  the  plaintiff  was  in  the  actual  and 

peaceable  possession  of  the  premises  in  question,  either  by 
himself  or  his  agent,  and  that  while  the  plaintiff  was  so  in  pos- 
session, the  defendant  intruded  himself  into  such  possession 
without  the  consent  of  the  plaintiff,  such  intrusion  would  be 
unlawful,  and  will  render  the  defendant  liable  in  this  action; 
provided,  you  further  believe,  from  the  evidence,  that  {a 
written  demand  was  made  upon  him,  for  the  possession  of  said 
premises)  before  the  commencement  of  this  suit,  and  that  he 
refused  to  surrender  such  possession. 

§  5.     Possession  by  Tenant. — If  the  juiy  believe,  from  the 

evidence,  that  prior  and  up  to  about  the day  of,  etc.,  the 

plaintiff  was  in  the  actual,  peaceable  possession  of  the  prem- 
ises in  question,  by  A.  6.,  his  tenant,  and  that,  on  or  about 
that  time,  the  said  A.  B.,  moved  out  without  the  knowledge 
of  the  plaintiff,  and  left  the  premises  temporarily  unoccupied, 
these  facts  would  not  authorize  the  defendant  to  enter  upon 
said  premises  and  take  the  possession  thereof  without  the  con- 
sent of  the  plaintiff;  and  if  the  jury  further  believe,  from 
the  evidence,  that  the  defendant  did  so  take  possession,  then 
the  plaintiff  would  be  entitled  to  a  verdict  {provided,  the  evi- 
dence sJuyios  that  the  plaintiff  caused  a  written  demand  for 
such  possession  to  be  made  on  the  defendant  before  comm£n(y 
ing  this  suit,  and  that  the  defendant  refused  to  surrender  s^uch 
possession). 

If  you  believe,  from  the  evidence,  that  prior  and  up  to 

about  the day  of,  etc.,  the  said  plaintiff  was  in  the  actual 

peaceable  possession  of  said  premises  by  one  A.  B.,  his  tenant, 
and  that  at  or  about  that  time  the  said  tenant  and  the  defend- 
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ant,  for  the  purpose  of  depriving  the  plaintiflE  of  such  posses- 
Bion,  entered  into  a  colhisive  agreement  or  arrangement,  by 
which  the  said  A.  B.  was  to  move  out  of  said  premises,  and 
the  said  defendant  was  to  immediately  move  in,  and  that  this 
collusive  an*angement  was  carried  out,  and  the  defendant 
thereby  acquired  the  possession  of  such  premises,  such  pos- 
session would  be  unlawful,  and  render  the  defendant  liable  to 
be  removed  therefrom  in  an  action  of  forcible  entry  and  de- 
tainer (provided,  a  written  demand  was  made  by  the  plaintiff 
upon  the  defendant  for  such  possession  before  commencing 
the  suit,  and  that  he  refused  to  surrender  such  possession). 

§  6.  What  Constitutes  Possession. — The  jury  are  instructed, 
that  it  18  not  necessary,  in  order  to  establish  possession  of  real 
estate,  that  the  claimant  should  actually  reside  upon  it  or  have 
it  inclosed  with  a  fence.  It  is  enough  if  the  party  is  doing 
such  acts  thereon  as  indicate  in  an  open,  public,  visible  man- 
ner, that  he  is  exercising  exclusive  control  over  the  land  under 
a  claim  of  right  to  such  exclusive  possession.  Pearson  vs. 
Berr,  63  111.,  145. 

The  court  instructs  you,  as  a  matter  of  law,  that  in  order  to 
constitute  possession  of  real  estate,  it  is  not  necessary  that 
the  lands  shall  be  resided  upon  or  surrounded  by  a  fence. 
Any  act  that  will  equally  well  evince  an  intention  to  assert 
and  claim  possession,  such  as  raising  crops,  cutting  grass,  or 
herding  cattle  thereon — provided  such  herding  is  open  and 
exclusive — will  constitute  such  a  possession  as  will  enable  the 
party  to  maintain  an  action  of  forcible  entry  and  detainer 
against  any  person  who,  without  the  consent  of  the  party  so 
in  possession,  enters  upon  such  possession  and  wrongfully  and 
forcibly  holds  the  same.  OfX>drich  vs.  Yan  Landlngham^  46 
Cal.,  601;  Bradley  vs.  West^  60  Mo.,  69;  Pemoneau  vs. 
Bertke^  82  Ilk,  161. 

§  7.  Possession — When  Actual  and  Real. — That  when  an  act- 
ual possession  is  relied,  upon,  in  this  form  of  action,  it  must  be 
open,  public  and  exclusive,  or  it  will  not  be  sufficient;  and  in 
this  case,  if  the  jury  believe,  from  the  evidence,  that  the  acts 
which  are  relied  npon  by  the  plaintiff  to  indicate  possession, 
are  of  such  a  character  that  they  may  as  well  indicate  acts  of 
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trespass  as  an  assertion  of  ownership  or  riglit  to  possession, 
then  they  are  not  sufficient  to  sustain  this  action. 

If  you  believe,  from  the  evidence,  that  at  the  time  of  the 
alleged  eotry  by  defendant,  the  lands  in  question  were  unin- 
closed  and  uncultivated,  and  were  used  in  common  by  the 
neighborhood  generally,  and  that  the  plaintiff  only  used  them 
as  the  other  inhabitants  did,  then  those  acts  alone  would  not 
indicate  such  a  possession  as  is  required  to  maintain  this  ac- 
tion. 

§  8.  What  Not  Possession. — If  the  jury  believe,  from  the 
evidence,  that  the  acts  from  which  plaintiff  claims  to  have  had 
possession  of  the  premises  were  not  of  such  a  character  as  to 
arrest  the  attention  of  those  in  the  vicinity,  or  to  indicate  to 
them  that  he  claimed  exclusive  possession,  but  were  such  as 
would  in  reality  indicate  to  the  neighbors  that  his  entries  upon 
the  land  were  only  casual,  and  not  under  any  claim  of  right  to 
the  exclusive  possession  thereof,  then  the  defendant  did  not 
have  such  a  possession  as  would  sustain  this  action. 

If  you  believe,  from  the  evidence,  that  the  lands  in  ques- 
tion, at  the  time  of  the  alleged  entry  by  defendant,  were  un- 
inclosed  and  uncultivated,  and  that  plaintiff's  cattle  were  only 
pastured  upon  the  said  lands  occasionally,  with  other  cattle  in 
that  vicinity,  feeding  there  and  on  adjoining  lands,  and  that 
plaintiff  only  occasionally  took  some  trees  from  the  land,  such 
acts  would  not  be  sufficient  to  show  the  possession  required  to 
maintain  this  action. 

If  you  believe,  from  the  evidence,  that  shortly  before  the 
alleged  entry  upon  said  premises  by  the  defendant,  and  before 
any  entry  thereon  by  the  plaintiff,  the  defendant  had  been  in 
possession  of  the  said  house,  and  that  when  he  left  he  locked 
the  doors,  taking  with  him  the  key  to  the  outside  door,  and 
that  he  retained  possession  of  said  key;  and  if  you  further  be- 
lieve, from  the  evidence,  that  some  time  about  the,  etc.,  and 
while  the  defendant  had  said  key  in  his  possession,  or  under 
his  control,  the  plaintiff  effected  an  entrance  to  said  house 
through  one  of  the  windows,  without  the  knowledge  or  con- 
sent of  the  defendant,  then  a  possession  thus  acquired  by  tho 
plaintiff  is  not  sufficient  to  sustain  this  action.  Cooley  on 
Torts,  322,  823;  St^nlein  v.  EaUtead,  42  Wis.,  422;  Wray 
vs.  Taylor,  56  Ala.,  188. 
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§  9.  Barden  of  Proof. — Tlie  court  instructs  the  jury,  that  in 
this  case  the  burden  of  proof  is  upon  the  plaintiflf,  and  to  sustain 
his  action  he  must  prove,  by  a  preponderance  of  the  evidence, 
that  he  was  in  the  actual,  open  and  exclusive  possession  of  the 
premises  at  the  time  of  the  alleged  entry  by  defendant,  and 
that  he,  while  the  plaintiff  was  so  in  possession,  intruded  him- 
self into  said  possession  against  the  consent  of  the  plaintiff. 
And  if  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
was  not  in  the  actual  exclusive  possession  of  the  premises  at 
the  time  of  the  alleged  entry  of  the  defendant,  the  jury  should 
find  the  issues  for  the  defendant 


CHAPTER  XX, 
STATUTE  OF  FEAUDS. 


Sec.  1.    What  is  a  promise  to  pay  the  debt  of  another. 
2.    What  is  not  a  promise  to  pay  the  debt  of  another. 
8.    Contract  not  to  be  performed  within  a  year. 

§  1.     What  is  the  Promise  to  Pay  the  Debt  of  Another. — The 

jury  are  instructed  that  in  order  to  hold  a  person  liable  on  a 
verbal  promise  to  pay  for  goods  furnished  to  another,  the 
goods  must  be  furnished  exclusively  uix)n  the  credit  of  such 
promiser,  and  the  creditor  must  have  discharged  the  receipt 
out  of  the  goods  at  the  time  of  the  sale  from  all  liability  there- 
for— he  can  not  retain  an  option  to  claim  payment  from  one 
or  the  other  at  his  future  election — and  in  this  case,  if  the  jury 
believe,  from  the  evidence,  that  the  plaintiff  sold  the  goods  to 
one  F.  and  charged  them  to  him  upon  the  promise  that  if  F. 
did  not  pay  for  the  goods  then  the  defendant  would  pay  for 
them,  such  a  promise  on  the  part  of  the  defendant  would  be 
within  the  statute  of  frauds  and  would  not  be  binding  unless 
it  were  in  writing.      Welch  vs.  Marvin^  36  Mich.,  59. 

If  the  jury  believe,  from  the  evidence,  that  some  time  about, 
etc.,  one  F.  applied  to  the  plaintiff  and  desired  to  purchase 
from  him,  etc.,  on  credit,  and  that  plaintiff  refused  to  extend 
such  credit  without  some  kind  of  security  or  assurance  that 
the  debt  would  be  paid,  and  thatHhereupon  the  defendant  told 
plaintiff  to  let  F.  have  the  goods  and  that  if  F.  did  not  pay  for 
them  he  would,  then  such  a  promise  would  be  within  the 
statute  of  frauds,  and  the  defendant  would  not  be  liable  thereon. 
Welch  vs.  Marvin^  86  Mich.,  59;  Cole  vs.  Huichinaon-y  26  2f. 
W.  Kep.,  819;  Brovm  vs.  Bradshaw^  1  Duer,  199. 

§  2.  What  is  not  a  Promise  to  Pay  the  Debt  of  Another. — If 
tlie  jury  believe,  from  the  evidence,  that  some  time  on  or 
about,  etc,  one  A.  was  indebted  to  the  plaintiff  in  the  sum  of 

9 and  that  at  or  about  that  time  the  defendant  purchased 

from  A.  a  certain,  etc.,  and  as  a  part  of  the  contract  of  pur- 
chase, agreed  to  pay  to  the  plaintiff  % of  the  purchase  price 

(208)" 
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of  said  property  to  apply  on  the  debt  so  due  from  A.  to  the 
plaintiff,  then  the  defendant's  promise  would  not  be  within 
the  statute  of  frauds  as  tL  promise  to  pay  the  debt  of  another, 
and  the  plaintiff  is  entitled  to  recover  npon  such  promise  in 
this  case.  Zee  vs.  Ifewinan^  55  Miss.,  365;  5  Greenlf.  (Me.), 
81;  9  Cowan,  266;  Williams  vs.  Eogera,  14  Bush.  (Ky.),  776; 
Beardsl^e  vs.  Morgner^  4  Mo,  App.,  139. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
entered  into  a  contract  with  one  F.,  by  which  it  was  agreed 
tliat  F.  should  build  a  house  for  defendant  and  furnish  the 
material  therefor,  and  that  thereupon  the  defendant  prom- 
ised plaintiff  that  if  he  would  furnish  F.  the  material  for  said 
house  he  would  see  plaintiff  paid  out  of  the  money  coming  to 
F.  nnder  his  contract,  and  that,  relying  upon  that  promise  of 
defendant,  plaintiff  let  F.  have  the  material  charged  in  the 
account  sued  on  in  this  case,  and  that  without  such  promise 
the  plaintiff  would  not  have  furnished  the  material,  then  the 
defendant's  promise  is  not  within  the  statute  of  frauds,  and 
he  is  liable  thereon.  Eastahrooh  vs.  Gebharty  32  Ohio  St., 
415;  Collins  vs.  Chandlier^  36  Mich.,  320. 

If  the  jury  believe,  from  the  evidence,  that  some  time  about, 
etc.,  the  defendant  entered  into  a  contract  with  one  F., 
whereby  F.  agreed  to  erect  for  the  defendant  a  dwelling  house 
and  furnish  the  material  therefor,  and  that  afterwards  F.  made 
a  contract  with  the  plaintiff  by  which  the  plaintiff  agreed  to 
furnish  certain  materials,  consisting  of,  etc.,  to  be  used  in  the 
constructing  of  said  house,  and  that  the  plaintiff  did  after- 
wards, in  pursuance  of  said  last  mentioned  contract,  furnish  a 
portion  of  said  materials,  and  then  refuse  to  furnish  any  more 
until  he  could  be  assured  of  his  pay  for  the  same,  and  that 
then  the  plaintiff  and  F.  called  on  defendant  in  reference 
thereto,  and  the  defendant,  in  the  conversation  referring  to 
the  said  materials  and  the  said  buildings,  said  to  the  plaintiff, 
I  will  pay  for  all  the  material  which  you  put  into  that 
building,  and  that  plaintiff,  relying  on  that  promise,  afterwards 
furnished  material  which  went  into  that  building,  then  such 
promise  of  the  defendant  would  not  be  within  the  statute  of 
frauAi,  and  he  would  be  liable  thereon  for  the  material  so  fur- 
nished. Hartley  ^^,  Varner^  98  LI,,  591;  Morrison  \^,  Baker ^ 
81  N.  C,  76;  Tliatcher  vs.  Rockwell,  4  Col.,  375. 
14 
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Althongh  the  jury  may  believe,  from  the  evidence,  that  the 
whole  of  the  material  for  the  price  of  which  this  sait  is  brought, 
was  charged  on  the  account  books  of  the  plaintiff  to  the  said 
F.,  still  if  the  jury  further  believe,  from  the  evidence,  that 
before  the  stuff  was  fm'nished,  the  defendant  promised  to  pay 
for  the  same  if  it  should  be  fui-nished  to  F.,  and  that  the  ma- 
terial was,  in  fact,  furnished  to  F.  upon  the  promise  of  the 
defendant  to  pay  for  the  same  and  not  upon  the  account,  credit 
or  promise  of  the  said  F.,  then  the  said  plaintiff  is  entitled  to 
recover  in  this  suit  for  the  value  of  the  material  so  furnished. 

§  3.     Contract  not  to  be  Performed  within  a  Tear. — The  law  is 

that  where  a  contract  is  not  to  be  fullj'  performed  within  one 
year  from  the  time  it  is  made,  it  is  not  binding  upon  either  of 
the  parties,  but  if  work  has  been  done  or  services  performed  by 
one  of  the  parties  for  the  other,  with  his  knowledge  and  con- 
sent, under  such  a  contract,  the  person  performing  the  service 
or  doing  the  work  may  recover  therefor  what  the  same  is  rea- 
sonably worth.  Towaley  vs.  Moore^  30  Ohio  St,  184;  Brown 
on  Frauds,  Sec.  117;  3  Pars,  on  Cont.,  38;  Frary  vs.  Sierlingy  99 
Mass.,  461;  Potion  vs.  Ulcks^  44  Cal.,  509;  Moore  vs.  Aldrichy  25 
Texas,  276;  Wm.  Butcher  Steel  Works  vs.  Atkinson,  68  111.,  421. 
The  jury  are  instructed,  that  under  the  laws  of  this  state, 
an  agreement  that  is  merely  verbal  and  not  in  writing, 
and  which  by  its  terms  is  not  to  be  fully  performed 
within  one  year  from  the  making  thereof,  is  not  valid  nor 
binding  on  the  parties;  and  though  the  jury  may  believe, 
from  the  evidence,  that  there  was  an  agreement  between  the 
parties  by  which  the  defendant  agreed  to  employ  the  plaintiff 
for  a  period  of  two  years,  at  a  salary  of  twenty-five  hundred 
dollars  for  the  first  year  and  at  an  increased  salary  for  the  second 
year,  still  if  the  jury  further  find,  from  the  evidence,  that  such 
contract  was  not  reduced  to  writing,  nor  any  note  or  memo- 
randum thereof  made  and  signed  by  the  defendant  or  its  author- 
ized agent,  then  such  contract  would  not  be  binding  on  the 
defendant  for  a  longer  time  than  one  year  from  the  time  the 
same  was  made,  and  the  defendant  would  have  the  right  to 
discharge  the  plaintiff  at  any  time  after  the  expiration  of  the 
first  year,  and  would  only  be  liable  to  pay  him  at  the  contract 
price  for  the  services  actually  rendered.  Brown  on  the 
Statute  of  Frauds,  §  118;  Shute  vs.  Dorr^  5  Wend.,  204. 
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12.  Symbolical  delivery. 

13.  Possession  by  agent. 

14.  Possession  of  growing  crops. 

15.  Temporary  possession  of  vendee. 

16.  Person  in  debt  may  sell  his  property. 

17.  Sale  by  relatives  not  necessarily  f  nudulent. 

18.  Debtor  may  transfer  property  in  payment  of  debts. 

19.  Siile  on  credit. 

20.  Debtor  may  prefer  creditor. 

21.  Preferring  wife  as  creditor. 

22.  Purchaser  may  be  chargeable  with  notice  of  fraud* 

23.  Creditor  not  affected  by  knowledge,  when. 

24.  What  is  sufficient  notice  of  fraudulent  intent. 
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26.  Good  between  the  parties  without  recording. 

27.  As  to  creditors,  must  be  acknowledged  and  recorded. 

28.  Mortgagee  must  see  to  statutory  requirements. 

29.  Acknowledgment  and  recording,  how  proved. 
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31.  Fraudulent  mortgage  void. 

32.  Note  for  more  than  amount  due. 
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88.  Sale  by  mortgagor. 

39.  Mortgage  to  secure  furt'-^er  advances. 

40.  Possession  by  the  mortgagee. 

41.  Possession  by  the  mortgagor  after  default. 

42.  Mortgage  to  secure  conting^^nt  liability. 

43.  Taking  possession  before  debt  due. 

44.  Sale  by  mortgagor  for  benefit  of  mortgagee. 

Note. — ^In  many  of  the  states,  the  retaining  of  the  possession  of  personal 
property,  by  the  vendor,  after  an  absolute  sale,  is  held,  in  favor  of  the  credit- 
ors of  the  vendor,  to  be  prima  facie  or  presumptive  evidence  of  a  fraudu- 
lent intent  on  the  part  of  the  vendor,  known  to  and  participated  in  by  the 
vendee;  but  such  presumption  may  be  rebutted  by  evidence  of  good  faith. 
In  some  of  the  states  such  retaining  of  possession  is  held  to  be  conclusive 
evidence  of  fraud,  in  favor  of  tl^e  creditors  of  the  vendor,  and  not  subject 
to  explanation.  In  other  states  the  matter  is  regulated  by  statute.  Bump 
on  Fraud.  Conv.,  60,  and  the  cases  there  cited. 

§  1.  Sale  with  Intent  to  Defi'and  Creditors. — Tbo  jary  are 
instructed,  that  every  sale  or  conveyance  of  property,  made 
by  the  parties  with  intent  to  hinder,  delay  or  dofrand  creditors 
in  the  collection  of  their  debts,  is  f raadnlent  and  void  as  to  such 
creditors,  whether  such  sale  or  assignment  is  made  with  or 
without  a  valuable  consideration  therefor.  Campbell  v.  Whit- 
son,  68  111.,  240. 

§  2.     Fraudalent,  Though  for  a  Good   Consideration,  When. — 

That  a  conveyance  or  sale  of  property  made  with  the  intent, 
on  the  part  of  the  vendor,  to  delay,  hinder  or  defraud  a  par- 
ticular creditor  in  the  collection  of  his  debt,  is  void  as  against 
all  tlie  creditors  of  the  vendor,  if  the  intent  be  known  to  or 
participated  in  by  the  vendee,  although  made  for  a  good  and 
valuable  consideration.  Bump  on  Fraud.  Conv.,  198;  Nelson 
vs.  Smithy  28  111.,  495;  Chappell  vs.  Clapp^  29  la.,  191;  Ua/rru 
son  vs.  Jaquess^  29  Ind,  208;  Castro  vs.  lilies^  22  Texas,  479; 
Gardiner  vs.  Otis^  13  Wis.,  460. 

Tou  are  instructed,  that  if  a  purchaser  knows  that  the 
vendor  has  a  fraudulent  purpose  in  making  the  sale,  and  buys 
with  that  knowledge,  he  is  not  a  bona  fide  purchaser. 

§  3.     Must  be  a  Change  of  Possession — Fraud  per  se. — The 

court  instructs  the  jury,  as  a  matter  of  law,  that  any  sale  or 
conveyance  of  personal  property,  to  be  valid,  as  against  the 
creditors  of  the  seller,  must  be  accompanied  and  followed  by 
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a  change  in  tho  possession  of  such  property,  from  the  seller 
to  the  pni-chaser,  so  far  as  the  sitaation  of  the  parties  and  the 
character  of  the  property  will  reasonably  admit  of  a  change  of 
possession. 

That  the  change  of  the  possession  of  personal  pro}^rty  upon 
a  sale  thereof,  most  not  be  merely  nominal  or  momentary;  it 
must  be  real,  actual  and  open,  and  snch  as  may  be  publicly 
known,  so  far  as  the  circumstances  will  reasonably  admit  of. 
A  continued  possession  by  the  vendor  of  personal  property,  as 
ostensible  owner,  after  an  absolute  sale,  renders  the  sale  fraudu- 
lent and  void,  as  against  creditors  of  the  vendor.  Wright  vs. 
Grover^  27  HI.,  426;  Suttori  vs.  Ballmc^  46  Iowa,  517;  Cater 
vs.  CollifiSy  2  Mo.  App.,  225;  Bosse  vs.  ThojnaSy  3  111.  App., 
472. 

That  any  sale  of  personal  property,  when  it  is  permitted  to 
remain  with  the  vendor,  if  it  is  of  that  character  of  property 
that  it  is  capaVo  of  being  removed,  or  of  having  a  cliange  in 
the  possession  of  it  made,  is  fraudulent  in  law,  as  to  creditors 
and  subsequent  purchasers,  notwithstanding  the  sale  may  be  in 
good  faith,  and  for  a  valuable  consideration.  Ticknor  vs. 
McClelland,  84  LI.,  471. 

§  4.     Most  be  Outward,  Visible  Sirens  of  Change  of  Possession. — 

The  jury  are  instructed,  that  when  persons  are  doing  business 
as  a  firm,  and,  in  the  way  of  their  business,  have  in  their  pos- 
session a  stock  of  goods  in  store,  and  while  they  are  so  doing 
business,  they  contract  debts,  then  no  sale  or  assignment  of 
such  stock  of  goods,  or  any  interest  therein,  will  be  valid,  as 
against  the  creditors  of  the  firm,  unless  the  creditors  have 
actual  notice  of  the  sale,  or  there  is  such  a  change  in  the  pos- 
session of  the  goods,  and  of  the  outward  and  visible  signs  of 
ownership,  as  would  indicate  to  tho  public,  and  to  those  deal- 
ing with  the  stock,  that  such  sale  or  transfer  had  been  made. 
Wright  vs.  McCormick^  67  Mo.,  426. 

If  you  believe,  from  the  evidence,  that  some  time  about  the 
month  of J.  and  B.  commenced  to  do  business  as  part- 
ners, and,  in  tho  way  of  their  business,  had  a  stock  of  goods  at 

,  and  that  while  they  were  so  doing  business,  that  firm 

became  indebted  to  K.  upon  the  note  introduced  in  evidence, 
and  that  afterwards  J.  sold  out  all  his  interest  in  the  stock  of 
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goods  to  his  partner,  such  a  sale  would,  in  law,  be  fraudulent 
and  void  as  against  K.,  unless  you  believe,  from  the  evidence, 
that  K.  had  actual  notice  of  the  sale,  or  unless  the  sale  was  ac- 
companied and  followed  by  all  such  changes  in  the  possession 
of  the  stock  of  goods,  and  in  the  manner  of  doing  business  in 
connection  therewith,  as  would,  so  far  as  the  circumstances 
would  reasonably  admit  of,  notify  the  public  and  persons  deal- 
ing with  the  firm,  and  with  the  stock  of  goods,  that  such  sale 
had  been  made. 

You  are  instructed,  as  a  matter  of  law,  that  any  sale  or  as- 
signment of  personal  property,  when  the  possession  of  the 
property  is  permitted  by  the  purchaser  to  remain  in  the  seller, 
is  fraudulent  and  void  as  against  the  creditors  of  the  seller; 
and  where  the  nature  of  the  property  and  the  situation  of  tlie 
parties  will  admit  of  it,  in  order  to  constitute  a  change  of  pos- 
session, there  must  be  some  outward,  open,  visible  change  in 
the  relation  of  the  parties  to  the  goods,  indicating  a  change  in 
the  possession  that  could  be  seen  and  known  by  persons  deal- 
ing with  the  goods.     Pickard  vs.  Mopkina^  17  111.  App.,  670. 

If  you  believe,  from  the  evidence,  that  before  and  up  to  the 
time  of  the  alleged  sale  from  A.  B.  to  the  plaintiff,  A.  B.  had 
been  engaged  in  business  as  a  retail  merchant,  and  that  the 
goods  in  question,  or  any  of  them,  were  a  part  of  his  stock  in 
trade,  and  after  the  alleged  sale  A.  B.  and  his  former  clerk 
remained  in  charge  of  the  store,  and  that  nothing  was  done  by 
the  parties  to  notify  the  public  that  there  had  been  a  sale, 
then  the  sale  would,  in  law,  be  fraudulent  and  void  as  against 
the  creditors  of  A.  B.;  and  if  you  further  believe  that  A.  B. 
was  indebted  to  the  said  K.,  before  and  at  the  time  of  the 
alleged  sale,  then  the  property,  while  so  remaining  in  the  pos- 
session of  A.  B.,  could  lawfully  be  taken  on  an  attachment 
writ  or  execution,  issued  in  favor  of  the  said  K.,  and  against 
the  said  A.  B. 

That  when  a  person  engaged  in  business  as  a  retail  mer- 
chant, sells  out  his  business  and  entire  stock  in  trade  to 
another,  in  order  to  render  the  sale  valid  as  against  the  credit- 
ors of  the  seller,  it  is  necessary  that  there  be  an  actual  change 
of  the  possession  of  the  property  sold,  from  the  former  owner 
to  the  purchaser,  attended  by  such  outward  and  visible  signs 
of  a  change  of  possession  as  could  be  seen  and  known  to  the 
public,  or  to  persons  dealing  with  the  goods. 
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The  court  instructs  you,  that  while  a  sale  of  property  may 
be  goody  as  lietween  the  vendor  and  vendee,  without  actual 
delivery,  yet  to  make  such  sale  valid  and  binding,  as  against 
the  creditors  of  tlie  vendor,  there  must  be  a  delivery  of  the 
property  so  sold;  and  such  delivery  must  be  an  actual,  manual 
delivery,  when  the  property  is  susceptible  of  it;  and  when 
the  property  is  so  heavy  or  bulky  that  manual  delivery  is  im- 
practicable, then  there  must  be  some  outward  public  act  done 
by  way  of  delivering  the  possession,  which  shows  an  intention 
by  the  parties  to  change  the  possession  from  the  seller  to  the 
buyer,  so  far  as  it  can  reasonably  be  done  under  the  circnm- 
stances  of  the  case.  Ticknor  vs.  McClelland^  81  HI.,  471; 
AUm  vs.  Carr,  85  111.,  388. 

§  5.  Priority  of  Possession  under  Execution. — If  the  jury  be- 
lieve, from  the  evidence,  that  at  the  time  of  the  alleged  pur- 
chase of  the  property,  there  was  no  act  done  by  the  seller 
towards  turning  over  the  property  to  the  plaintiff,  and  no  act 
done  by  the  plaintiff  towards  taking  possession  of  the  property, 
then,  as  against  the  execution  creditors  of  the  seller,  such  a 
sale  would  be  fraudulent  and  void  in  law,  and  the  execution 
introduced  in  evidence,  if  received  by  the  officer  {pr  levied 
upon  the  property)  before  any  acts  were  done  towards  chang- 
ing the  possession  of  it,  would  hold  the  property  as  against 
the  plaintiff. 

§  6.     Retaining  Possession — Presumptive  Evidence  of  Fraud. — 

The  court  instructs  the  jury,  that  the  law  presumes  every  sale 
of  personal  property  to  be  fraudulent  and  void,  as  against  the 
creditors  of  the  seller,  unless  a  change  of  possession  of  the 
property,  from  the  seller  to  the  purchaser,  accompanies  and 
follows  the  sale ;  and  this  change  must  be  an  open,  visible 
change,  manifested  by  such  outward  signs  as  render  it  evident 
to  persons  dealing  with  the  property,  that  the  possession  of 
the  former  owner,  as  such,  has  ceased.  Osborne  vs.  Ratliffe^ 
53  la.,  748. 

In  this  case,  although  you  may  believe,  from  the  evidence, 
that  the  plaintiff  and  the  said  A.  B.,  before  the  execution,  in- 
troduoed  in  evidence  in  this  case,  was  issued  and  received  by 
the  officer  {or  levied  upon  the  property)^  went  through  with 
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the  forms  of  a  sale  from  the  latter  to  the  former;  still,  if  yon 
further  believe,  from  the  evidence,  that  there  was  no  apparent 
change  in  the  possession  of  the  property  accompanying  snch 
sale,  then  the  law  presumes  the  sale  to  have  b^         '*'**  with 
a  fraudulent  intent  on  the  part  of  the  seller^' 
participated  in  by  the  plaintiff,  and,  in  such  c' 
of  proof  is  on  the  plaintiff  to  show  the  g^ 
transaction,  by  a  preponderance  of  evidence.  '     • 

You  are  further  instructed,  as  a  matter  of  J 
a  sale  of  personal  property  is  alleged  to  havef 
there  is  no  change  in  the  possession  of  thej 
panying  or  following  the  sale,  then  the  law  n 
sale  was  made  with  intent  to  hinder,  delator  cletruua  the 
creditors  of  the  seller;  and  to  render  such  a  sale  valid  and 
binding,  as  against  such  creditors,  the  burden  of  proof  is  on 
the  purchaser  to  show,  by  a  preponderance  of  evidence,  that 
the  sale  was  bona  fide  and  honest,  and  not  designed  as  a  mere 
trick  to  cover  up  the  property.      Webste7*  vs.  Anderson^  42 
Mich.,  554;  Stem  vs.  Henley^  68  Mo.,  262;  Gdseiidorff  yb. 
Eagles,  70  Ind.,  418. 

§  7.  Good  Faith  a  Qnestion  for  the  Jury,  When. — The  jury  are 
instructed,  that  although  the  law  presumes  every  sale  of  per- 
sonal property,  where  the  possession  of  the  property  is  allowed 
to  remain  with  the  seller,  to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  seller,  still,  this  presumption  of  law  is  not 
conclnsive  on  the  parties,  and  whether  the  sale  was,  in  fact, 
made  in  good  faith,  is  a  qnestion  to  be  determined  by  the  jury, 
firom  a  consideration  of  all  the  evidence  in  the  case. 

And  in  this  ease,  if  you  believe,  from  all  the  facts  and  cir- 
cumstances attending  the  sale  in  question,  as  shown  by  the 
evidence,  that  the  sale  was  honafide,  and  for  a  valuable  con- 
sideration, and  not  made  with  intent,  or  for  the  purpose  of 
hindering,  delaying  or  defrauding  the  creditors  of  the  said  A. 
B*,  then  such  a  sale  is  as  valid  and  binding  as  though  the 
possession  of  the  property  had  passed  to  the  plaintiff  at  the 
time  of  the  sale.  Crawford  vs.  KirJcseyj  65  Ala.,  282 ;  Bob- 
inson  vs.  Uhl,  6  Neb.,  328;  JH organ  vs,  Bogue^  7  Neb.,  429; 
MfiCvZly  vs.  SwacJchameTy  6  Oreg.,  438. 

§  8.     Possession  Evidence  of  Ownership. — The  court  instructs 
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the  jury,  that  possession  of  personal  propcrtj  is  prima  facie 
evidence  of  ownersliip,  if  there  are  no  circumstances  accom- 
panjing  the  possession  to  rebut  the  presumption  of  owner- 
ship; and  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  liad  been  in  possession  of  the  property  in  question  for 

months,  prior  and  up  to  the  time  it  was  taken,  and  under 

circumstances  indicating  ownership  in  him,  then  it  is  incum- 
bent upon  the  defendant  to  show,  by  a  preponderance  of 
testimony,  that  the  title  was  not  in  the  plaintiff,  and  unless 
he  has  done  so,  they  should  find  for  the  plaintiff,  as  to  the 
ownership  of  the  property.    Bergen  vs.  JiiggSy  34  111.,  170. 

§  9.  Possession  not  Evidence  of  Ownership,  When. — The  jury 
are  instructed,  that  although  it  is  a  general  rule  of  law,  that 
possession  of  personal  property  is  prima  facie  evidence  of 
title  in  the  person  in  possession,  still  the  possession  may  be 
accomj'anied  by  such  circumstances  as  to  rebut  such  presump- 
tion; and  so  in  this  case,  although  the  jury  may  believe,  from 
the  evidence,  that  the  defendant  was  in  possession  of  the  prop- 
erty when,  etc.,  still,  if  the  jury  further  find,  from  the  evidence, 
that  such  possession  was  attended  or  accompanied  by  such  cir- 
cumstances as  rebut  the  presumption  of  ownership  arising  from 
such  possession,  then  such  possession  is  not,  of  itself  alone, 
G\  en  prima  facie  evidence  of  ownership  in  the  defendant 

§  10.     Only  Snch  Change  Required  as  can  Reasonably  be  Made. — 

In  determining  what  it  takes  to  constitute  a  delivery  and 
change  of  possession  of  personal  property  upon  a  sale  of  it, 
the  jury  should  take  into  consideration  the  character  of  the 
property,  and  the  situation  of  the  parties  at  the  time  of  the 
sale;  and  in  this  case,  if  the  jury  find,  from  the  evid jnce,  that 
the  plaintiff  purchased  the  property  in  question  in  good  faith, 
and  for  a  valuable  consideration,  before  the  execution,  intro- 
duced in  evidence,  came  into  the  hands  of  the  officer  {or  was 
levied  upon  the  property),  that  plaintiff  had  done  everything 
which  could  reasonably  be  done,  under  the  circumstances,  by 
way  of  taking  possession  of  the  property,  under  the  sale  to 
him,  then  the  property  would  not  be  liable  to  be  taken  on  the 
execution.  Bump  on  Fraud.  Con  v.,  165 ;  Cartright  vs.  Phamix^ 
7  Cal.,  2S1;  Allen  vs.  Smithy  10  Mass.,  308;  Chase  vs.  Hal- 
iton,  30  Penn.  St.,  639. 
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That  the  rule  of  law  requiring  a  change  of  possession  of  per- 
sonal property  upon  the  sale  of  it,  in  order  that  the  sale  shall 
not  bo  fraudulent  as  against  creditors,  only  requires  such  a 
change  of  possession  as  the  articles  sold  will  conveniently  and 
reasonably  admit  of,  and  in  the  case  of  heavy  and  cumbersome 
articles,  an  actual  delivery  of  any  essential  part  thereof,  with 
the  intention  of  delivering  the  whole,  is,  in  law,  equivalent  to 
a  delivery  of  the  whole  article  sold.     1  Pars,  on  Cont,  443. 

The  court  instructs  you,  that  although  a  delivery  of  personal 
property  sold  is  necessary  to  pass  the  title  thereto,  as  against 
the  creditors  of  the  seller,  yet  such  delivery  need  not  neces- 
sarily be  an  actual  delivery;  but  anything  which  clearly  shows 
a  surrender  of  ownership  by  the  seller,  and  an  assumption  of 
ownership  by  the  purchaser,  accompanied  by  such  circum- 
stances as  would  reasonably  advise  the  world  of  such  change 
of  ownership,  is  all  that  is  necessary  on  that  point  Pickard 
vs.  Hopkin8j  17  111.  A  pp.,  570. 

§  11.  Property  in  Possession  of  Third  Person. — The  court  in- 
structs the  jury,  that  where  personal  property  is  sold,  which, 
at  the  time  of  the  sale,  is  in  the  actual  possession  or  under  tlie 
control  of  a  third  person,  no  other  delivery  of  such  ])roperty 
is  necessary,  tlian  that  the  seller  and  purchaser,  together  with 
such  third  person,  should  agree  that  such  third  person  should 
thereafter  keep  possession  of  the  property  for  the  purchaser, 
and  he  does  so  keep  possession.    Ibid. 

§  12.  Symbolical  Delivery. — Tho  jury  are  instructed,  tliat 
the  transfer  of  a  bill  of  lading,  on  a  sale  or  pledge  of  tho 
property  shipped,  is  a  symbolical  delivery  of  the  property  to 
the  purchaser  or  pledgee,  and,  if  proved,  is  a  good  delivery  of 
the  property  as  against  the  creditors  of  the  shippers.  1  Pars, 
on  Cont.,  443;  Mich.  Cent  Bd.  Co.  vs.  Phillips,  60  LI.,  190. 

§  13.  Possession  by  Agent. — That  a  party  may  be  in  pos- 
session of  personal  property,  by  his  agent  as  well  as  by  him- 
self, and  if  the  goods  are  sold  in  good  faith,  and  for  a  valuable 
consideration,  and  the  possession  is  delivered  to  the  purchaser, 
it  is  not  necessary  that  he  should  remain  in  the  actual  pos- 
session of  the  property  to  guard  his  title;  but  such  possession 
may  be  by  an  agent^  and  such  agent  may  be  the  seller  of  the 


FELA^UDB  A0AIK8T    CBEDITORS.  219 

property,  if  the  possession  is  such  as  reasonably  to  advise  the 
creditors  of  the  change  in  the  title  of  the  property.  Warner 
vs.  Carleton,  22  111.,  415. 

§  14.  PosseBsion  of  Growing  Crops. — The  conrt  instrncts  the 
jury,  that  upon  the  sale  of  personal  property,  where  the  goods 
are  purchased,  and  are  incapable  of  being  handed  over  from 
one  to  another,  there  need  not  be  a  manual  delivery;  and  in 
the  case  of  the  sale  of  standing  corps,  the  possession  will  be 
in  the  vendee  until  it  is  time  to  harvest  them,  and  until  then 
lie  is  not  required  to  take  manual  or  actual  possession  of  them. 
Tichior  vs.  McClelland^  84  111.,  471. 

§  15.  Temporary  Possession  of  Vendee. — If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  purchased  the  property 
in  good  faith,  and  paid  a  valuable  consideration  therefor,  and 
then  took  actual  possession  of  the  property  under  such  sale, 
and  continued  such  possession  long  enough  and  under  such 
circumstances  as  to  apprise  the  public  generally  of  a  change 
in  the  ownership  of  the  property,  then,  although  the  jury 
should  find,  from  the  evidence,  that  the  plaintiff  loaned  the 
property  temporarily  to  the  said  A.  B.,  this  would  not  alone 
render  the  sale  fraudulent  or  void  {or  not  presumptive  evi- 
dence  of  a  fraudulent  sale^  etc.\  as  against  the  creditors  of  the 
said  A.  B.     Cunningham  vs.  Hamilton^  25  111.,  228. 

§  16.  A  Person  Indebted  may  Sell  his  Property. — Tliat  a  party, 
though  in  debt,  may  sell  his  property  to  any  one  he  pleases,  if 
for  an  honest  and  fair  consideration,  and  no  lien  exists  to  for- 
bid it  If  the  transaction  be  an  honest  one,  made  in  good 
faith  and  for  an  adequate  consideration,  it  matters  not  how 
many  creditors  may  be  prevented  thereby  from  reaching  the 
property. 

The  jury  are  instructed,  that  although  a  sale  of  a  debtor's 
property  may  have  the  effect  to  hinder  and  delay  his  creditors 
in  the  collection  of  their  debts,  this  fact  alone  will  not  render 
the  sale  fraudulent  or  void;  a  debtor,  however  insolvent,  may 
lawfully  sell  his  property,  even  for  less  than  its  worth,  if  it  is 
done  with  a  honafide  intention  of  applying  the  proceeds  in 
discharge  of  any  legal  liability.  Bump  on  Fraud.  Conv.,  44; 
Nelson  vs.  Smith,  28  111.,  495. 
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Ton  are  instructed,  that  a  sale  of  property  in  good  faith^ 
for  a  valuable  consideration,  when  there  is  a  delivery  of  the 
property  sold,  passes  the  title  to  the  purchaser,  and  the  fact 
that  the  seller  was  in  debt  will  not,  of  itself,  invalidate  the 
sale,  although  the  purchaser  may  have  known  that  fact  at  the 
time  of  the  purchase. 

If  you  believe,  from  the  evidence,  that  C.  was  indebted  to 
third  persons  at  the  time  of  the  sale  to  the  plaintiff,  if  sucli 
sale  has  been  proved,  and  that  the  plaintiff  agreed  to  pay  such 
debts,  this  would  constitute  a  good  consideration  for  the  sale 
to  tlie  plaintiff,  if  the  sale  was  made  in  good  faith.  Warner 
vs.  Carleton,  22  Bl.,  415. 

§  17.     Sale  to  Relatives  not  Necessarily  Fraadnlent — A  man 

has  a  perfect  right  to  deal  with  his  friends  and  relations, — to 
buy  or  sell  from  or  to  them,  and  the  presumption  of  law  is, 
that  the  dealings  between  relatives  are  fair  and  honest,  with- 
out any  fraudulent  intent,  and  no  presumption  of  fraud  attaches 
to  such  dealings;  and  if  a  man  finds  himself  in  failing  circum- 
stances he  has  a  right  to  prefer  one  creditor  to  another, —  to 
so  dispose  of  his  property  that  one  of  his  creditors  shall  receive 
his  pay  in  full  and  others  receive  nothing.  Nor  there  is  any 
presumption  of  fraud  in  so  doing.  Schroeder  vs.  WaUh^  120 
111.,  410;  Wightman  vs.  Hanrt^  37  111.,  123;  Waterman  vs. 
Donalson^  43  111.,  29;  Bump  on  Fraudulent  Conveyances,  56. 

§  18.     Debtor  may  Transfer  Property  in  Payment  of  Debts. — 

The  jury  are  instructed,  that  a  person  who  is  indebted  and 
unable  to  pay  all  his  debts  in  full,  has  a  right  to  prefer  any 
one,  ov  more,  of  his  creditors  to  the  exclusion  of  all  the  others; 
and  in  the  payment  of  a  honafide  indebtedness  to  one  of  his 
creditors,  a  debtor  may  exhaust  the  whole  of  his  property,  so 
as  to  leave  nothing  for  the  other  creditors,  who  are  equally 
meritorious.  Bump  on  Fraud.  Conv.,  183;  State  vs.  Laurie^  1 
Mo.  App.,  371;  Green  vs.  Tanner^  49  Mass.,  411;  Keinp  vs. 
Walker^  16  Ohio,  118;  Huhhard  vs.  Taylor^  5  Mich.,  155. 

That  there  is  no  law  requiriuir  a  debtor,  however  insolvent, 
to  keep  his  property  until  a  creditor  can  attach  it  or  have  it 
levied  upon  by  an  execution.  Such  a  debtor  may,  in  good 
faith,  and  for  a  valuable  consideration,  sell  all  his  property  and 
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apply  the  proceeds  thereof  to  the  payment  of  any  one  or  more 
of  his  creditors,  as  he  may  see  lit,  if  done  in  good  faith,  al- 
though it  be  done  with  the  intention  of  defeating  his  other 
creditoi*s. 

You  are  instmcted,  that  a  conveyance  of  property  made  in 
good  faith  to  pay  an  honest  debt,  is  not  fraudulent,  though  the 
debtor  be  insolvent  and  the  creditor  is  aware,  at  the  time  of 
the  sale,  that  it  will  have  the  effect  of  defeating  other  creditors 
in  the  collection  of  their  debts. 

In  order  to  avoid  the  conveyance  on  the  ground  of  fraud, 
there  must  be  a  real  design  on  the  part  of  the  debtor  to  pre- 
vent the  application  of  his  property,  in  whole  or  in  part,  to 
the  satisfaction  of  his  debts.  A  creditor  violates  no  rule  of 
law  when  he  takes  payment  or  security  for  his  demand,  if  done 
in  good  faith,  though  others  are  thereby  deprived  of  all  means 
of  obtaining  satisfaction  of  their  equally  meritorious  claims. 
Oray  vs.  St.  JoKn^  35  111.,  222. 

§  19.  Sale  on  Credit. — The  jury  are  further  instructed,  as  a 
matter  of  law,  that  in  the  case  of  an  absolute  and  uncondi- 
tional sale  of  goods,  the  fact  that  the  vendor  was  indebted  at 
the  time,  that  the  sale  was  on  credit,  and  that  notes  taken  for 
the  unpaid  price  were  to  be  used  in  the  payment  of  his  debts, 
will  not  alone  establish  fraud  in  such  sale  as  against  his  cred- 
itors.    Miller  et  al.  vs  Kirby^  74  DI.,  242. 

§  20.  I>ebtor  may  Prefer  a  Creditor. — That  a  debtor  may  pre- 
fer one  creditor,  paying  him  in  full,  thus  exhausting  his  whole 
property,  leaving  nothing  for  his  other  creditors.  He  may, 
also,  partially  pay  a  portion  of  his  creditors  in  unequal  pay- 
ments, and  wholly  neglect  his  other  creditors,  and  yet  the  law 
will  not  disturb  such  disposition  of  his  property,  if  done  in 
good  faith. 

Ton  are  further  instmcted,  as  a  matter  of  law,  that  a  debtor 
in  failing  circumstances  has  a  right  to  prefer  one  creditor  to 
another,  and  to  pay  one  creditor  with  goods  obtained  on  credit 
from  another  creditor. 

And  in  this  case,  if  you  believe,  from  the  evidence,  that  M. 
was  lawfully  indebted  to  defendant,  and  finding  that  he  could 
not  pay  all  his  debts,  transferred  the  goods  in  controversy  to 
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defendant,  in  payment,  or  in  part  payment,  of  snch  indebted- 
ness, then*  upon  the  question  of  the  ownership  of  the  goods, 
you  should  find  a  verdict  for  the  defendant,  unless  you  fur- 
ther believe,  from  the  evidence,  that  the  defendant  had  notice 
pf  the  fraud  practiced  by  M.  in  obtaining  possession  of  the 
goods,  if  such  fraud  has  been  proven.  Butters  vs.  Ilaughwout^ 
42  111.,  18. 

§  21.  Preferring  Wife  as  Creiitor. — A  husband  indebted  to 
his  wife,  may  prefer  her  to  his  other  creditors,  and  make  a 
valid  appropriation  of  his  property  to  pay  her  claim,  even 
though  he  is  thereby  deprived  of  the  means  to  pay  other 
debts.  Ferguson  vs.  Spear ^  65  Me.,  277;  Hill  vs.  Bowma/n^ 
85  Mich.,  191. 

§  22.     Porchaser  must  be  Chargeable  with  Notice  of  Fraud. — 

The  jury  are  instructed,  as  a  matter  of  law,  that  it  is  not 
sufficient,  to  vitiate  a  sale  of  personal  property,  that  it  was 
made  by  the  vendor  to  hinder,  delay  or  defraud  his  creditors. 
In  order  to  vitiate  such  sale  as  against  the  purchaser,  he  must 
have  had  knowledge  or  notice  of  such  intent  on  the  part  of 
the  seller.  Miller  vs.  Kirby^  74  HI.,  242 ;  Hatch  vs.  Jordan^ 
74  111.,  414;  Preston  vs.  Turner^  36  la.,  671 ;  D-rummotid  vs. 
Couse  et  al.<,  39  la.,  442. 

The  court  instructs  you,  that  while  our  statute  declares, 
every  sale  or  assignment  which  is  made  with  intent  to  defraud, 
hinder  or  delay  creditors  in  the  collection  of  their  debts  void, 
still  such  sale  or  assignment  will  not  be  void  as  against  the 
purchaser,  unless  he  knew,  or  had  good  reason  to  suppose, 
that  the  sale  was  made  by  the  seller  with  intent  to  defraud  his 
creditors,  or  to  hinder  or  delay  them  in  the  collection  of  their 
debts.  Bump  on  Fraud.  Conv.,  195;  Preston  vs.  Turner^  39 
la.,  671;  Gentry  vs.  MciUnson^  15  Mo.,  260;  Lipperd  vs. 
Edwards^  39  Ind.,  165;  Hicks  vs.  Stone^  13  Minn.,  434. 

You  are  further  instructed,  that  although  they  may  believe, 
from  the  evidence,  that  A.  B.  sold  the  property  in  controversy 
to  the  plaintiflf  for  the  purpose  of  hindering  or  delaying  his 
creditors,  still,  if  you  further  believe,  from  the  evidence,  that 
the  plaintiff,  at  the  time  of  the  purchase,  had  no  notice  or 
knowledge  of  such  purpose,  then  the  sale  would  not  be  fi-aud- 
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nlent  or  void,  as  to  the  plaintiff,  by  reason  of  the  fraudulent 
intent  on  the  part  of  the  said  A.  B. 

Yon  are  instructed  that  to  im^ieach  a  sale  of  personal  prop- 
erty upon  the  ground  of  a  fraudulent  intent  on  the  part  of 
the  seller,  it  is  not  necessary  to  establish  a  fraudulent  intent 
on  the  part  of  the  purchaser;  it  will  be  sufficient  if  the 
evidence  shows  that  he  knew  of  the  fraudulent  intent  of  the 
seller,  or  had  notice  of  such  facts  as  would  have  put  a  man  of 
ordinary  prudence  upon  inquiry,  which  would  have  led  to  a 
knowledge  of  the  fraudulent  purpose  of  the  seller.  Jone9  vs. 
Hetherington^  45  la.,  681;  Zuver  vs.  Lyons^  40  la.,  510. 

§  23.  Creditor  not  Affected  by  Knowledge,  When. — The  jury 
are  instructed,  that  when  a  person  purchases  goods  with  the 
knowledge  that  his  vendor  intends  by  the  sale  to  defraud  his 
creditors,  or  to  hinder  and  delay  them  in  the  collection  of  their 
debts,  such  purchaser  will  not  be  affected  if  he  takes  the 
goods,  in  good  faith,  in  payment  of  an  honest  debt.  A  cred- 
itor violates  no  rule  of  law  when  he  lakes  payment  of  his  debt, 
though  he  knows  that  other  creditors  are  thereby  deprived  of 
all  means  of  obtaining  satisfaction  of  their  own  equally  mer- 
itorious claims.     Gray  vs.  St  John^  35  111.,  222. 

§  24.  What  is  SnfBcient  Notice  of  Frandnlent  Intent. — The  court 
instructs  the  jury,  that  when  a  transfer  of  property  is  made, 
with  intent  on  the  part  of  the  person  making  it  to  hinder,  delay 
or  defraud  his  creditors,  and  the  party  to  whom  the  transfer 
is  made  has  knowledge  of  facts  and  circumstances  from  which 
such  fraudulent  intent  might  reasonably  and  naturally  be 
inferred,  by  an  ordinarily  cautious  person,  then  such  transfer 
is  fraudulent  and  void  as  against  the  rights  of  the  creditors. 
Boiea  vs.  Henneyy  82  HI.,  130. 

§  25.  Honest  Intent  Presumed. — The  court  instructs  the  jury, 
that  the  law  presumes  that  all  persons  transact  their  business 
honestly  and  in  good  faith,  until  the  contrary  appears,  from  a 
preponderance  of  the  evidence;  and  the  burden  of  proving 
fraud  is  always  on  the  party  alleging  it 

You  are  instructed,  tliat  all  persons  are  presumed  to  be 
innocent  of  intentional  wrong   until   they  are  proved  to  be 
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guods  to  his  partner,  snch  a  sale  would,  in  law,  be  fraudulent 
and  void  as  against  K.,  unless  you  believe,  from  the  evidence, 
that  K.  had  actual  notice  of  the  sale,  or  unless  the  sale  was  ac- 
companied and  followed  by  all  such  changes  in  the  possession 
of  the  stock  of  goods,  and  in  the  manner  of  doing  business  in 
connection  therewith,  as  would,  so  far  as  the  circumstances 
would  reasonably  admit  of,  notify  the  public  and  persons  deal- 
ing with  the  firm,  and  with  the  stock  of  goods,  that  such  sale 
had  been  made. 

Tou  are  instructed,  as  a  matter  of  law,  that  any  sale  or  as- 
signment of  personal  property,  when  the  possession  of  the 
property  is  permitted  by  the  purchaser  to  remain  in  the  seller, 
is  fraudulent  and  void  as  against  the  creditors  of  the  seller; 
and  where  the  nature  of  the  property  and  thesituation  of  the 
parties  will  admit  of  it,  in  order  to  constitute  a  change  of  pos- 
session, there  must  be  some  outward,  open,  visible  change  in 
the  relation  of  the  parties  to  the  goods,  indicating  a  change  in 
the  possession  that  could  be  seen  and  known  by  persons  deal- 
ing with  the  goods.     Pickard  vs.  Hopkins^  17  111.  App.,  570. 

If  you  believe,  from  the  evidence,  that  before  and  up  to  the 
time  of  the  alleged  sale  from  A.  B.  to  the  plaintiff,  A.  B.  had 
been  engaged  in  business  as  a  retail  merchant,  and  that  the 
goods  in  question,  or  any  of  them,  were  a  part  of  his  stock  in 
trade,  and  after  the  alleged  sale  A.  B.  and  his  former  clerk 
remained  in  charge  of  the  store,  and  that  nothing  was  done  by 
the  parties  to  notify  the  public  that  there  had  been  a  sale, 
then  the  sale  would,  in  law,  be  fraudulent  and  void  as  against 
the  creditors  of  A.  B.;  and  if  you  further  believe  that  A.  B. 
was  indebted  to  the  said  £.,  before  and  at  the  time  of  the 
alleged  sale,  then  the  property,  while  so  remaining  in  the  pos- 
session of  A.  B.,  could  lawfully  bo  taken  on  an  attachment 
writ  or  execution,  issued  in  favor  of  the  said  K.,  and  against 
the  said  A.  B. 

That  when  a  person  engaged  in  business  as  a  retail  mer- 
chant, sells  out  his  business  and  entire  stock  in  trade  to 
another,  in  order  to  render  the  sale  valid  as  against  the  credit- 
ors of  the  seller,  it  is  necessary  that  there  be  an  actual  change 
of  the  possession  of  the  property  sold,  from  tlie  former  owner 
to  the  purchaser,  attended  by  such  outward  and  visible  signs 
of  a  change  of  possession  as  could  be  seen  and  known  to  the 
public,  or  to  persons  dealing  with  the  goods. 


FBAUD8  AGAINST    OHBDITOBS.  215 

The  court  instructs  you,  that  \^hilo  a  sale  of  property  may 
be  good,  as  between  the  vendor  and  vendee*  without  actual 
delivery,  yet  to  make  such  sale  valid  and  binding,  as  against 
the  creditors  of  the  vendor,  there  must  be  a  delivery  of  the 
property  so  sold;  and  such  delivery  must  be  au  actual,  manual 
delivery,  when  the  property  is  susceptible  of  it;  and  when 
the  property  is  so  heavy  or  bulky  that  manual  delivery  is  im- 
practicable, then  there  must  be  some  outward  public  act  done 
by  way  of  delivering  the  possession,  which  shows  an  intention 
by  the  parties  to  change  the  possession  from  the  seller  to  the 
buyer,  so  far  as  it  can  reasonably  be  done  under  the  cu*cnm- 
stanccs  of  the  case.  Ticknor  vs.  Mcdelland,  84  HI.,  471; 
Allen  vs.  Carr,  85  111.,  388. 

§  5.  Priority  of  Possession  under  Execntion. — If  the  jury  be- 
lieve, from  the  evidence,  that  at  the  time  of  the  alleged  pur- 
chase of  the  property,  there  was  no  act  done  by  the  seller 
towards  turning  over  the  proi:>erty  to  the  plaintiff,  and  no  act 
done  by  the  plaintiff  towards  taking  possession  of  the  property, 
then,  as  against  the  execution  creditors  of  the  seller,  such  a 
sale  would  be  fraudulent  and  void  in  law,  and  the  execution 
introduced  in  evidence,  if  received  by  the  officer  {or  levied 
upon  the  property)  before  any  acts  were  done  towards  chang- 
ing the  possession  of  it,  would  hold  the  property  as  against 
the  plaintiff. 

§  6.  Retaining  Possession — Presumptive  Evidence  of  Frand. — 
Tlie  court  instructs  the  jury,  that  the  law  presumes  every  sale 
of  personal  property  to  be  fraudulent  and  void,  as  against  the 
creditors  of  tlie  seller,  unless  a  change  of  possession  of  the 
property,  from  the  seller  to  the  purchaser,  accompanies  and 
follows  the  sale ;  and  this  change  must  be  an  open,  visible 
change,  manifested  by  such  outward  signs  as  render  it  evident 
to  persons  dealing  with  the  property,  that  the  possession  of 
the  former  owner,  as  such,  has  ceased.  Osborne  vs.  Ratliffe^ 
63  la.,  748. 

In  this  case,  although  you  may  believe,  from  the  evidence, 
that  the  plaintiff  and  the  said  A.  B.,  before  the  execution,  in- 
troduced in  evidence  in  this  case,  was  issued  and  received  by 
the  officer  {pr  levied  upon  the  property)^  went  through  with 
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the  forms  of  a  sale  from  the  latter  to  the  former;  still,  if  yon 
further  believe,  from  the  evidence,  that  there  was  no  apparent 
change  in  the  possession  of  the  property  accompanying  sncli 
sale,  then  the  law  presumes  the  sale  to  have  been  made  with 
a  fraudulent  intent  on  the  part  of  the  seller,  known  to  and 
participated  in  by  the  plaintiff,  and,  in  such  case,  the  burden 
of  proof  is  on  the  plaintiflE  to  show  the  good  faith  of  the 
transaction,  by  a  preponderance  of  evidence. 

You  are  further  instructed,  as  a  matter  of  law,  that  where 
a  sale  of  personal  property  is  alleged  to  have  been  made,  and 
there  is  no  change  in  the  possession  of  the  property  accom- 
panying or  following  the  sale,  then  the  law  presumes  that  such 
sale  was  made  with  intent  to  hinder,  delay  or  defraud  the 
creditors  of  the  seller;  and  to  render  such  a  sale  valid  and 
binding,  as  against  such  creditors,  the  burden  of  proof  is  on 
the  purchaser  to  show,  by  a  preponderance  of  evidence,  that 
the  sale  was  honafide  and  honest,  and  not  designed  as  a  mere 
trick  to  cover  up  the  property.  Webster*  vs.  And^rsoriy  42 
Mich.,  654;  Stem  vs.  Henley^  68  Mo.,  262;  Geisendorff  vs. 
Eagles,  70  Ind.,  418. 

§  7.  Good  Faith  a  Question  for  the  Jury,  When. — The  jury  are 
instructed,  tliat  although  the  law  presumes  every  sale  of  per- 
sonal property,  where  the  possession  of  the  property  is  allowed 
to  remain  with  the  seller,  to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  seller,  still,  this  presumption  of  law  is  not 
conclusive  on  the  parties,  and  whether  the  sale  was,  in  fact, 
made  in  good  faith,  is  a  question  to  be  determined  by  the  jury, 
from  a  consideration  of  all  the  evidence  in  the  case. 

And  in  this  case,  if  you  believe,  from  all  the  facts  and  cir- 
cumstances attending  the  sale  in  question,  as  shown  by  tlie 
evidence,  that  the  sale  was  honafide^  and  for  a  valuable  con- 
sideration, and  not  made  with  intent,  or  for  the  purpose  of 
hindering,  delaying  or  defrauding  the  creditors  of  the  said  A. 
B*,  then  such  a  sale  is  as  valid  and  binding  as  though  the 
possession  of  the  property  had  passed  to  the  plaintiff  at  the 
time  of  the  sale.  Crawford  vs.  KirJcsey^  65  Ala.,  282;  Mob' 
inson  vs.  Uhl,  6  Neb.,  328 ;  Morgcm  vs,  Bogue^  7  Neb.,  429 ; 
MfiCully  vs.  SwackhameTj  6  Oreg.,  438. 

§  8.     Possession  Evidence  of  Ownership. — The  court  instructs 
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the  jury,  that  possession  of  personal  projicrtj  is  prima  facie 
evidence  of  ownership,  if  there  are  no  cbenmstances  accom- 
panying the  possession  to  rebut  the  presumption  of  owner- 
ship; and  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  had  been  in  possession  of  the  property  in  question  for 

months,  prior  and  up  to  the  time  it  was  taken,  and  under 

circumstances  indicating  ownership  in  him,  then  it  is  incum- 
bent upon  the  defendant  to  show,  by  a  preponderance  of 
testimony,  that  the  title  was  not  in  the  plaintiff,  and  unless 
he  has  done  so,  they  should  find  for  the  plaintiff,  as  to  the 
ownership  of  the  property.    Bergen  vs.  Higga^  34  111.,  170. 

§  9.  Posaessioa  not  Evidence  of  Ownership,  When. — The  jury 
are  instructed,  that  although  it  is  a  general  rule  of  law,  that 
possession  of  personal  property  is  prima  facie  evidence  of 
title  in  the  person  in  possession,  still  the  possession  may  bo 
accomj^anied  by  such  circumstances  as  to  rebut  such  presump- 
tion; and  so  in  this  case,  although  the  jury  may  believe,  from 
the  evidence,  that  the  defendant  was  in  possession  of  the  prop- 
erty when,  etc.,  still,  if  the  jury  further  find,  from  the  evidence, 
that  such  possession  was  attended  or  accompanied  by  such  cir- 
cumstances as  rebut  the  presumption  of  ownership  arising  from 
such  possession,  then  such  possession  is  not,  of  itself  alone, 
Qs  en  prima  fade  evidence  of  ownership  in  the  defendant 

§  10.     Only  Snch  Ghan;^  Required  as  can  Reasonably  be  Made. — 

In  determining  what  it  takes  to  constitute  a  delivery  and 
cliange  of  possession  of  personal  property  upon  a  sale  of  it, 
the  jury  should  take  into  consideration  the  character  of  the 
property,  and  the  situation  of  the  parties  at  the  time  of  the 
sale;  and  in  this  case,  if  the  jury  find,  from  the  evidence,  that 
the  plaintiff  purchased  the  property  in  question  in  good  faith, 
and  for  a  valuable  consideration,  before  the  execution,  intro- 
duced in  evidence,  came  into  the  hands  of  the  officer  (or  was 
levied  upon  the  property),  ihdit  plaintiff  had  done  everythiuij 
which  could  reasonably  be  done,  under  the  circumstances,  by 
way  of  taking  possession  of  the  property,  under  the  sale  to 
him,  then  the  property  would  not  be  liable  to  be  taken  on  the 
execution.  Bump  on  Fraud.  Conv.,  165 ;  Cartright  vs.  Pha^nix^ 
7  Cal.,  281;  Allen  vs.  Smithy  10  Mass.,  308;  Chase  vs.  Hal- 
ston,  30  Penn.  St.,  539. 
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tion  was  orio^inally  made  in  good  faith,  and  to  secure  a  lona 
Jkle  indebtedness,  then  the  mode  of  sale  under  the  mortgage, 
or  the  disposition  of  the  property  remaining  after  payment  of 
the  indebtedness  secured  by  the  mortgage,  can  have  no  effect 
to  render  the  mortgage  itself  invalid  or  fraudulent,  at  the 
time  it  was  made. 

§  38.  Sale  by  Mortgagor. — If  the  jury  believe,  from  the 
evidence,  that  the  chattel  mortgage  introduced  in  evidence 
was  made  in  good  faith,  and  to  secure  a  bona  fide  indebted- 
ness, then,  even  though  the  jury  should  further  believe,  from 
the  evidence,  that  the  mortgagor,  from  time  to  time,  sold  off 
certain  portions  of  the  property,  with  the  knowledge  and  con- 
sent of  the  mortgagee,  these  facts  alone  would  not  render  the 
mortgage  void  as  to  the  balance  of  the  property.  Jaffray  vs. 
GreenhauTTiy  64  la.,  492. 

§  39.  Mortgage  to  Secure  Future  Advances. — Tlie  court 
instructs  the  jury,  that  a  chattel  mortgage,  made  in  good 
faith,  to  secure  an  existing  indebtedness,  and  also  further 
advances,  may  bo  a  good  and  valid  mortgage.  It  is  not  essen- 
tial to  the  validity  of  such  a  mortgage  that  it  should  show,  on 
its  face,  that  it  was  made  in  part  to  secure  such  future  advances. 
Bump  on  Fraud.  Conv.,  229;  Speer  vs.  Skinner,  35  HI.,  282 ; 
Miller  vs.  Lock-wood,  32  N.  Y.,  293;  Shirras  vs.  Craig,  7 
Cranch,  34;  Tulley  vs.  Harlow,  85  Cal.,  302;  Brovm  vs. 
Eiefer,  71  N.  T.,  610. 

If  you  believe,  from  the  evidence,  that  the  note  and  mort- 
gage in  this  case,  were  given  to  secure  an  actual  indebtedness 
existing  at  the  time,  as  well  as  to  secure  further  advances, 
loans  or  credits,  contemplated  by  the  parties  at  the  time  the 
mortgage  was  made,  then  the  fact  that  the  note  and  mort- 
gage were  made  for  more  than  was  actually  due  at  tlie  time, 
does  not  alone  render  them  void. 

You  are  instructed  that  although  the  taking  of  the  mort- 
gage by  the  mortgagee  for  a  greater  amount  than  was  actually 
due  may  be  regarded  as  one  of  the  badges  of  fraud,  yet  this 
fact  alone  does  not  render  the  mortgage  fraudulent  or  void,  if 
no  fraud  was  really  intended.    Pike  vs.  Colmn,  67  111.,  227. 

If  you  believe,  from  the  evidence,  that  the  consideration 
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of  tlie  note  and  mortgage  in  question,  was,  in  part,  a  former 
indebtedness,  due  from  the  mortgagor  to  the  mortgagee,  and 
in  part  for  money  loaned  at  the  time  they  were  given,  and  in 
part  to  secure  future  advances  agreed  to  be  made  by  the  mort- 
gagee to  the  mortgagor,  this  would  not  render  the  mortprnge 
void,  if  made  in  good  faith,  and  not  to  hinder,  delay  or 
defraud  creditors. 

§  40,  Possession  by  the  Mortgagee. — If  the  jury  believe,  from 
the  evidence,  that  the  mortgagee  had  taken  ]}os8e8sion  of  the 
pro])erty  in  question  under  the  mortgage,  and  was  in  posses- 
sion of  it  at  the  time  the  attachment  writ  was  levied,  then  it  is 
immaterial  whether  the  mortgage  was  recorded  or  acknowl- 
edged before  the  justice  of  the  peace  in  tlie  town  where  the 
mortgagor  lived. 

If  you  believe,  from  the  evidence,  that  the  mortgage  in- 
troduced in  evidence  in  this  case,  was  made  in  good  faith,  and 
given  for  a  good  and  valuable  consideration,  and  that  the 
mortgagee  had  taken  the  property,  and  was  in  possession  of  it 
under  the  mortgage  when  the  attachment  writ  {or  execution) 
was  issued  and  levied,  then  the  mortgagor  had  but  a  ri^ht  of 
redemption  in  the  property,  and  this  right  would  not  be  sub- 
ject to  be  taken  by  the  creditors  of  the  mortgagor,  unless  they 
first  paid  to  the  mortgagee  the  amount  of  his  claim  against 
the  property.     UTash  vs.  Normervt^  6  Mo.  A  pp.,  545. 

§  41.  Possession  by  the  Mortgagor  after  Defonlt. — The  jury 
are  instructed,  as  a  matter  of  law,  that  when  mortgaged  chattels 
have  been  reduced  to  possession,  after  default,  and  the  title 
has  become  absolute  in  the  mortgagee,  he  may  then  loan  the 
property  to  the  mortgagor,  precisely  as  he  might  any  of  his 
other  property,  and  such  repossession  by  the  mortgagor  would 
not  render  the  mortgage,  or  the  mortgagee's  title  under  it, 
fraudulent  or  void  as  to  creditors.  Furik  vs.  Stoats^  24  111., 
632. 

§  42.  Mortgage  to  Secure  Contingent  Liability. — Although  the 
jury  may  believe  from  the  evidence  that  the  said  A.  B.  was 
not  indebted  to  the  plaintiff  at  the  time  he  made  the  mortgage 
in  question,  still  if  the  jury  f m*ther  believe  from  the  evidence 
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that  at  that  time  the  plaintiff  was  security  for  the  said  A.  B. 
as  (a  guarantor)  on  certain  notes,  etc.,  and  that  the  said  chattel 
mortgage  was  in  good  faith  given  to  secure  the  said  plaintiff 
against  his  contingent  liability  as  such  guarantor,  then  the 
said  mortgage  would  be  a  good  and  valid  security  in  favor  of 
said  plaintiff.     Ghodheart  vs.  Johnson^  88  111.,  58. 

§  43.  Taking  Possession  before  Debt  Due. — ^The  jury  are  in- 
structed that  under  the  mortgage  introduced  in,  evidence  it 
was  competent  for  the  defendant  to  take  possession  of  and  sell 
the  mortgage  property  at  any  time  when  he  should  deem  him- 
self insecure,  notwithstanding  the  debt  had  not  matured  or  be- 
come due  and  payable,  and  if  the  jury  believe,  from  the  evidence, 
that  the  property  in  question  was  embraced  in  the  mortgage, 
and  that  the  defendant,  when  he  took  the  property  in  good 
faith,  deemed  himself  insecure,  then  he  had  a  right  to  take  the 
property,  when  he  did  take  it,  and  on  that  point  the  jury 
should  find  for  the  defendant  Evan  vs.  Graham^  60  Wis., 
450. 

§  44.  Sale  by  Mortgagor  for  Benefit  of  Mortgagee. — Although 
the  jury  may  believe  from  the  evidence  that  after  the  said 
mortgage  was  given  the  mortgagor  was  permitted  by  the 
plaintiff  to  sell  and  dispose  of  portions  of  the  property  covered 
by  the  mortgage,  still  this  would  not  render  the  mortgage  void 
as  to  the  creditors  of  the  mortgagor,  provided  the  jury  further 
believe,  from  the  evidence,  that  the  said  A.  B.  was  actually  in- 
debted to  the  plaintiff — that  the  mortgage  was  made  in  good 
faith  to  secure  such  indebtedness  and  that  the  permission  by 
the  plaintiff  to  sell  such  property  was  given  in  writing  and 
only  upon  condition  that  the  avails  of  such  sales  should  be 
turned  over  to  the  plaintiff  to  be  used  in  discharge  of  tlie  in- 
debtedness secm*ed  by  the  mortgage.  OoocUieart  vs.  JohnsoTvy 
88  111.,  6& 
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FEAUDS,  FALSE  REPRESENTATIONS,  ETO, 


Sbc.    1.  False  representations,  j 

2.  Proof  of  fraud. 

3.  Fraud  is  never  to  be  presumed. 

4.  Degrrees  of  proof  required. 

5.  Representations  must  be  of  the  past  or  present. 

6.  Must  be  designed  to  injure., 

7.  Injury  must  be  shown. 

8.  Scienter  must  appear  from  the  evidence. 

9.  Expressions  of  opinion,  bragging,  etc. 

10.  Representation  as  to  law. 

11.  Mere  silence  is  not  fraud,  when. 

12.  Purchaser  knowing  himself  insolvent. 

13.  Purchase  with  intent  not  to  pay. 

14.  Drawing  check  without  funds. 

15.  Sale  of  personal  property — Concealed  defects, 

16.  Purchaser  must  exercise  reasonable  care. 

17.  Contract  procured  by  fraud, 

18.  Stating  as  true — When  a  party  has  no  reason  for  belief,  etc  ' 

19.  Suit  for  fraud,  what  must  be  proved. 

20.  All  the  representations  need  not  be  proven. 

21.  Action  not  on  the  contract. 

22.  Co-defendant  not  guilty. 

23.  Sales — Procured  by  fraud. 

24.  Right  to  rescind. 

25.  Sale  not  void,  but  voidable. 

26.  Contract  may  be  ratified,  how. 

27.  What  is  a  ratification. 

28.  Innocent  purchaser  from  fraudulent  vendee.  ', 

29.  Purchaser  without  notice. 

30.  Transferred  in  payment  of  debt. 

31.  Attaching  or  execution  creditor. 

32.  Purchaser  must  exercise  reasonable  caution. 
83.  Only  bound  to  exercise  reasonable  caution. 

§  1.  False  Representations. — The  court  instructs  the  jury,  as 
a  matter  of  law,  that  if  one  person  represents  to  another  as 
true  that  which  he  knows  to  be  false,  and  makes  the  represen- 
tation in  such  a  way  and  under  such  circumstances  as  to  induce 

(231) 
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a  reasonable  man  to  believe  that  the  matter  stated  is  true,  and 
the  representation  is  meant  to  be  acted  upon,  and  the  person 
to  whom  the  representation  is  made,  believing  it  to  be  true, 
acts  upon  the  faith  of  it,  and  suffers  damage  thereby,  this  is 
fraud  sufficient  to  sustain  an  action  for  deceit  2  Hill  on  Torts, 
138;  Cooley  on  Torts,  175. 

§  2.  Proof  of  Fraud. — The  court  instructs  the  jury,  that 
while  fraud  is  not  to  be  presumed  without  proof,  yet  fraud, 
like  any  other  fact,  may  be  proved  by  proving  circumstances 
from  which  the  inference  of  fraud  is  natural  and  irresistible; 
and  if  such  circumstances  are  proved,  and  they  are  of  such  a 
3haracter  as  to  produce,  in  the  mind  of  the  jury,  a  conviction 
^f  the  fact  of  fraud,  then  it  must  be  considered  that  fraud  is 
proved.  Cooley  on  Torts,  475;  Watki/na  vs.  Wallace^  19 
Mich.,  57;  Daniel  vs.  Baca^  2  Cal.,  326;  Waddingham  vs. 
LoJceTy  44  Mo.,  132;  Strauss  vs.  Krane7%  56  111.,  254;  Bwmpua 
vs.  Bunkua^  59  Mich.,  95. 

That  while  it  is  true  the  law  never  presumes  fraud  without 
some  evidence  of  it,  yet  in  order  to  show  fraud,  direct  and 
positive  proof  is  not  required;  the  jury  may  infer  fraud  from 
the  circumjitances  proved  by  the  evidence,  if,  in  the  mind  of 
the  jury,  they  are  such  as  to  show  that  a  fraud  was  practiced, 
as  charged  in  the  declaration. 

The  jury  are  instructed,  as  a  matter  of  law,  that  fraud  may 
be  proved  by  circumstantial  evidence,  as  well  as  by  direct  and 
positive  proof.  It  may  be  inferred  from  strong  presumptive 
circumstances.  And  if  the  jury  believe,  from  all  the  evidence 
in  this  case,  that  {repeating  the  charges  in  the  declaration)^ 
then  the  jury  should  find  for  the  plaintiff. 

§  3.  Fraud  is  Never  to  be  Presumed,  but  must  be  affirm- 
atively proven  by  the  party  alleging  the  same.  The  law  pre- 
sumes that  all  men  are  fair  and  honest — that  their  dealings  are 
in  good  faith,  and  without  intention  to  disturb,  cheat,  hinder, 
delay  or  defraud  others;  where  a  transaction  called  ip  question 
is  equally  capable  of  two  constructions — one  that  is  fair  and 
honest  and  one  that  is  dishonest — then  the  law  is  that  the  fair 
and  honest  consti-uction  must  prevail  and  the  transaction  called 
in  question  must  be  presumed  to  be  fair  and  honest.  Schweder 
vs.  WaUh,  120  m.,  410. 
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§  4.  Degree  of  Proof  Required. — That  while  it  is  tme  that 
the  party  allegiug  fraud  must  prove  it,  yet,  in  a  civil  action 
Ilka  this,  the  party  alleging  the  fraud  is  not  bound  to  prove  it 
beyond  a  reasonable  doubt  It  is  sufficient  if  the  fact  of  fraud 
is  established,  in  the  minds  of  the  jury,  by  the  greater  weight 
of  the  evidence.  If,  after  a  consideration  of  all  the  facts  and 
circumstances  proved,  the  jury  believe,  from  the  evidence,  the 
defendant  was  guilty  of  the  fraud,  as  charged  in  the  declara- 
tion, and  that  the  plaintiff  has  sustained  damage  thereby,  they 
should  lind  the  issues  for  the  plaintiff. 

§  5.     Hepresentations  rnnat  be  of  the  Past  or   Present. — The 

jury  are  instructed,  that  before  a  party  can  annul  or  treat  a 
contract  as  void,  by  reason  of  alleged  false  or  fraudulent  rep- 
resentations used  in  procuring  it  to  be  made,  it  must  appear, 
from  tlie  evidence,  that  the  alleged  false  or  fraudulent  repre- 
sentations were  made  regarding  something  which  has  already 
transpired,  or  was  then  alleged  to  exist  No  statement  of  one's 
opinions  as  to  what  will  or  will  not  happen,  or  exist,  in  the 
future,  can  affect  a  contract  or  render  it  void.  Every  person, 
in  making  a  contract,  is  at  liberty  to  speculate  or  expre^^s 
opinions  as  to  future  events,  and  he  cannot  be  held  to  answer 
for  their  truth  or  falsity.  Cooley  on  Torts,  483,  486;  Payne 
vs-zSm^A,  20Ga.,654;  JSeed  ys.  Sidenerj  32  Ind.y  S1S\  Bristol 
vs.  Braidivoodj  28  Mich.,  191;   Tiick  vs.  Downing^  76  111.,  71. 

§  6.  Most  be  Designed  to  Iiyure. — The  jury  are  instnicted, 
that  u^  order  to  constitute  actual  fraud  there  must  be  contriv- 
ance and  design  to  injure  another.  Actual  fraud  is  not  to  be 
presumed,  but  it  must  be  proved  by  the  party  alleging  it,  by  a 
preponderance  of  evidence;  and  although  actual  fraud  may  be 
proved  by  proof  of  facts  and  circumstances  tending  to  show 
fraud,  still,  if  the  motive  and  design  of  an  act  can  as  well  be 
traced  to  an  honest  and  legitimate  source  as  to  a  corrupt  or 
dishonest  one,  the  former  must  always  be  preferred. 

§  7.  Iigmy  Must  be  Shown. — The  jury  are  instructed,  that 
in  order  that  the  defendant  may  avail  himself  of  the  defense 
of  fraud,  set  up  in  the  pleas  in  this  case,  the  jury  must  be- 
lieve, from  the  evidence,  not  only  that  the  statements  and 
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representations  set  forth  in  said  pleas  were  made,  but  also  tliat 
Biich  statements  and  representations  were  false — that  they 
were  made  with  intent  to  deceive  and  defrand  the  defendant 
— that  the  defendant  was  induced  thereby  to  enter  into  the 
contract,  and  that  ho  has  snstained  damage  by  reason  thereof. 
Mitchell  vs.  Deedsy  49  111.,  410;  Cole  vs.  Miller^  60  Ind., 
463. 

The  court  instructs  you  that  a  more  fraudulent  representa- 
tion is  not  of  itself  actionable.  To  entitle  the  plaintiff  to 
recover,  he  must  not  only  show,  by  preponderance  of  evi- 
dence, that  the  representations  were  made,  and  that  they  were 
false  and  fraudulent,  but  he  must  also  show  aflSrmatively,  by  a 
preponderance  of  evidence,  that  he  has  been  injured  thereby 
— that  he  is  in  some  way  placed  in  a  worse  condition  than  he 
would  have  been  had  the  statements  been  true.  Bartlett  vs. 
Blaine,  83  111.,  25. 

§  8.  Scienter  Must  Appear  firom  the  Evidence. — Tlie  jury  are 
instructed,  that  while  fraud  vitiates  every  contract,  every 
false  affirmation  does  not  amount  to  fraud.  To  constitute 
fraud,  a  knowledge  of  the  falsity  of  the  representation  must 
rest  with  the  party  making  it,  and  the  representation  must 
be  made  with  the  intention  that  the  other  party  shall  act  upon 
it,  and  it  must  also  appear  that  the  other  party  did  act  upon 
the  representation,  to  his  injury.  Walker  vs.  Hoagh^  59  111., 
375;  Dwigkt  vs.  Chase,  3  111.  App.,  67. 

§  9.  Expression  of  Opinion,  Bragging,  etc. — The  jury  are 
instructed,  that  a  purchaser  cannot  maintain  an  action  against 
his  vendor  for  false  statements  in  regard  to  the  value  of  the 
property  purchased,  or  its  good  qualities,  or  the  price  he  has 
been  offered  for  it.  Dilhnan  vs.  Nadelhoffer,  19  111.  App., 
375. 

That  when  a  party,  capable  of  taking  care  of  his  own  inter- 
ests, makes  a  bad  or  losing  bargain,  the  law  will  not  assist  him, 
unless  deceit  has  been  practiced,  against  which  ordinary  care 
could  not  protect  him.  Noetling  vs.  Wright,  72  111.,  390; 
Reel  vs.  Ewing,  4  Mo.  App.,  569;  Livingston  vs.  Strong,  107 
111.,  295. 

You  are  instructed,  that  when  parties  are  negotiating  a  trade 
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for  property,  which  there  is  an  opportunity  for  examining, 
each  has  a  right  to  exalt  the  value  of  his  own  property  to  th« 
highest  point  the  other  party's  credulity  will  bear,  and  depre- 
ciate clie  value  of  the  other's  property.  Such  boastful  asser- 
tions, or  highly  exaggerated  descriptions,  do  not  amount  to 
fraudulent  misrepresentation  or  deceit.  In  such  case,  the 
parties  are  upon  equal  ground,  and  their  own  judgments  must 
be  their  guide  in  coming  to  conclusions.  Cooley  on  Torts, 
483;  Pay  fie  vs.  Smithy  20  Ga.,  654;  Bristol  vs.  Braidwood^  28 
Mich.,  191 ;  Miller  vs.  Craig^  36  111.,  109;  Reed  vs.  Sidener^ 

32  Ind.,  373;  Ellia  vs.  Andrews,  h^  K  Y.,  83;  BanU  vs. 
Savage^  12  N"ev.,  151. 

All  statements  by  a  vendor  of  the  value  of  property  sold, 
are  not  necessarily  matters  of  opinion ;  if  the  vendor,  know- 
ing them  to  be  untrue,  makes  them  with  the  intention  of  mis- 
leading the  purchaser,  and  of  inducing  him  to  forbear  making 
inquiries  as  to  the  value  of  the  property;  and  if  the  vendee 
has  not  equal  means  of  knowledge,  and  is  induced  by  the  state- 
ments of  the  vendor  to  forbear  making  inquiries  which  he 
otherwise  would  have  made,  and,  relying  on  such  statements, 
is  misled,  to  his  injury,  ho  may  avoid  the  contract  or  recover 
damages  for  the  injury.  Siinar  vs.  Canaday^  53  N.  T.,  298 ; 
Nowlin  vs.  SnoWy  40  Mich.,  699 ;  Bacon  vs.  jPrtsbie,  15  Hun 
(N.  T.),  26. 

§  10.  Representation  as  to  the  Law. — That  a  representation 
as  to  what  the  law  will  or  will  not  permit  to  be  done,  or  a 
representation  regarding  the  legal  rii^hts  of  a  party,  is  one 
npon  which  the  party  to  whom  it  is  made,  has  no  right  to 
rely;  and  if  he  does  so,  it  is  his  own  folly,  and  he  cannot  ask  the 
law  to  relieve  him  from  its  consequences.     I^ish  vs.  Clelland^ 

33  HI.,  238;  Tounsend  vs.  Cowles,  31  Ala.,  428;  People  vs. 
Supervisors,  etc.,  27  Cal.,  655;  Jiogers  vs.  Place,  29  Ind.,  577; 
Upton  vs.  Tribilcock,  91  U.  S.  Rep.,  45-49;  Am.  Ins,  Co,  vs. 
Capps,  4  Mo.  App.,  571. 

§  11,  Mere  Silence  is  not  Fraud,When. — That  mere  silence  or 
a  failm'e  to  communicate  facts  within  the  seller's  knowledge, 
is  not  such  a  fraud  as  will  avoid  a  contract,  or  render  the  seller 
liable.     To  have   that  effect,  there   must  be  some  conceal- 
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ment,  as  by  withholding  information  when  asked,  or  usinc; 
some  trick  or  device  to  mislead  the  purchaser.  The  seller 
may  let  the  purchaser  cheat  himself,  if  he  sees  fit  to  do  so, 
bnt  he  must  not  assist  him,  even  to  cheat  himself.  Kohl  vs. 
Lindley,  39  111.,  195. 

§  12.  Purchaser  Knowing  Himself  Insolvent. — The  jury  are 
instructed,  that  although  they  may  believe,  from  the  evidence, 
that  the  defendant,  at  the  time  he  purchased  the  goods  in 
question,  was  insolvent  and  knew  himself  to  be  so,  and  did 
not  disclose  that  fact  to  the  person  of  whom  he  purchased  the 
goods,  still  the  defendant  would  not  be  guilty  of  fraud  so  as 
to  vitiate  the  contract  of  sale;  provided,  the  jury  further 
believe,  from  the  evidence,  that  he  then  intended  to  pay  for  the 
goods,  and  had  reasonable  grounds  for  believing  that  he 
would  be  able  to  do  so.  Talcott  vs.  HcRden'son^  31  Ohio  St., 
162. 

§  13.  Purchase  with  Tntent  not  to  Pay. — Tlie  jury  are 
instructed,  as  a  matter  of  law,  that  in  order  to  render  a  pur- 
chase of  property  fraudulent,  as  between  the  parties,  it  is  not 
necessary  that  there  should  have  been  any  false  representa- 
tions made  by  tlio  purchaser  to  effect  his  purpose.  If  the 
jury  believe,  from  the  evidence,  and  from  the  facts  and  cir- 
cumstances proved  on  the  trial,  that  the  purchase  in  question 
was  made  by  the  purchaser  with  the  intention  not  to  pay  for 
the  property,  then  the  transaction  was  fraudulent  and  void, 
and  vested  no  title  in  the  purchaser.  Cooley  on  Torts,  477; 
Bowen  vs.  Schuler^  41  111.,  192;  Shipman  vs.  SeyinouVy  4 
Mich.,  274;  Flower  vs.  Farewell^  18  111.  App.,  254 

§  14.  Drawing  Check  without  Funds. — The  jury  are  in- 
structed, that  a  person  who  draws  a  check  or  order  upon  a 
person  in  whose  hands  he  has  no  funds,  and  who  he  has  no  reason 
to  believe  will  honor  the  check  or  order,  is  guilty  of  fraud; 
and  if  he  thereby  acquires  possession  of  property,  the  owner 
may  repudiate  the  sale,  and  bring  trover  or  replevin  for  the 
property  so  obtained.     Mathews  vs,  Cowan^  59  111.,  341. 

§  15.     Sale  of  Personal  Property — Concealed  Defects. — If  the 
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jury  believe,  from  the  evidence,  that  the  plaintiff  bonght  the 
horse  in  question  from  the  defendant,  and  that  the  defendant 
shortly  before,  and  at  the  time  of  the  sale,  stated  and  rejue- 
Bented  to  the  plaintiff  that  the  horse  was  sound  and  true,  and 
that  the  plaintiff  believed  such  statements  and  representations, 
and  relied  upon  them  in  making  the  purchase;  and  if  the  jury 
further  believe,  from  the  evidence,  that  at  the  time  such 
representations  and  sale  were  made,  the  said  horse  was  not 
sound,  but  then  had  a  concealed  disease  or  defect,  which  ren- 
dered him  unsound,  and  which  could  not  be  perceived  by 
ordinary  skill  or  observation  at  the  time,  but  which  was  known 
to  the  defendant,  then  the  defendant  will  be  liable  to  the 
plaintiff  for  the  damages  sustained  by  him  by  reason  of  such  un- 
soundness, if  any  has  been  shown  by  the  evidence. 

§  16.  Pnrchasep  Must  Exercise  Reaflonable  Care. — The  jury 
are  further  instructed,  that  if  they  believe,  from  the  evidence^ 
that  the  defect  complained  of  was  of  such  a  nature  and  size, 
and  so  obvious  and  visible  to  the  senses  that  it  could  have  been 
discovered  by  tlie  exercise  of  ordinary  care  and  diligence,  in 
looking  at  and  examining  the  horse,  then  the  defendant  is  not 
liable  in  this  snit,  unless  the  jury  further  believe,  from  the 
evidence,  that  the  defendant  used  some  artifice  or  trick  to 
prevent  the  plaintiff  from  seeing  or  discovering  the  defect. 
Ward  vs.  Borkenhagen^  50  Wis.,  459. 

§  17.  Contract  Procured  by  Fraud. — If  the  jury  believe, 
from  the  evidence,  that  any  untrue  statements,  as  to  the  then 
market  value  of  {live  hog-i)  in  the  ( Chicago")  market,  were 
made  by  the  plaintiffs,  or  by  their  agent,  as  an  inducement  to 
the  defendant  to  enter  into  the  contract  in  question,  and  that 
the  defendant  relied  upon  such  statements,  and  was  induced 
thereby  to  enter  into  the  contract,  then  such  contract  is  void- 
able as  against  the  defendant,  and  it  cannot  be  enforced  as 
against  him. 

If  you  believe,  from  the  evidence,  that  the  parties  made  the 
contract,  as  alleged  by  the  plaintiffs,  still,  if  you  further  be- 
lieve, from  the  evidence,  that  at  the  time  of  the  making  of 
the  contract  the  plaintiffs,  or  either  of  them,  willfully  and 
knowingly,  by  untrue  statements,  deceived  the  defendant  in 
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regard  to  the  then  market  value  of  the  property  in  question, 
as  an  inducement  to  him  to  enter  into  the  contract,  and  that 
the  defendant,  under  the  circumstances,  was  justified  in  rely- 
ing upon  the  statements  made  to  him,  and  did  rely  upon  them 
in  entering  into  the  contract,  then  the  defendant  cannot  be 
held  to  the  performance  of  such  contract,  and  your  verdict 
should  be  for  the  defendant 

§  18.  Stating  as  True — ^When  a  Party  has  no  Reason  for  Belief, 
etc. — The  court  instructs  the  jury,  that  any  willful  misrepre- 
sentation of  a  material  fact,  made  with  a  design  to  deceive 
another,  and  to  induce  him  to  enter  into  a  trade  he  would  not 
otherwise  make,  will  enable  the  party  who  has  been  over- 
reached to  annul  the  contract;  and  it  makes  no  difference 
whether  the  party  making  the  misrepresentation  knew  it  to  be 
false  or  whether  he  was  ignorant  of  the  facts  stated ;  pro- 
vided, the  matter  stated  was  material,  and  the  party  making 
the  statement  stated  it  as  true,  when,  in  fact,  he  had  no 
apparently  good  reason  for  believing  it  to  be  tr.e,  and  when 
the  other  party,  imder  the  circumstances  shown  by  the  evi- 
dence, was  reasonably  justified  in  relying  upon  the  statement, 
and  did  rely  upon  it  in  making  the  trade,  and  was  deceived 
and  injured  thereby.  Cooley  on  Torts,  500;  Beebe  vs.  Knapp^ 
28  Mich.,  53,  76;  Allen  vs.  Harty  72  HI.,  104;  Litchfield  vs. 
Hutchinson^  117  Mass.,  195. 

That  material  representations,  made  by  a  vendor,  of  matters 
assumed  by  him  to  be  within  his  personal  knowledge,  are  false 
and  fraudulent,  in  a  legal  sense,  if  made  with  intent  to  de- 
ceive the  vendee,  and  if  they  are  untrue,  and  are  relied  upon 
by  the  vendee  in  making  the  purchase,  to  his  damage,  although 
the  vendor  did  not  know  them  to  be  untrue.  Ind.  P.  (&  C, 
Bd.  Co.  vs.  Tyng,  63  N.  T.,  653. 

The  law  is,  if  a  person  recklessly  makes  a  false  representa- 
tion of  the  truth  of  a  matter  of  which  he  knows  nothing,  for 
the  fmudulent  purpose  of  inducing  another  to  rely  upon  his 
statements,  and  to  make  a  contract  or  do  any  act  to  his  preju- 
dice, and  the  other  party  does  so  rely  and  act  upon  it,  and 
thereby  suffers  an  injury,  the  party  making  the  representation 
i&  liable  in  an  action  for  fraud  and  deceit,  as  much  so  as  if  be 
had  known  the  statement  to  be  false  at  the  time  it  was  made. 
Beebe  vs.  Knapp^  28  Mich.,  53. 
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Whether  in  this  case  the  defendant  made  the  representa- 
tions alleged,  and  whether  they  were  false ;  and  if  ho  did 
make  them,  whether  they  were  made  for  the  fraudulent  pur- 
pose alleged,  are  questions  exclusively  for  the  jury,  to  be 
determined  by  the  weight  of  the  evidence  in  the  case. 

§  19.  Snit  for  Fraud — What  Most  be  Proved. — The  jury  are 
instructed,  tliat  this  action  is  founded  upon  a  charge  of  fraud 
and  deceit,  and  in  order  to  constitute  fraud,  within  the  meaning 
of  the  law,  under  the  pleadings  in  this  case,  it  must  appear,  by 
a  preponderance  of  tlie  evidence,  that  the  defendant  intended 
to  commit  and  did  commit  a  fraud  upon  the  plaintiff,  in  man- 
ner and  form  as  ciiarged  in  his  declaration,  otherwise  he  can- 
not recover,  and  the  jury  should  find  for  tlie  defendant. 

That  the  plaintiff  is  not  entitled  to  recover  in  this  case  un- 
less yon  believe,  from  the  evidence,  that  the  defendant  made 
the  representations  alleged  in  the  declaration;  that  such  repre- 
sentations were  false;  that  defendant  knew  they  were  false,  or 
had  no  apparently  good  reason  to  believe  they  were  true;  that 
they  were  made  with  intent  to  defi^aud  the  plaintiff;  that 
plaintiff  was  induced  tliereby  to  make  the  trade  in  question, 
and  has  sustained  damage  by  means  thereof.  Cooley  on  Torts, 
474;  EaTnes  vs.  Morgan^  37  111.,  260;  McKowh  vs.  Furgason^ 
47  la.,  636. 

§  20.  All  the  Representations  Need  not  be  Proved. — To  en- 
title the  plaintiff  to  recover  in  this  case,  it  is  not  necessary 
that  he  should  show  that  all  the  representations  charged  were 
made  by  the  defendant,  or,  if  made,  that  they  were  all  untrue; 
it  is  sufficient  if  the  jury  believe,  from  the  evidence,  that 
some  of  the  representations  were  made  as  charged,  that  they 
were  untrue  and  known  to  be  so  at  the  time  by  the  defendant, 
or  that  he  had  no  good  reason  to  suppose  them  to  be  true,  that 
they  were  calculated  to  deceive  an  ordinarily  cautious  person, 
and  were  intended  by  the  defendant  to  deceive  and  defraud 
the  plaintiff — that  without  such  false  and  fraudulent  represen- 
tations the  property  would  not  have  been  delivered  (or  the 
credit  given)  and  that  the  plaintiff  has  been  damaged  by  the 
fraudulent  acts  of  the  defendant  Smith  vs.  Tlie  Staie^  55 
Miss.,  513;  Beaaley  vs.  Tlie  StatCy  59  Ala.,  20. 
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§  21,  Action  not  on  the  Contract — The  court  instincts  the 
jury,  tliat  this  suit  is  not  brought  upon  the  contract  given  in 
evidence,  but  upon  the  alleged  fraud  and  deceit  set  forth  in 
the  declai-ation,  and  the  alleged  loss  resulting  therefrom  to  the 
plaintiff;  and  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  was  guilty  of  the  fraudulent  acts  set  forth  and 
charged  in  the  declaration,  and  that  the  plaintiff  has  sustained 
any  damage  or  loss  by  reason  thereof,  then  the  jury  should 
iind  the  defendant  guilty,  and  assess  the  plaintiff's  damages. 

§  22.  Co-Defendant  not  Guilty. — Though  the  jury  may  be- 
lieve, from  the  evidence,  that  the  defendant  A.  B.  made  the 
trade  in  question  with  intent  to  defraud  the  plaintiff,  still,  if 
the  jury  further  believe,  from  the  evidence,  that  the  other  de- 
fendants, or  either  one  of  them,  took  no  part  in  the  ti*ade,  and 
had  no  knowledge  of  such  Intent,  then  the  act  of  A.  B.  would 
not  bind  such  other  defendant  or  defendants  as  did  not  take 
part  in  the  trade,  and  did  not  liave  knowledge  of  such  intent; 
unless  it  further  appears,  from  the  evidence,  that  such  trade 
was  made  in  the  interest  of  such  other  defendant  or  defeud- 
ants,  or  that  he  or  they  have  since  ratified  the  same. 

If  you  believe,  from  the  evidence,  tliat  the  transaction  com- 
plained of  took  place  between  the  plaintiff  and  the  defendant 
A.  B.,  and  that  the  other  defendants  had  no  part  in  or  knowl- 
edge of  the  transaction  when  it  occurred,  and  no  interest 
therein,  and  have  not  since  ratified  or  approved  of  the  act,  as 
explained  in  these  instructions,  then  such  other  defendants 
cannot  be  made  liable  for  the  acts  of  the  said  A.  B. 

§  23.  Sales — Procurwl  by  Fraud. — The  court  instructs  tlie 
jury,  as  a  matter  of  law,  that  actual  fraud  vitiates  and  will 
render  void,  at  the  election  of  the  party  injured,  all  contracts; 
and  a  fraudulent  purchaser  acquires  no  title  to  goods  procured 
through  fraudulent  representation. 

And  if  a  purchase  of  goods  is  effected  by  means  of  false  and 
fraudulent  representations  on  the  part  of  the  purchaser,  known 
by  him  to  be  false,  and  which  are  relied  upon  by  the  seller, 
and  but  for  which  he  would  not  have  made  the  sale,  then  the 
seller  does  not,  as  against  the  purchaser,  lose  his  tide  to  the 
goods,  and  he  may  bring  trover  or  replevin  for  them  against 
the  purchaser,  without  first  making  a  demand  for  them* 
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And  in  snch  a  case,  if  the  purchaser  has  given  a  note  or 
notes  for  the  price  of  the  goods,  the  seller  may  bring  his  suit 
without  making  a  previous  tender  of  the  notes;  provided,  the 
notes  are  produced  at  tlie  trial  to  be  surrendered  to  the  de- 
fendant Coghill  vs.  Boring^  15  Cal.,  213;  Thurston  vs. 
Blanchard,  22  Pick.,  18;  mchoU  vs.  Michael,  23 1^.  T.,  264. 

§  24.  Right  to  Rescind. — The  court  instructs  the  jury,  that 
the  law  is,  that  where  a  person  is  induced  to  i>art  with  his 
property,  under  a  contract  procured  by  fraud,  on  discover- 
ing the  fraud  he  may  avoid  the  contract  and  claim  a  return 
of  the  property.  Ho  has  his  election  to  affirm  or  disaffirm 
the  contract,  but  if  he  disaffirms  it,  he  must  do  so  at  the 
earliest  practicable  moment  after  the  discovery  of  the  fraud. 
Cooley  on  Torts,  603;  Cochran  vs.  Stewart,  21  Minn.,  435; 
Hall  vs.  Fullerton,  69  HI.,  448;  Wright  vs.  Pelt,  36  Mich., 
213;  Pearaoll  vs.  Chapin,  44  Penn.  St,  9. 

§  25.  Sale  not  Void,  but  Voidable. — That  fraud,  in  the  sale  or 
purchase  of  personal  property,  does  not  render  the  transaction 
void,  but  only  voidable,  at  the  option  of  the  party  defrauded. 
The  vendor,  when  defrauded,  may  either  avoid  the  contract, 
or  he  may  ratify  it,  while  the  property  remains  in  the  hands 
of  the  purchaser;  but  after  the  property  has  passed  into  the 
hands  of  a  honajide  purchaser  from  the  fraudulent  vendee,  the 
seller  cannot  reclaim  the  property.  Mich.,  etc,,  Rd.  Co,  vs. 
Phillips,  60  HI.,  190. 

§  26.  Contract  May  be  Ratified,  How. — The  court  instructs 
the  jury,  that  even  when  a  sale  of  goods  is  procured  by  the 
fraud  of  the  purchaser,  the  contract  of  sale  is  not  absolutely 
void;  but  the  contract  may  be  either  avoided  or  ratified  by  the 
seller;  and  if  the  seller  does  not,  within  a  reasonable  time  after 
discovering  the  fraud,  do  some  act  showing  an  intention  to 
rescind  the  sale,  he  will  be  held  in  law  to  have  ratified  the 

sale. 

Where  a  sale  of  goods  is  procured  by  the  fraudulent  repre- 
sentations of  the  purchaser,  the  contract  of  sale  is  not  abso- 
lutely void,  but  it  may  be  either  avoided  or  ratified  by  the 
seller. 

16 
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And  in  tliis  case,  if  you  believe,  from  the  evidence,  that 
the  plaintiffs,  after  they  discovered  the  fraud  claimed  by  them 
{brought  a  suit  against  the  jpurchaser  for  thepri<ie  of  the  goods 
8old)^  that  would  be  a  ratification  of  the  sale,  and  the  plaintiffs 
would  not  now  be  permitted  to  claim  the  goods,  as  against 
tte  creditors  of  the  purchaser,  who  had  had  an  execution  lev- 
ied upon  them. 

Where  a  party  undertakes  to  rescind  the  contract  of  sale,  on 
the  ground  of  the  fraud  of  the  other  party,  he  must,  as  soon 
as  the  fraud  is  discovered,  take  all  reasonable  measures  to 
rescind  it;  and  if  he  undertakes  to  rescind  the  contract,  he  must 
rescind  the  whole  of  it,  and  if  he  has  received  any  money,  or 
other  valuable  thinor  under  the  contract,  he  must  return,  or 
offer  to  return  the  same,  so  as  to  place  both  parties  in  the  same 
condition  that  they  were  in  before  the  sale.  Cooley  on  Torts, 
504 ;  2  Hill,  on  Torts,  141 ;  BahcocTc  vs.  Case,  61  Penn.  St, 
427;  Jewett  vs.  Petit,  4  Mich.,  508;  Coghill  vs.  Boring,  15 
Cal.,  213. 

§  27.  What  is  a  Ratification. — The  jury  are  instructed,  tliat 
when  a  party  has  been  induced  to  sell  property  on  credit  by 
fraudulent  means,  he  has  his  election  either  to  aflSrm  the  sale 
or  to  disaflBrm  it  on  the  ground  of  fraud ;  and,  in  such  a  case, 
if  the  seller,  with  a  knowledge  of  all  the  material  facts  affect- 
ing his  interest,  takes  any  steps  to  enforce  the  payment  of  the 
price  agreed  upon,  or  puts  it  out  of  his  power  to  restore  the 
other  party,  as  neai'ly  as  possible,  to  the  same  position  he  was 
in  before  the  sale,  he  will  be  held  to  have  elected  to  afllrm  the 
sale. 

§  28.  Innocent  Purchaser  from  Frandnlent  Vendee. — The  court 
instructs  the  jury,  that  when  a  penson  who  has  purchased  goods 
and  obtained  possession  of  them  by  false  and  fraudulent  rep- 
resentations, sells  them  to  au  innocent  purchaser  for  value 
before  they  are  reclaimed  by  the  vendor,  such  innocent  pur- 
chaser will  acquire  a  valid  title  to  the  goods.  Cochram,  vs. 
Stewart,  21  Minn.,  435 ;  Ohio,  etc,  Rd,  Co.  vs.  Kerr,  49  111., 
458 ;  2  Hill,  on  Torts,  143. 

When  a  party  sells  goods  and  delivers  them  to  the  pur- 
chaser under  circumstances  which  would  authorize  him  to 
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rescind  the  salo  as  against  the  purchaser,  jet,  if  l^efore  the  sale 
is  rescinded  the  purchaser  sell  them  or  pledge  them  as  seen* 
rity  for  an  advance  of  money,  to  an  innocent  party,  without 
notice  of  the  fraud,  such  innocent  party  will  hold  the  goods 
as  against  the  original  owner. 

§  29.  Purchaser  without  Notice,  etc — The  jury  are  further  in- 
structed, that  to  entitle  the  plain  tiff  to  reclaim  the  goods  from  the 
defendant,  the  jury  must  believe,  from  the  evidence,  that  M. 
obtained  the  goods  in  controversy  from  the  plaintiff  by  the 
means  of  false  and  fraudulent  representations,  and  that  the 
defendant,  at  or  before  the  time  he  received  them  from  M., 
had  notice  of  the  manner  in  which  M.  had  obtained  them  from 
the  plaintiff,  or  that  defendant  received  them  from  M.  without 
any  valuable  consideration ;  provided,  the  jury  believe,  from 
the  evidence,  that  M.  purchased  the  goods  from  thQ  plaintiff 
and  afterwards  transferred  them  to  the  defendant 

The  court  instructs  yon,  that  where  personal  property  is 
sold,  and  no  time  of  payment  is  fixed  by  the  contract,  then  the 
law  will  imply  that  payment  was  to  be  made  before  delivery, 
and  before  the  title  would  vest  in  the  purchaser;  but  when  a 
purchaser  acquires  possession  of  property  before  payment,  by 
fraudulent  means,  and  sells  it  to  a  hona  fide  purchaser,  with- 
out notice,  for  a  valuable  consideration,  before  the  first  sale  it 
avoided  or  the  property  reclaimed,  then  the  lona  fide  pur 
chaser  will  hold  the  property  as  against  the  original  owner. 

§  30.  Transferred  in  Payment  of  Debt, — Tliat  where  a  person 
purchases  and  obtains  the  possession  of  goods  by  fraudulent 
representations,  and  then  sells  and  delivers  them  to  his  cred- 
itor, in  payment  of  a  pre-existing  debt,  and  the  creditor  accepts 
them  loiia  fide  and  without  any  notice  of  the  fraud  of  his 
vendor,  such  creditor  is  a  purchaser  for  a  valuable  considera- 
tion, and  in  law  will  bo  protected  as  such  against  any  claim  of 
the  original  owner,  to  the  same  extent  as  if  he  had  paid  a  new 
consideration  for  the  goods,  at  the  time  he  purchased  them. 

Ton  are  further  instructed,  that  if  you  believe,  from  the 
evidence,  tliat  M.  purchased  the  goods  from  the  plaintiff,  on 
credit,  by  means  of  the  alleged  fraud,  and  that  the  defendant, 
in  good  faith,  received  the  goods  from  M.  in  payment  or  part 
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payment  of  a  pre-existing  debt,  then,  to  entitle  the  plaintiff  to 
a  verdict  for  the  goods  as  against  the  defendant,  you  must  fur- 
ther believe,  from  the  evidence,  that  the  defendant,  when  he 
received  the  goods,  had  notice  that  M.  obtained  them  by  means 
of  the  fraud  alleged. 

If  you  believe,  from  the  evidence,  that  the  defendant  bought 
the  goods  in  controversy  from  M.  in  good  faith,  in  payment, 
or  in  part  payment,  of  a  debt  which  M.  owed  defendant,  and 
without  any  knowledge  or  notice  of  the  means  by  which  M. 
obtained  them  from  the  plaintiff,  then,  on  the  question  of  own- 
ership of  the  goods,  you  should  find  for  tlie  defendant,  even 
though  you  should  further  find,  from  the  evidence,  that  M. 
had  obtained  the  goods  from  the  plaintiff  by  means  of  fah  e 
and  fraudulent  representations,  as  alleged.  Butters  vs.  Haugh- 
v)out^  42  III.,  18.  (On  this  poi7it  the  decisions  in  different 
states  are  not  uniform.) 

§  31.  Attaching  op  Execntion  Creditor. — The  court  instructs 
the  jury,  as  a  matter  of  law,  that  where  a  party  sells  goods 
and  delivers  them,  undercirciimstances  which  would  authorize 
him  to  rescind  the  sale  as  against  the  purchaser,  as  explained 
in  these  instructions,  he  will  have  the  same  right,  as  against 
an  attaching  or  execution  creditor  of  the  purchaser.  Schwei- 
zer  vs.  Tracyy  76  111.,  345. 

§  32.  Purchaser  Must  Exercise  Reasonable  Caution. — A  1>ona 
fide  purchaserfrom  the  fraudulent  vendee  of  personal  property, 
before  the  defrauded  vendor  has  avoided  his  contract  of  sale, 
will  get  a  good  title  to  the  property. 

You  are  instructed,  that  the  law  imposes  upon  one  purchas- 
ing personal  property,  that  degree  of  caution  and  diligence  in 
ascertaining  the  title  of  his  vendor,  which  ordinarily  prudent 
business  men  usually  exercise  under  like  circumstances,  and  it 
charges  him  with  constructive  notice  of  such  facts  only,  as  by 
the  exercise  of  such  caution  and  diligence  he  would  probably 
have  discovered.     Cochran  vs.  Stewart^  21  Minn.,  435. 

Tou  are  instructed,  that  every  false  affirmation  does  not 
amount  to  a  fraud.  If,  by  an  ordinary  degree  of  caution,  the 
party  complaining  could  have  ascertained  the  falsity  of  the 
representations  complained  of,  then  such  party  is  not  entitled 
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to  a  verdict;  and  in  this  case,  to  entitle  the  plaintiflE  to  a  ver- 
dict, you  must  believe,  from  the  evidence,  not  only  that  the 
representations  complained  of  were  made,  but  also  that  they 
were  made  under  circumstances  calculated  to  deceive  a  person 
acting  witli  reasonable  and  ordinary  prudence  and  caution; 
and  in  determining  this  question,  the  jury  should  consider  all 
the  circumstances  under  which  the  alleged  representations  ap- 
pear, from  the  evidence,  to  have  been  nmde,  and  whether,  un- 
der the  cii-cumstances,  the  representations  were  such  as  a 
person  of  common  and  ordinary  prudence  would  or  should 
have  relied  upon  or  such  as  would  be  likely  to  mislead  such  a 
person.    Earner  vs,  Morgan^  37  111.,  260. 

§  33.  Only  Boond  to  Exei'dse  Reasonable  Caution. — The  jury 
are  instructed,  that  although  a  party  to  a  contract  is  bound  to 
exercise  reasonable  care  and  caution  to  prevent  bein^  de- 
frauded, still,  if  the  party  with  whom  he  is  dealing  makes  use 
of  such  false  and  fraudulent  statements,  representations  and 
acts,  with  respect  to  a  material  inducement  to  the  contract,  as 
are  calculated  to  mislead  a  person  acting  with  common  pru- 
dence and  reasonable  discretion,  and  such  person  is  thereby 
induced  to  enter  into  a  contract,  or  to  part  with  property  which 
he  would  not  otherwise  have  done,  then  the  party  making  use 
of  such  false  and  fraudulent  statements,  representations  or 
acts,  cannot  be  heard  to  say  that  the  person  so  deceived  and 
misled  did  not  make  such  inquiries  as  might  have  resulted  in 
a  discovery  of  the  falsity  of  the  representations. 
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Sbo.    1.  How  created. 

2.  Presumption  from  laying:  out  and  working  highway. 

8.  Evidence  of  highway,  how  proved. 

4.  Condemnation,  how  proved — Actual  location  must  prevaiL 

5.  Monuments  control  courses  and  distances. 

6.  Prima  facte  evidence  of  location. 

7.  What  is  meant  by  dedication. 

8.  Dedication,  what  constitutes. 

9.  Dedication  must  be  made  by  the  owner. 

10.  No  particular  ceremony  required. 

11.  No  specific  time  required. 

12.  Dedication  must  be  accepted. 

13.  Owner  must  intend  to  dedicate. 

14.  Dedication  binding  on  the  owner  and  all  claiming  under  him. 

15.  Dedication  by  sale  of  lots  bounded  on  streets. 

16.  Prescription — Twenty  years'  user. 

17.  Prescription — Travel  must  be  confined  to  a  particular  route. 

§  1.  How  Created. — The  court  instructs  the  jury,  that  a  pub- 
lic highway  may  bo  acquired  by  condemnation  under  the  stat- 
ute by  grant  froqi  the  owner — ^and  after  (twenty)  years'  use  by 
the  public,  a  grant  will  be  presumed — and  by  dedication  to  and 
acceptance  of  the  highway  by  the  public;  the  acceptance  of 
the  highway  may  be  inferred  from  travel  by  tlie  public,  or 
from  repairs  made  thereon  by  the  proper  public  authorities. 
Washburn  on  Easements,  125;  Grubs  vs.  NichoUy  86  111.,  96. 

You  are  instructed,  that  the  plaintiff  is  at  liberty  to  rely 
upon  establishing  the  existence  of  the  road  by  proving  either 
a  condemnation  under  the  statute,  {twenty)  years'  continuous 
adverse  use  by  the  public,  or  dedication  by  the  owner.  And 
if  you  believe,  from  the  evidence,  that  the  plaintiff  has  proved 
the  establishment  of  the  road  in  controversy  by  either  one  of 
these  three  methods,  as  explained  in  these  instructions,  that  is 
sufficient  upon  the  question  of  the  existence  of  the  road. 
Su7nmer8  vs.  The  State^  61  Ind.,  201. 
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§  2.  Presmnption  ft'om  Laying  Oat  and  Working  Highway.^— 
If  the  jury  believe,  from  the  evidence,  that  a  public  road  was 
laid  ont  over  the  place  in  question;  tliat  it  was  used  and 
traveled  by  the  public,  and  that  it  was  recognized  and  kept  in 
repair  as  snch  by  the  public  authorities  for  a  period  of  (J^f^e) 
years,  or  more,  before  the  commencement  of  tliis  suit,  then 
these  facts  furnish  a  presumption,  liable  to  be  rebutted  by 
proof,  that  such  road  is  a  public  highway.  DcmieU  vs.  The 
People,  21  III,  439, 

§  3.  Existence  of  Highway,  How  Proved. — The  jury  are 
further  instructed,  that  the  plaintiff  is  not  bound  to  rely  on 
the  record  of  the  condemnation  proceeding  alone  to  establish 
the  existence  of  the  road  in  question;  it  is  sufficient  if  the 
jury  believe,  from  the  evidence,  and  under  the  instruction  of 
the  court,  that  there  was  at  the  time  in  question  a  legal 
highway,  as  explained  in  these  instructions,  at  the  point  in 
question. 

A  public  highway  may  exist,  one  part  by  condemnation 
under  the  statute,  another  by  prescription,  which  means 
(twenty)  ye2it%\  or  more,  continuous,  adverse  use,  and  still 
another  part  of  the  road  may  exist  by  dedication. 

§  4.  Condemnation,  How  Proved — Actnal  Location  Most  Prevail. 

— Tlie  jury  are  instructed,  that  the  plat  and  survey  of  a  road 
made  by  the  direction  of  the  commissioners  of  highways  is 
prima  facie  evidence  of  the  location  of  the  road,  but  it  is 
not  conclusive.  If  the  jury  believe,  from  the  evidence,  that 
the  commissioners  eventually  staked,  laid  out  and  opened  tiio 
road  different  from  the  plat  and  survey,  then  the  actual  loca- 
tion must  be  proved. 

§  6.  Monuments  Control  Courses  and  Distances. — The  jury 
are  instructed,  that  the  rule  of  law  is,  if  there  is  any  discrei> 
ancy  between  the  courses  and  distances,  as  given  in  the  order 
of  the  commissioners,  and  the  monuments  mentioned  in  the 
survey  of  the  road,  or  actually  placed  on  the  ground,  then  the 
monuments  must  prevail,  Da/niels  vs.  The  People^  21  111., 
439. 

The  monuments  and  lines  actually  run  by  the  surveyor  in 
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Burveying  the  road,  and  the  staking  and  laying  out  the  road 
on  the  ground,  must  always  prevail  in  determining  the  location 
of  a  road.  The  notes  of  survey,  and  the  plat  returned  by  the 
surveyor  are  but  matters  of  description,  which  serve  to  assist 
in  determining  the  place  where  the  road  is  laid,  but  they  are 
not  conclusive. 

The  actual  surveying,  staking,  laying  out  and  viewing  the 
line  of  the  road  upon  the  ground  where  it  is  laid  constitutes 
the  location  of  the  road;  provided  the  road  is  actually  opened 
on  that  line. 

If  you  believe,  from  the  evidence,  that  the  surveyor  actually 
surveyed,  laid  out  and  located  the  road  on  the  ground,  on  what 
is  known  as  the  {north)  line,  under  the  direction  of  the  high- 
way commissioners,  then  that  would  be  the  true  line,  although 
the  survey  and  plat  called  for  a  diflferent  line.  Hiner  vs.  The 
FeopU,  34  111.,  297. 

§  6.  Prima  Facie  Evidence  of  Location. — The  court  instructs 
the  jury,  that  the  petition,  report  of  the  commissioners,  the 
survey  and  plat  of  the  surveyor  in  locating  the  road,  at  the 
time  the  road  is  alleged  'to  have  been  laid  out,  are  required, 
by  law,  to  be  filed  in  the  office  of  the  town  clerk,  and  when 
they  are  so  filed  they  become  a  part  of  the  public  records  for 
the  use  of  the  public.  And  {tlie  copies  of)  all  such  papers  as 
have  been  used  in  evidence  in  this  case  are  priina  fctoie  evi- 
dence of  the  facts  stated  in  them  respectively.  Hiner  vs.  The 
People,  34  111.,  297. 

§  7.  What  is  Meant  by  Dedication. — By  dedication  is  meant 
a  giving  and  granting  of  a  right;  and  before  the  jury  can  find 
that  there  is  a  valid  road  by  dedication,  at  the  point  in  con- 
troversy, they  must  believe,  from  the  evidence,  that  the  owner 
of  the  land  intended  to  give,  and  did  give,  to  the  public  a  right 
of  way  over  the  land,  and  that  the  public  accepted  the  gift. 
Angell  on  Highways,  §  132. 

§  8.  Dedication — What  Constitntes. — The  jury  are  instructed, 
that  to  constitute  a  dedication  of  land  for  a  highway,  as  regards 
the  general  public,  the  owner  of  the  fee  must  give  the  right 
of  way  to  the  public,  and  it  must  bo  accepted  and  appropri- 
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ated  t()  tliat  use  by  travel,  or  a  recognition  of  it  as  a  public 
highway  by  repairs,  or  otherwise,  by  the  proper  public  author- 
ities. To  show  a  dedication,  the  acts  of  both  the  donor  and 
the  public  authorities,  in  these  respects,  must  concur.  Stat6 
vs.  Tucker^  36  la.,  485;  Fish  vs.  The  Town  of  Havana^  88 
111.,  208;  Tupjper  vs.  Hudson,  46  Wis.,  646. 

§  9.  Dedication  Mnst  be  Made  by  the  Owner. — TIio  jury  are  in- 
structed, that  a  primary  condition  of  every  valid  dedication  of 
land  to  public  use  is  that  it  should  be  made  by  the  owner  of 
the  fee.  No  one  but  the  owner  in  foe  can  dedicate  land  to 
public  use.  Baugan  vs.  Mann^  59  111.,  492j  Porter  vs.  Stoiie 
51  la.,  373. 

§  10.  No  Particular  Ceremony  Required. — That  no  particular 
form  or  ceremony  is  necessary  in  the  dedication  of  land  for  a 
public  highway;  all  that  is  required  is  that  the  owner  shall,  in 
some  manner,  manifest  an  intention  to  dedicate  it,  and  that  the 
public  shall  accept  the  dedication.  Morgan  vs.  Railroad  Go,, 
96  U.  S.,  716;  Skrainka  vs.  Allen,  2  Mo.  App.,  387. 

§  11.  No  Specific  Time  Required. — Tlie  jury  are  instructed, 
that  no  specific  length  of  possession  by  the  public  is  necessary 
to  constitute  a  dedication  of  ground  as  a  sti-ect  or  highway. 
It  is  only  necessary  that  the  owner  should  manifest  an  inten- 
sion to  dedicate  it  for  that  purp«)8e  either  by  writing,  by  dec- 
larations or  by  acts,  and  that  the  public  should  accept  the 
dedication  as  made.  City  Chicago  vs.  Wright,  69  111.,  318; 
Geixileman  vs.  Soule^  32  111.,  271. 

To  effect  a  dedication  there  must  be  an  intention  so  to  do, 
and  such  intention  may  be  manifested  by  acts  and  accompany- 
ing declarations.  No  particular  time  is  necessary  to  consti- 
tute a  dedication;  it  may  take  place  immediately,  if  the  owner 
of  the  property  intends  it  shall  do  so,  and  the  public  accepts  it 
liees  vs.  City  Chicago,  38  HI.,  322. 

§  12.  Dedication  Must  be  Accepted. — The  jury  are  instructed, 
that  a  dedication  of  land  to  public  use  may  be  made  by  verbal 
declarations,  if  accompanied  by  such  acts  as  are  necessary  for 
that  purpose;  but  to  make  a  valid  dedication  to  the  public,  an 
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intention  to  appropriate  the  right  to  the  general  nse  of  the 
public  must  exist;  and  in  order  to  establish  a  dedication  of 
land  to  the  public  for  a  street  or  highway,  there  must  not 
only  be  an  act  of  dedication  of  the  land  by  the  owner  for  that 
purpose,  but  there  must  be  some  proof  of  its  accej)tance  as 
such  by  the  public,  acting  through  the  proper  aijithorities. 
Kennedy  vs.  LeVariy  23  Minn.,  513;  III.  Ins,  Go.  vs.  Little- 
field,  67  111.,  368 ;  Manmr  vs.  Ilaughey^  60  Ind.,  364;  Field 
vs.  Village^  €tc.<t  32  Mich.,  279. 

§  13.  Owner  Must  Intend  to  Dedicate. — The  jury  are  instructed, 
that  there  can  be  no  valid  dedication  of  land  to  public  use 
without  an  intention,  on  the  part  of  the  owner,  to  so  dedicate; 
and  although  the  jury  may  believe,  from  the  evidence,  that 
the  land  at  the  point  in  question  had  been  used  by  the  public 
as  a  highway  with  the  knowledge  and  consent  of  the  owner, 

for years  before,  etc.,  still,  this  alone  is  not  sufficient  to 

establish  the  existence  of  a  highway  by  dedication;  it  must 
further  appear,  from  a  preponderance  of  the  evidence,  that 
the  plaintiff  intended  to  dedicate  it  to  the  use  of  the  public  as 
a  highway.  Ilenderson  vs.  Alloway^  3  Tenn.  Ch.,  6S8;  Man- 
8ur  vs.  State^  60  Ind.,  357. 

Although  it  is  necessary,  in  order  to  show  a  dedication  of 
land  to  public  use,  that  the  owner  intended  thus  it  dedicate  it, 
still,  this  intention  may  be  manifested  by  acts  or  words,  or 
partly  by  both,  and  if  the  jury,  after  considering  all  the  evi- 
dence in  the  case,  believe  therefrom,  that  before,  etc.,  that  the 
plaintiff  intended  to,  and  did  dedicate  the  land  in  question  to 
public  use,  and  with  that  intention,  gave  the  public  the  right 
to  travel  thereon  and  to  use  the  same  as  a  highway,  and  that 
the  public  accepted  the  gift  by  using  and  working  the  road, 
then  this  is  evidence  from  which  the  jury  may  infer  that  there 
was  a  dedication  as  claimed.  White  vs.  Smithy  37  Mich.,  291; 
Kennedy  vs.  Le  Van,  23  Minn.,  613. 

§  14.  Dedication  Binding  on  the  Owner,  and  all  Claiming  under 
Him. — The  jury  are  instructed,  as  a  matter  of  law,  that  a  valid 
dedication,  when  once  made  and  accepted,  is  binding  not  only 
on  the  person  making  it.  but  also  upon  all  persons  claiming 
under  him  by  deed  or  otherwise.  £ees  vs.  City  of  Chicago^ 
38  111.,  322. 
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If  the  jury  believe,  from  the  evidence,  that  A,  B.,  while  he 
was  the  owner  of  the  land  at  the  point  in  question,  dedicated 
it  to  public  n8e  as  a  highway,  as  explained  in  these  instruc- 
tions, and  that  tlie  public  accepted  the  dedication,  then  the 
portion  so  dedicated  should  be  deemed  to  be  a  public  high- 
way. Town  of  Havana  vs.  Bigga^  58  111.,  483;  BartUtt  vs. 
Bangor^  67  Me.,  460;  Summers  vs.  Staie^  51  Ind.,  201.  * 

%  15.  Dedication  by  Sale  of  Lots  Bounded  on  Streeta — That 
when  the  owner  of  land,  within  or  near  a  city  or  village,  lays 
it  off  into  lots,  blocks  and  streets,  and  makes  a  plat  of  the  same, 
marking  thereon  the  streets  and  lots,  and  then  sells  one  or 
more  of  the  lots,  by  reference  to  the  plan  or  plat,  he  thereby 
annexes  to  each  lot  sold  a  right  of  way  in  the  street,  which 
neither  he  nor  his  successors  in  the  title  can  interrupt  or  take 
away.  Bartlett  vs.  Bangor^  67  Me.,  460;  Fuller  et  aL  vs. 
Beardj  32  la.,  346;    Waugh  vs.  Leech,  28  111.,  488. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  if  the 
owner  of  a  piece  of  land  lays  it  out  into  lots  and  blocks,  with 
streets  and  alleys,  and  tlien  sells  off  a  lot,  boundin<2:  the  lot  by 
one  of  the  designated  streets,  then  the  purchaser  of  the  lot 
will  acquire  a  right  to  have  the  street  remain  open  for  street 
purposes,  whether  it  is  so  mentioned  in  the  deed  or  not,  or 
whether  the  street  be  accepted  by  the  public  authorities  or 
not  Clark  vs.  iLUzabeih,  40  N.  J.  L.,  172;  Denon  vs.  Clem- 
ents, 3  Col.,  472;  Dewitt  vs.  Itluxca^  15  Hor.  (N.  T.),  568; 
Eastland  vs.  Fogo,  58  Wis.,  274, 

§  16.  Prescription — (Twenty)  Years'  User. — If  the  jury  be- 
lieve, from  the  evidence,  that  a  public  road  has  been  used  by 
the  public  over  the  place  in  question,  for  [twenty)  years  or 
more,  without  interruption,  and  that  the  owners  of  the  land 
have  acquiesced  therein  during  all  that  time,  then  the  law 
presumes  a  grant  or  a  dedication  of  the  ground  upon  which 
the  road  runs,  to  the  use  of  the  public,  for  a  common  highway. 
State  vs.  Oreen,  41  la.,  693. 

The  court  instructs  you,  that  a  peaceable,  continuous  and 
uninterrupted  use  of  a  piece  of  ground,  as  a  highway,  by  the 
public  for  {twenty)  years,  or  more,  creates  what  is  called  a  pre- 
scriptive right  to  use  the  road  as  such;  and  this  right  con- 
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tiniies  till  it  is  clearly  and  unmistakably  abandoned  by  the 
public.  A  partial  or  transient  non-user  of  a  road,  by  reason  of 
the  travel  being  diverted  to  other  roads,  is  not  sufficient  to 
establish  an  abandonment  of  such  road.  Town  of  Lewistown 
vs.  Proctovj  27  111.,  414;  Dexter  vs.  Tree^  6  N.  E.  Eep.,  506. 

§  17,  Prescription — ^Travel  Must  be  Confined  to  a  Particular 
Route. — The  jury  are  instructed,  that  the  public  cannot  acquire 
a  right  by  prescription;  that  is,  by  a  user  for  {twenty)  years, 
to  travel  over  a  tract  of  land  generally.  Tlie  travel  and  the 
right  of  way  must  be  confined  to  a  specific  line  or  way,  that 
could  proj)erly  be  called  a  road.  That  travel  may  slightly 
deviate  from  the  thread  of  a  road  to  avoid  an  obsti'uction,  and 
still  not  change  the  road  itself.  KeUey  vs.  Furman^  36  la., 
614;  Dams  vs.  Clinton  City  Co^mcil^  10  N.  W.  Eep.,  768. 

You  are  further  instructed,  that  if  various  and  distinct  lines 
of  travel  have  been  used  at  different  times  across  a  piece  of 
land,  the  time  during  which  the  different  lines  have  been  used 
cannot  be  so  computed  as  to  make  up  the  requisite  {twenty) 
years  to  establish  a  prescriptive  right  of  way  to  any  single  line 
of  road.     Gentleman  vs.  Soule^  32  111.,  271. 

If  you  believe,  from  the  evidence,  that  the  public  acquiesced 
in  the  placing  of  the  obstruction  complained  of  in  the  road  in 
question,  by  the  defendant,  and  that  the  public  accepted  the 
road  spoken  of  by  the  witnesses  as  ("  the  north  road^-)  in  lieu 
of  the  road  in  question,  and  used  the  said  substituted  road  for 
a  period  of  {five)  yesLTs  before  the  commencement  of  this  suit, 
then  the  public  have  waived  their  right  in  the  defendant's 
land  at  the  point  of  the  obstruction,  and  the  plaintiff  is  not 
entitled  to  recover  in  this  suit     Grube  vs.  NicholSy  86  111.,  92. 
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Sec.    1.  Duty  of  court  to  interpret  policy — Suit  to  be  brought  within 
twelve  mon'hs. 

2.  Non-payment  of  premium. 

8.  Estopped  by  uniform  course  of  business. 

4.  Application  is  made  a  warranty. 
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8.  Other  insurance  known  to  the  defendant. 

9.  Representations  as  to  incendiarism. 

10.  Warranty  as  to  title. 

11.  Non-compliance  with  conditions. 

12.  Furnishing  proofs  of  loss. 

13.  Waiving  proofs  of  los«. 

14.  Condition  to  render  account  of  loss  forthwith. 

15.  When  agent  cannot  waive  proofs  of  loss. 

16.  Premises  becoming  unoccupied. 

17.  Premises  temporarily  vacant. 

18.  False  swearing  in  proofs  of  loss. 

§  1.  Duty  of  the  Court  to  Interpret  the  Policy — Sait  to  be  Brought 
within  Twelve  Months. — The  jury  are  instructed  tliat  it  is  the 
duty  of  the  court  to  interpret  and  give  the  meaning  of  the  con- 
tract or  poh'cy  offered  in  evidence  in  this  case,  and  the  conrt 
instructs  the  jury  that  by  the  terms  of  the  policy,  the  plaintiff 
cannot  sustain  this  suit,  unless  it  was  commenced  within  twelve 
months  after  the  loss,  if  any  occurred,  or  unless  the  defendant 
has  waived  that  provision  of  the  policy,  and  if  the  jury  believe, 
from  the  evidence,  that  the  loss  in  question  occurred  on,  etc., 
then  the  jury  should  find  the  issues  for  the  defendant,  unless 
the  jury  further  believe,  from  the  evidence,  that  the  defendant 
had,  in  some  manner,  waived  the  necessity  of  commencing  suit 
within  twelve  montlis  after  the  loss,  as  explained  in  these 
instructions  on  that  point.  Eiddlesbarger  vs.  Ilartford  Ins- 
Go.y  7  Wall.,  886;  Portage  Co.  Mutual  Ins,  Co.  vs.  West,  6 
Ohio  St.,  699;  Keim  vs.  Home  Mutual  Ins.  Co.y  42  Mo.,  38; 
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Peoria  Maynne  F.  Ins,    Co,  vs.  Whitehill^  25  III,  466;  M^- 
chants  Mutual  Ins,  Co.  vs.  La  Croix^  35  Tex.,  249. 

§  2.  Non-Payment  of  Preminm. — If  the  Jury  believe,  from 
the  evidence,  that  the  premium  mentioned  in  the  policy  had 
not  been  p^iid  at  the  time  of  the  lire,  then,  under  the  plead- 
ings in  this  case,  to  warrant  a  finding  for  the  plaintiff,  the 
jury  must  believe  from  the  evidence  that  such  payment  was 
either  waived  by  the  defendant  or  that  the  defendant  agreed 
with  the  plaintiff  to  wait  for  such  payment  until  some  definite 
period  of  time  subsequent  to  the  happening  of  the  loss — and, 
in  arriving  at  a  conclusion  upon  these  questions,  the  jury  have 
a  right  to  consider  the  conduct  of  the  parties  in  reference 
thereto,  so  far  as  it  appears  in  evidence,  together  with  all  the 
other  evidence  in  the  case.  Soutliern  Life  Ins,  C),  vs.  BooTcer^ 
9  Heisk.,  606;  Mich,  Mutual  L,  Ins,  Co,  vs.  Powers^  42  Mich., 
19;  Beadle  vs.  Chenango  County  Mutual  Ins.  Co.^  3  Hill, 
161;  Ayre  vs.  New  England  Mutual  L  Ins.  Co,^  109  Mass., 
430;   Howard  vs.  Continental  Ins,  Co.j  48  Cal.,  229. 

The  poh'cy  of  insurance  in  this  case  contains  a  condition 
that  the  company  should  not  be  liable  for  any  loss  occurring 
when  the  premium  note  is  wholly  or  in  part  past  due  and  un- 
paid; and  if  you  believe,  from  the  evidence,  that  when  the 
loss  occurred,  there  was  any  portion  of  the  premium  note  due 
and  unpaid,  then  the  defendant  is  not  liable  for  such  loss,  un- 
less you  further  believe,  from  the  evidence,  that  the  defend- 
ant had  in  some  manner  waived  or  excused  the  prompt 
payment  of  such  premium  note,  as  explained  in  these  instruc- 
tions. Garlick  vs.  Miss.  Yalley  Ins.  Co.^  44  la.,  553;  Shor 
key  vs.  Raxokeye  Ins,  Co.^  44  la.,  540;  Wheeler  vs.  Conn. 
Mutual  Life^  16  Hun,  317;  Patch  vs.  Phoinix  Mutual  Ins, 
Co.j  44  Vt.,  481;  Sullivan  vs.  Cotton  States  L,  Ins,  Co.y  43 
Ga.,  423. 

You  are  instructed,  that  although  you  may  believe,  from 
the  evidence,  that  the  witness  A.  B.  agreed  with  the  plaintiff 
to  extend  the  time  of  payment  of  the  premium  mentioned  in 
the  policy,  until,  etc.,  still,  in  order  to  make  such  agreement 
binding  upon  defendant,  you  must  further  believe,  from  the 
evidence,  that  such  an  agreement  was  ratified  by  the  insurance 
company,  or  that  the  said  A,  B.  was  either  authorized  by  the 
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company  to  make  the  contract  or  that  the  defendant  had 
knowingly  permitted  him  to  act  in  such  a  way  as  to  justify 
the  plalutiff  in  reasonably  believing  that  he  had  such  author- 

§  3.  Estopped  by  Uniform  Conrse  of  Business. — The  court 
instructs  you,  as  a  matter  of  law,  that  a  local  agent  of  an  in- 
surance company  may  be  authorized  by  the  coui*se  of  business 
to  waive  the  conditions  and  stipulations  in  the  policy,  and  the 
company  may  be  bound  thereby,  notwithstanding  the  policy 
says  that  he  may  not  do  so;  and  if  the  jury  believe,  from 
the  evidence,  that  for  a  number  of  years  it  had  been  the  uni- 
form practice  of  the  defendant  to  give  notice  of  the  time 
when  the  premium  would  fall  due,  and  to  collect  the  same 
through  a  local  agent  residing  in  the  neighborhood,  then  good 
faith  required  that  this  mode  of  collection  should  not  be  dis- 
continued and  payment  required  at  the  home  oflSce,  under 
penalty  of  a  forfeiture,  without  notice  to  the  plaintiff.  Union 
Cent  Life  Ins,  Co.  vs.  Poiker^  33  Ohio  St,  459;  Mound  City 
Ins.  Co.  vs.  Twining^  19  Kans.,  349;  Ga.  Ins.  Co.  vs.  Kinner^ 
28  Gratt,  88;  McCmw  vs.  Old  If.  St.  Ins.  Co.,  78  X.  0.,  149. 

§  4.  Application  is  Made  a  Warranty. — By  the  terms  of  the 
policy  introduced  in  evidence,  the  written  application  is  made 
a  part  of  the  contract  of  insurance;  the  effect  of  this  clause  is  to 
make  the  application  part  of  the  policy  as  effectually  as  if  it 
was  embodied  in  the  policy  itself. 

One  of  the  conditions  in  the  policy  is  that  any  false  repre- 
sentation made  by  the  assured,  of  the  condition  of  the  prop- 
erty, or  of  its  occui:ancy,  or  of  any  fact  material  to  the  risk, 
will  avoid  the  policy;  and  so  the  court  instructs  you,  as  a  mat- 
ter of  law,  that  any  matter  material  to  the  risk,  if  contained 
in  the  application,  and  if  it  was  untrue,  in  fact,  will  avoid  the 
policy,  whether  it  was  made  intentionally  or  not  (unless  you 
find,  from  the  evidence,  that  the  company  is  estopped  by  the 
conduct  of  its  agent  from  setting  up  such  matters  in  defense 
as  explained  in  these  instructions).  Jennings  vs.  Chenango 
County  Mat.  Ins.  Co.^  2  Denio,  75. 

§  5.     Warranty  as  to  Amount  of  Incumbrance. — The  jury  are 
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instructed,  that  amonp;  tlie  questions  in  the  applications  of 
insurance,  which  the  insured  is  required  to  answer,  was  this: 
Is  the  property  incumbered,  if  so,  to  what  amount?  To  which 
the  plain tiflE  answered:  Yes,  mortgaged,  $1,000.  Now,  the 
court  instructs  the  jury,  as  a  matter  of  law,  that  the  amount 
of  incumbrance  on  the  property  insured  at  that  time  was 
material  to  the  risk,  and  if  you  believe,  from  the  evidence, 
that  the  property  was  then  incumbered  to  the  amount  of, 
etc.,  then  this  would  be  such  a  false  representation  as  would 
avoid  the  policy,  and  in  such  case  it  would  make  no  difference 
whether  the  untrue  answer  was  made  by  accident,  rai-take  or 
design.  Unless  the  jury  further  believe,  from  the  evidence, 
that  (here  set  out  the  matter  claimed  as  an  estoppel).  Byera 
vs.  Ins.  Co.,  35  Ohio,  St.,  GOB. 

You  are  instructed  that  by  the  terms  of  the  policy  intro- 
duced in  evidence,  the  insured  warrants  the  truth  of  all  the 
material  statements  contained  in  his  application  for  insurance, 
and  among  the  matters  so  warranted  by  the  plaintiff  is  the 
statement  that  the  incumbrances  on  the  property  insured  only 
amounted  at  that  time  to  the  sum  of  ($1,000).  This  was  a 
representation  of  a  then  existing  fact  respecting  the  property 
insured,  which  was  material  to  the  risk,  and  if  it  was  not  sub- 
stantially true,  this  would  render  the  policy  void.  If,  there- 
fore, you  believe  from  the  evidence,  that  at  the  time  of  the 
making  of  the  said  application  there  was  other  incumbrance 
on  said  premises  over  and  above  the  said  ($1,000)  to  the 
amount  of,  etc.,  and  that  this  was  not  called  to  the  attention  of 
the  agent  who  took  the  application  and  that  he  had  no  notice 
or  knowledge  of  such  other  incumbrance,  this  would  render 
the  policy  void,  and  the  plaintiff  cann  ;t  recover  in  this  suit. 
Schumitsch  vs.  Am.  his.  Co.^  48  Wis.,  26;  Ryan  vs.  Spring- 
field Ins.  Co.,  46  Wis.,  671. 

Although  you  may  find,  from  the  evidence,  that  there  was 
other  incumbrance  on  the  property  over  and  above  the  ($1,000) 
mentioned  in  the  application  for  insurance,  still,  if  you  further 
believe,  from  the  evidence,  that  all  the  facts  and  circumstances 
connected  with  such  other  incumbrance  were  called  to  the 
attention  of  the  agent  who  took  said  application,  and  that  he 
advised  the  plaintiff  that,  in  view  of  such  circumstances,  it 
would  be  unnecessary  to  mention  such  other  incumbrance, 
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and  that  it  was  in  consequence  of  such  advice  that  such  adlition 
and  incumbrance  was  omitted  in  the  application,  then  the  de- 
fendant is  estopped  from  urging  such  omission  as  a  defense  to 
this  action,  and  as  to  that  question,  you  should  find  in  favor 
of  the  plaintiff.  liockford  las.  Co,  vs.  Nehon^  75  111.,  548; 
Harriman  vs.  Queen?8  Ins,  Co.,  49  Wis.,  71. 

§  6.  Frand — Knowledge  of  Agent  Knowledge  of  the  Company. — 
If  the  jury  believe,  from  the  evidence,  that  the  application  for 
insurance  was  filled  out  or  drawn  up  by  the  agent  of  the  defend- 
ant and  that  the  insured  honestly,  frankly  and  fully  disclosed 
to  such  agent  the  real  facts  in  regard  to.  etc.,  and  that  the  in- 
sured was  induced  to  take  out  the  policy  and  pay  the  pre- 
mium by  the  assurances  of  such  agent  that  the  form  in  which 
the  facts  in  regard  to,  etc.,  were  stated  in  the  application  was 
the  coiTect  one,  then  the  defendant  is  estopped  from  claiming 
any  advantage  fr  'Ui  any  misstatement  in  the  said  application 
in  regard  to,  etc.,  if  the  same  has  been  proved.  Lasher  vs. 
]Sr,  W.  JSfational  Ins,  Co,,  55  How.  (N.  Y.),  Pr.  318;  Man^ 
hattan  F,  Ins.  Co,  vs.  Weill,  28  G/att,  389;  McCall  vs. 
Phodnix,  etc,,  9  W.  Va.,  237;  Home  Ins.  Co,  vs.  Lewis;  48 
Tex.,  622. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  included 
in  the  policy  goods  not  belunging  to  him  with  intent  to  de- 
fraud the  insurance  company  and  purposely  concealed  who  was 
the  ti'ue  owner,  or  represented  them  to  be  his  property,  with 
intent  to  cheat  and  defraud  the  company,  then  this  would 
render  the  policy  void. 

But  if  you  believe,  from  the  evidence,  that  at  the  time  the 
application  for  insurance  was  made  he  stated  to  the  agent  who 
took  the  application  that  these  goods  were  in  his  possession 
but  that  he  was  not  the  owner  of  them,  and  that  the  agent 
then  informed  him  that  he  could  include  them  in  the  insur- 
ance as  his  goods  and  that  the  plaintiff  acted  on  this  infor- 
mation and  relied  on  this  advice,  then  the  plaintiff  cannot  be 
said  to  have  intended  to  defraud  the  company. 

If  you  believe,   from  the  evidence,  that  at   the   time  the 

application  was  made  the   plaintiff  could  not  readily  write  or 

read   writing  and  that  the   blanks   in   the   printed  forms  of 

application  were  filled  up  by  one  A.  B.  and   that  he  was  then 
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acting  as  the  agent  of  the  insurance  company,  and  further  that 
there  were  false  answers  and  statements  therein,  still  if  you 
further  believe  from  the  evidence  that  such  false  answers  and 
statements  were  occasioned  by  the  carelessness,  mistake  or 
inadvertence  of  such  a^ent,  then  the  plaintifiE  would  not  be 
bound  by  such  false  statements — although  the  policy  contains 
a  clause  that  the  person  who  procures  the  insurance  should  be 
deemed  to  be  the  agent  of  the  assured,  etc.  Sjprague  vs. 
Holland  Purchase  Ins.  Co.y  69  K  T.,  128. 

§  7.  Condition  as  to  Other  Insurance. — That  among  the  con- 
ditions in  the  policy  sued  on,  is  one  which  provides:  that  if 
the  assured  should  thereafter  procure  any  other  insurance,  etc.; 
and  the  court  instructs  you,  that  if  you  find,  from  the  evidence 
that  the  plaintiff,  after  receiving  the  policy  from  the  defend- 
ant company,  and  before  the  loss  in  question  occurred,  obtained 
other  insurance  upon  the  property,  which  had  not  expired  at 
the  time  of  the  fire,  and  that  no  notice  thereof  was  given  to  tho 
defendant,  its  agents  or  officers,  before  the  fire,  or  to  which  the 
company  or  its  agents  did  not  consent,  then  this  would  render 
the  plaintiff's  policy  void,  and  he  cannot  recover  in  this  su  t. 
Am.  Ins.  Co.  vs.  Gallatiuy  48  Wis.,  36;  Mellen  vs.  Hamilton 
Fire  Ins.  Co.^  17  N.  T.,  609;  Burt  vs.  People's  Mutual  F.  Ins. 
Co.,  2  Gray,  397;  ShurtliffyB.  Phmivn  Ins.  Co.,  57  Me.,  137; 
New  York  Cent.  Ins.  Co.  vs.  Watson,  23  Mich.,  486;  LocJcey 
vs.  Georgia  Home  Ins.  Co.,  42  Qa.,  456;  Jewett  vs.  Horns  Ins. 
Co.,  29  la.,  562. 

Although  you  may  believe,  from  the  evidence,  that  after 
receiving  the  policy  from  defendant  the  plaintiff  did  procure 
other  insurance  on  the  property  in  question  (without  having 
the  consent  of  the  secretary  written  on  the  policy),  still,  if  you 
further  believe,  from  the  evidence,  under  the  instructions  of 
the  court,  that  A.  B.  was  at  the  time  the  general  local  agent  at 
S.,  and  had  authority  to  receive  and  take  applications  for  in- 
surance by  defendants,  and  to  make  contracts  for  the  company 
in  relation  thereto — and  further,  that  while  the  said  A.  B.  was 
so  acting  as  agent,  the  plaintiff  notified  him  of  his  intention  to 
take  such  additional  insurance,  and  afterwards  told  him  he  had 
done  so,  and  that  neither  the  said  agent,  nor  any  one  else  on 
behalf  of  defendant,  notified  the  plaintiff  that  such  additional 
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insurance,  without  being  indorsed  on  the  policy  (or  consented 
to  in  writing  by  the  secretary),  would  render  or  had  rendered 
the  policy  void,  then  the  defendant  must  be  deemed  to  have 
waived  the  condition  in  the  policy  regarding  such  additional 
insurance,  and  the  plaintiffs  right  of  recovery  will  not  be 
affected  thereby.  Am.  Ins.  Co.  vs.  Gallatin^  48  Wis.,  36; 
Geib  vs.  International  Ins,  Co,^  1  Dill.  Cir.  Ct,  443;  Goodall 
vs.  New  England  Mutual  F.  Ins.  Co,^  25  N.  H.,  109;  Ins.  Co. 
of  JV.  Am.  vs.  McDowell^  50  111.,  120;  Schejick  vs.  Mercer 
County  Mutual  Ins.  Co.,  24  N.  J.,  447;  Hay  ward  yb.  N.  Ins. 
Co.^  52  Mo.,  181.  Contra:  Worcester  Bank  vs.  Hartford  F. 
Ins.  Co.,  11  Cnsh.,  265. 

If  you  believe,  from  the  evidence,  that  A.  B.  was  the  agent 
of  the  defendant  at  S.  for  taking  applications  for  insurance, 
and  for  delivering  policies  for  the  defendant  company,  and 
that  he  was  notified  by  the  plaintiff  of  the  additional  insurance 
placed  on  plaintiff's  projjerty  and  that  he  did  not  object  to  the 
same  or  suggest  any  breach  of  the  condition  of  the  original 
policy  in  consequence  thereof,  then  the  defendant  is  estopped 
from  now  setting  up  such  additional  insurance  in  avoidance  of 
its  policy. 

Although  you  may  believe,  from  the  evidence,  that  the 
plaintiff,  after  receiving  the  policy  from  the  defendant,  and 
before  the  loss  in  question,  did  obtain  other  insurance  upon  the 
property  to  which  the  company  did  not  consent  and  of  w^liich 
they  had  no  notice  until  after  the  fire,  still,  if  you  further  be- 
lieve, from  the  evidence,  that  the  adjusting  agent  of  the  com- 
pany, with  full  knowledge  of  all  the  facts  relating  to  such 
additional  insurance,  told  the  plaintiff  to  go  on  and  make  up 
his  proofs  of  loss  without  giving  the  plaintiff  to  understand 
that  the  company  would  rely  upon  a  forfeiture  by  reason  of 
the  additional  insurance,  and  that  the  plaintiff  did  thereupon 
go  to  the  expense  and  trouble  of  making  up  snch  proofs  of 
loss  and  forwarding  them  to  the  company,  this  would  amount 
to  a  waiver  of  such  forfeiture,  and  the  company  now  cannot 
claim  the  forfeiture  for  the  purpose  of  avoiding  its  liability  on 
its  policy.     Penn  Ins.  Co,  vs.  Kittle^  39  Mich.,  51. 

You  are  insti*ucted  that  if  you  believe,  from  the  evidence, 
that  at  the  time  of  the  making  of  the  policy  sued  on,  the  as- 
sured had  other  insurance  on  the  same  premises  without  the 
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consent  of  the  defendant  company  written  on  tlie  policy  in 
question  in  this  case,  and  that  such  otlier  insurance  was  still 
subsisting  at  the  time  of  the  fire,  then  these  facts  rendered  the 
defendant's  policy  void  and  the  jury  should  find  for  the  de- 
fendant. 

§  8.  Otiier  Insurance  Known  to  the  Defendant. — Although  the 
jury  may  believe,  from  the  evidence,  that  the  plaintiff  had 
other  insurance  on  the  property  in  question  not  indorsed  upon 
,tlie  policy,  still,  if  the  jury  further  believe,  from  the  evidence, 
that  the  existence  of  such  other  insurance  was  known  to  the 
defendant  when  its  policy  was  issued,  then  these  facts  would 
amount  to  a  waiver  of  the  condition  requiring  additional  in- 
surance to  be  indorsed  on  the  policy  or  consented  to  by  the 
defendant  in  writing.  Hichardson  vs.  Westchester  F.  Ins. 
Co,y  15  Hun,  472;  Carr  vs.  Hibemia  F  Ins,  Co,^  2  Mo.  App., 
466;  Ooodall  vs.  New  England  Mutual  F.  Ins,  Co,y  25  N.  H., 
169;  Ins.  Co.  of  N.  Am.  vs.  McDowell,  50  111.,  120. 

§  9.  Representations  as  to  Incendiarism. — Among  the  ques- 
tions propounded  to  the  insured,  in  the  application  for  insur- 
ance, was  this:  Incendiarism — have  yon  any  reason  to  believe 
your  property  is  in  danger  from  it?  and  the  answer  is,  No. 
And  the  court  instructs  the  jury,  as  a  matter  of  law,  that  that 
question  and  answer  related  to  a  matter  which  was  material  to 
the  risk,  and  if  you  believe,  from  the  evidence,  that  at  the 
time  that  application  was  made  and  the  policy  sued  on  in  this 
case  issued,  the  plaintiff  knew  that  an  attempt  had  then  re- 
cently been  made  to  burn  the  premises  insured,  and  that  ho 
failed  to  disclose  that  fact  to  the  defendant's  agent  who  took 
the  application  and  delivered  the  policy,  then  these  facts  would 
render  the  policy  void,  and  the  jury  should  find  for  the  de- 
fendant   North  Am.  Fire  Ins.  Go.  vs.  Throop^  22  Mich.,  146. 

If  you  believe,  from  the  evidence,  that  a  written  application 
for  insurance  was  made  by  the  plaintiff  to  the  defendant,  and 
that  the  policy  sued  on  in  this  case  was  issued  upon  that  appli- 
cation, and  also  that  the  plaintiff  stated  in  that  application 
that  he  had  no  reason  to  fear  that  his  property  was  in  dan- 
ger from  incendiarism,  and  if  you  further  believe,  from  the 
evidence,  that,  as  a  matter  of  fact,  he  then  had  such  reason  to 
fear,  then  your  verdict  should  be  for  the  defendant. 
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Although  you  m\j  believe,  from  the  evidence,  that  there 
liad  once  been  an  attempt  made  to  burn  the  premises  insured, 
still,  if  you  farther  believe,  from  the  evidence,  that  tliis  was  so 
long  a  time  before  the  application  was  made  that  the  plaintiff 
did  not  then  fear,  and  had  no  reasonable  ground  to  believe 
that  his  property  was  in  danger  from  incendiaries,  then  a  fail- 
ure to  disclose  such  attempt  to  burn  the  property  would  not 
render  the  policy  void.  Ifarth  Am.  Fire  Ins.  Co,  vs.  Throop^ 
22  Mich.,  146. 

Although  you  may  believe,  from  the  evidence,  that  there 
had  once  been  an  attempt  to  bura  the  premises  insured,  still, 
if  you  further  believe,  from  the  evidence,  that  at  the  time  the 
application  was  made  the  plaintiff  explained  to  the  agent  who 
took  the  application,  tlie  facts  and  circumstances  connected 
with  such  attempt,  and  that  the  agent  told  him  that  it  would 
not  be  necessary  to  mention  it  in  the  application,  etc.,  and 
that  for  that  reason  the  plaintiff  answered,  as  he  did,  the 
inquiry  in  relation  to  incendiaries,  then  such  question  and 
answer  or  the  failure  to  disclose  or  mention  such  attempt  in 
the  application  would  not  render  the  policy  void.  North  Am, 
Ins.  Co.  vs.  Tkroopy  22  Mich.,  146;  Am.  Ins.  Co.  vs.  Gilbert^ 
27  Mich.,  429. 

§  10.  Warranty  as  to  Title. — The  policy  of  insurance  in  this 
case  refers  to  the  written  application  of  the  plaintiff  and  makes 
it  a  warranty  of  all  the  matter  of  facts  therein  stated.  The 
application  contains  these  questions  and  answers:  Title — is 
your  title  to  and  interest  in  this  property  absolute?  If  not, 
state  its  amount,  and  give  the  name,  interest  and  amount  of 
others  concerned;  answer,  Fes.  The  court  instructs  the  jury 
that  the  legal  effect  of  the  policy  and  of  these  questions  and 
answers  is  that  they  amount  to  a  warratity  that  the  plaintiff 
Avas  the  sole  and  absolute  owner  of  the  property.  While  the 
deeds  and  title  papers  introduced  in  evidence  show  that  the 
title  to  an  undivided  half  of  the  property  was  in  one  A.  B. 
at  the  time,  and  your  verdict,  therefore,  must  be  for  the 
defendant,  unless, etc.     ^tna  Ins.  Co.  vs.  Hesh^AQ  Mich.,  241. 

§  11.  Non-Compliance  with  Conditions. —  Among  the  condi- 
tions of  this  policy  is  this:  ("  If  the  interest  of  the  assured  in 
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tlie  property  be  other  than  the  entire,  unconditional  and 
8ole  ownership  of  the  property  for  the  use  and  benefit  of  the 
assured,  it  must  be  so  represented  to  the  company,  and  so  ex- 
pressed in  the  written  part  of  this  poh'cy,  otherwise  this  policy 
shall  be  void ; ")  and  the  court  instructs  you,  that  if  you  believe, 
from  the  evidonc*e,  that  the  plaintiff  was  not  the  sole  and  ab- 
solute owner  of  the  property  insured,  holding  the  same  for 
his  own  use  and  benefit  at  the  time  he  made  the  application 
for  insurance  and  he  did  not  notify  the  agent  of  the  company 
of  that  fact,  then  this  would  render  the  policy  void,  and  the 
plaintiff  cannot  recover,  unless  the  jury  further  believe,  from 
the  evidence,  that  the  agent  of  the  company  knew  the  facts  in 
relation  to  the  ownership  of  the  property  or  had  knowledge 
of  such  facts  as  ought  to  have  put  a  reasonably  prudent  and 
careful  man  upon  inquiry  with  reference  thereto.  Smith  vs. 
Commonwealth  Ina,  Co,,  49  Wis.,  322. 

If  you  believe,  from  the  evidence,  that  the  agent  who  issued 
the  policy  in  question,  was  previously  informed  of  the  cii'cunr 
stances  under  which  the  plaintiff  lield  the  title  to  the  property, 
and  was  furnished  with  full  information  which  would  have  en- 
abled him,  by  inquiry,  to  learn  the  facts  in  regard  to  plaintiff's 
title,  and  that  the  agent,  with  such  knowledge,  issued  the  policy 
without  8].^ecifying  in  the  policy  the  character  of  the  plaintiff's 
title,  this  was  a  waiver  of  the  condition  in  the  policy  in  refer- 
ence thereto.     Hid. 

§  12.  Furnishing  Proofe  of  Loss. — The  jury  are  instructed, 
that  the  policy  in  this  case  provides  that  the  assured  shall, 
after  a  loss  by  fire,  forthwith  give  notice  of  such  loss  to  the 
insurer,  and  as  soon  thereafter  as  possible,  render  to  the  com- 
pany a  particular  account  of  the  loss,  signed  and  sworn  to  by 
him,  stating,  among  other  things,  how  the  fire  originated,  etc.; 
this  particular  account  and  certificate  of  the  officer  are  what 
are  understood  as  "proofs  of  loss;"  the  meaning  of  this  lan- 
guage is  that  the  assured  shall,  as  soon  after  the  fire  as  he  rea- 
sonably can  under  all  the  circumstances  of  the  case,  give  notice 
to  the  company  of  tlie  loss  and  furnish  to  the  company  such 
proofs  of  loss;  that  is,  he  shall  not  be  guilty  of  any  unnecessary 
delay  in  giving  such  notice  or  in  furnishing  such  proofs. 
Columbia  Ins.  Co.  vs.  Lavsrence^  2  Peters,  25;  HodgJcins  vs. 
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Montgomery^  etc.^  Ins.  Co.^  34  Barb.,  213;  McCarm  vs.  jfJina 
Lis.  Co.^  3  Neb.,  198 ;  Niagara  District  his.  Co.  vs.  Lewis^  12 
U.  C.  C.  p.,  123. 

"  The  court  instructs  the  jury,  that  if  you  believe,  from  tlie 
evidence,  that  WiHiam  Qrunert,  the  insured,  was,  at  the  time 
of  the  lire  (September  8,  1880,)  absent  from  his  Lome  in  Win- 
chester, Illinois,  a^d  could  not  be  found,  so  as  to  make  proofs 
of  the  loss  within  the  time  si^ecified  by  the  policy,  then  in  that 
case,  such  proofs  of  loss  could  be  made  by  the  agent  of  the 
said  William  GrunerL"  Wood  on  Fire  Ins.,  p.  693,  §  413; 
Ayres  vs.  Hartford  Ins.  Co.^  17  Iowa,  176;  Farmers*  Mutual 
Ins.  Co.  vs.  Graymllcy  74  Pa.  St.,  17;  CCmnor  vs.  Hartford 
Fire  Ins.  Co.y  31  Wis.,  160;  Northwestern  Ins.  Co.  vs.  Adlcin- 
son^  S'Bash  (Ky.),  328;  Sims  vs.  State  Ins.  Co.^  47  Mo.,  54; 
Ger.  F.  Ins.  Co.  vs.  Grunert,  112  111.,  69. 

You  are  insti'ucted,  that  in  this  case,  the  policy  provides, 
among  other  things,  that  the  loss  shall  not  be  payable,  until 
the  expiration  of  (sixty  days)  after  the  proofs  of  loss  have 
been  furnished,  etc.  And  these  proofs  of  loss  are  required  to 
be,  etc.,  (following  the  policy).  And  if  the  jury  believe,  from 
the  evidence,  that  such  proofs  of  loss  had  not  been  furnished 
to  the  company  at  least  (sixty  days)  before  the  commencement 
of  this  suit,  then  the  jury  should  find  for  the  defendant,  unless 
the  jury  further  believe,  from  the  evidence,  that  the  produc- 
tion of  such  proofs  of  loss  was  in  some  manner  waived  or 
excused  by  the  defendant,  as  explained  in  these  insti'uctions 
Hamman  vs.  The  Queen  Ins.  Co.,  49  Wis.,  7J. 

The  policy  of  insurance  sued  on  in  this  case,  provides  that 
(set  out  the  provisions  relating  to  furnishing  proofs  of  loss  and 
forfeiture)  this  time  and  condition  having  been  fixed  by  the 
parties,  they  are  bound  by  it,  and  if  you  believe,  by  the  evi- 
dence, that  the  plaintiflE  did  not,  within,  etc.,  then  he  has  for- 
feited his  right  to  recover  in  this  suit,  and  you  should  find  for 
the  defendant,  unless  you  further  believe,  from  the  evidence, 
that  the  defendant  has  in  some  way  waived  or  excused  the 
necessity  for  furnishing  such  proofs  of  loss,  as  explained  in 
these  instructions.  Aurora  F.  <&  M.  Ins.  Co.  vs.  Kranichy  36 
Mich.,  289. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  gave  to 
the  defendant,  or  to  its  authorized  agents,  notice  and  proofs 
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of  the  alleged  loss  more  than  sixty  days  before  the  bringing 
of  this  suit,  and  that,  under  all  the  cij-cu instances  appearing  in 
evidence,  he  did  so  within  a  reasonable  time  after  the  alleged 
loss,  and  without  unnecessary  or  unreasonable  delay,  then  the 
defendant  cannot  defeat  the  plaintiff's  right  of  recovery  on  the 
ground  of  alleged  delay  in  giving  notice  or  making  proofs  ol 
the  loss,  provided  you  believe,  from  the  evidence,  under  the 
instruction  of  the  court,  that  the  plaintiff  is  otherwise  entitled 
to  recover. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  did  not, 
within  a  reasonable  time,  and  as  soon  as  it  could  conveniently 
be  done,  after  the  alleged  loss,  serve  notice  of  the  loss  upcn 
the  defendant  company  or  its  agents,  and  that  he  was  not 
delayed  in  serving  such  notice  by  any  act  or  statement  of  the 
defendant  company  or  its  agents,  then  you  should  find  for  the 
defendant. 

§  13.  Waiving  Proofs  of  Loss. — If  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  within,  etc.,  furnished  to  the  de- 
fendant what  purported  to  be  proofs  of  loss,  though  not  in 
exact  conformity  with  the  terms  of  the  policy,  and  that  these 
proofs  were  accepted  by  the  company  without  objection  or 
without  suggesting  that  they  did  not  conform  to  the  terms  of 
the  policy  and  objecting  to  them  for  that  reason,  then  the  de- 
fendant is  estopped  from  claiming  that  such  proofs  were  insuf- 
ficient. Ilaimnan  vs.  The  Queen  Ins.  Oo.^  49  Wis.,  71;  Keii- 
ney  vs.  Home  Ins,  Co,^  71  N.  T.,  396;  Spratiey  vs.  HaHford 
Ins,  Co,^  1  Dill.  Cir.  Ct,  392;  Patterson  vs.  Triumph  In^,  Co,^ 
64  Me.,  500;  St,  Louis  Ins,  Co,  vs.  Kayle^  11  Mo.,  278. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  fur- 
nished to  the  defendant  within,  etc.,  what  purported  to  be 
proofs  of  loss,  though  not  in  exact  conformity  to  the  require- 
ments of  the  policy,  and  that  they  were  objected  to  upon  that 
ground,  still,  if  you  further  believe,  from  the  evidence,  that 
the  defendant  then  denied  any  liability  to  the  plaintiff  under 
said  policy,  and  declared  that  the  company  would  pay  no 
alleged  claim  thereunder,  tlien  such  declarations  amounted  to 
a  waiver  of  any  further  proof  of  loss,  and  the  plaintiff  was 
under  no  obligation  to  furnish  any  others.  Hamman  vs.  The 
Queen  Ins,  Co.,  49  "Wis.,  71 ;  Bennett  vs.  Maryland  Lis.  Co,y 


INSURANCE.  2C5 

14  Blatclif.,  422;    Eogera  vs.  Traders^  Ins.  Co.y  6  Paige  Cli., 
683;  Phillips  vs.  Protection  Ins.  Co.y  44  Mo.,  220. 

You  are  instructed,  that  the  provision  in  the  poh'ey  in  rela- 
tion to  the  time  of  furnishing  the  proofs  of  loss  is  inserted  for 
tlie  benefit  of  the  company  and  if  the  company  chooses  to 
waive  it,  it  can  do  so. 

Mere  silence  in  regard  to  tlie  fnrnisliing  of  such  proofs  is 
not  to  be  taken  as  a  waiver  of  the  right  of  the  company  to  in- 
sist on  a  strict  compliance  with  the  terms  of  the  contract.  In 
order  to  amount  to  a  waiver,  etc.,  you  must  find,  from  the 
evidence,  that  there  was  either  an  express  agreement  between 
the  parties  to  that  effect  or  else  that  there  was  such  a  course 
of  conduct  on  the  part  of  the  defendant  as  was  reasonUbly  cal- 
culated to  throw  the  insured  off  his  guard  and  lead  him  to 
believe  that  the  company  did  not  require  such  proofs. 

And  in  this  case,  if  you  believe,  from  the  evidence,  that  the 
agent  of  the  company  said  to  the  plaintiff  after  the  company 
had  notice  of  the  loss  and  had  inquired  into  the  circumstances 
attending  it,  that  they  would  not  pay  any  claim  nnder  that 
policy  for  the  reason  (because  the  building  was  not  occupied 
at  the  time  of  the  fire)  this  would  amount  to  a  waiver  of  the 
necessity  of  furnishing  proofs  of  loss.  Aurora  F.  &  M.  Lis. 
Co.  vs.  Kranichy  36  Mich.,  289;  Keenan  vs.  Mo.  St.  Mutual 
Ins.  Co.,  12  la.,  126. 

You  are  instructed  that  in  order  to  effect  a  waiver  of  the 
condition  in  the  policy  regarding,  etc.,  you  must  believe,  from 
the  evidence,  that  the  officers  or  agents  of  the  comj)any  either 
said  or  did  something  reasonably  calculated  to  mislead  the 
plaintiff  or  throw  him  off  his  guard  in  respect  to,  etc.;  mere 
silence  is  not  enough  from  which  to  infer  a  waiver  of  this 
condition  of  the  policy.  And  in  this  case,  if  you  believe,  from 
the  evidence,  etc.,  this  would  not  amount  to  a  waiver  of  the 
condition  in  the  policy.  Muller  vs.  S.  S.  If.  Ins.  Co.,  87 
Penn.  St.,  399 ;  McDermott  vs.  Lycoming  Lis.  Co.y  44  N.  Y. 
S.  Ct.,  221. 

The  juiy  are  instructed,  that  an  insurance  company  may 
waive,  not  only  imperfections  and  deficiencies  in  the  statement 
of  loss  and  proofs  required  by  the  policy,  but  it  may  also  waive 
a  prompt  compliance  with  the  provisions  of  the  policy  as  to  the 
time  of  giving  notice  and  presenting  proofs  of  loss.     And  if 
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the  jury  believe,  from  the  evidence,  that  the  plaintiff,  before 
the  expiration  of  a  reasonable  time  for  furnishing  proofs  of 
loss  after  the  fire,  vrent  to  an  agent  of  the  company  and  re- 
quested time  for  furnishing  such  proofs,  and  was  then  told  by 
the  agent  that  the  question  of  title  was  the  only  question  so 
far  as  the  company  was  concerned,  and  that  he  might  take 
his  own  time  to  prepare  and  furnish  proofs,  to  furnish  them 
at  his  convenience,  and  plaintiff,  relying  upon  such  statements, 
neglected  to  prepare  the  proofs  as  soon  as  he  might  otherwise 
have  done,  but  did,  afterwards,  at  his  convenience  and  more 
than  sixty  days  prior  to  the  bringing  of  this  suit,  furnish  to 
the  company  proofs  of  loss,  then  the  com;)any  are  estopped 
from  objecting  that  the  proofs  were  not  furnished  in  proper 
time.  Uriderwood  v%.  Farmers^  Joint  Stock  Ina,  Co.^  57  N.  Y., 
500;  Dohn  vs.  Farmer^  Joint  Slock  Ins,   Co..  5  Lans.,  275. 

§  14.  Condition  to  Render  Account  of  Loas  Forthwith. — Policy 
containing  this  provision:  "Persons  sustaining  loss  or  damage 
by  fire  shall  forthwith  give  notice  of*  said  loss  to  the  company, 
and,  as  soon  thereafter  as  possible,  render  a  particular  account 
of  such  loss,"  etc 

§  15.  Wlien  Agent  Cannot  Waive  Proofe  of  Loss. — The  jury 
are  instructed  that  the  defendant  company  cannot  be  affected 
by  any  statement  which  their  agents  at  C.  may  have  made  to 
the  plaintiff  upon  the  subject  of  his  serving  upon  the.  company 
notice  of  loss  or  proofs  of  loss,  as  required  by  the  policy,  if  tlie 
jury  believe,  from  the  evidence,  that  such  statements  were 
made  after  the  plaintiff  had  had  a  reasonable  time  after  the  fire 
within  which  to  have  given  such  notice  or  to  have  made  such 
proofs,  and  he  had  not  done  so. 

And  if  you  believe,  from  the  evidence,  that  the  plaintiff  did 
not  within  a  reasonable  time  and  without  unnecessary  delay 
prepare  and  serve  upon  the  company  the  proofs  of  loss  referred 
to  and  explained  in  these  instructions  upon  that  point,  tlien  you 
should  find  the  issues  for  the  defendant,  unless  you  further  be- 
lieve, from  the  evidence,  tliat  prior  to  the  expiration  of  a  rea- 
sonable time  after  the  fire  for  delivering  such  proofs  of  loss, 
consent  was  given  by  the  agents  of  the  company  that  the  time 
for  presenting  such  proofs  of  loss  might  be  extended. 
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§  16.  Premises  Becoming  Unooenpied. — The  jury  are  in- 
structed that  the  policy  of  insurance  in  this  ease  provides  that, 
if  the  premises  insured  become  unoccupied  and  so  remain 
for  thirty  days  without  the  assent  of  tlie  company  indorsed 
thereon,  then  the  policy  should  become  void.  And  if  tlie  jury 
believe,  from  tlie  evidence,  that,  at  the  time  of  the  iBre,  the 
premises  were  unoccupied,  and  that  they  had  been  so  unoc- 
cupied for  thirty  days,  or  mye,  before  the  fire,  without  the 
consent  of  the  company,  then  the  jxjiicy  had  become  void,  and 
the  jiiry  should  find  for  the  defendant. 

In  determin'ng,  under  the  evidence,  whether  the  premises 
became  unoccupied  and  so  remained  for  thirty  days  or  more, 
at  and  before  the  loss,  you  are  instructed,  as  a  matter  of  law, 
that  when  the  property  insured  is  a  dwelling  house,  the 
occapancy  required  under  such  a  policy  as  this,  is  such  occu- 
pancy as  ordinarily  attends  a  dwelling  hon^e ;  the  word  "  unoc- 
cnpicd"  in  the  policy  is  to  be  construed  in  its  ordinary  and 
popular  sense;  and  if  you  believe,  from  the  evidence,  that 
after  the  making  of  the  policy,  the  insured  with  his  family 
removed  from  the  house  and  ceased  to  occupy  the  same  as  a 
dwelling  house  until  the  loss,  and  that  this  had  continued  for 
thirty  days  or  more  before  the  fire,  then  the  policy  became 
Toid,  and  you  should  find  for  the  defendant  Western  Aa- 
surance  Co.  vs.  Mason^  5  Brad.,  141;  Whitney  vs.  Black 
River  Ins,  Co.,  72  K  Y.,  117. 

One  of  the  representations  made  by  the  plaintiff  in  the 
application  upon  which  the  policy  was  issued  was  this  (set  out 
the  representation  as  to  occupancy)  and  the « policy  provides 
among  other  things  that  (set  out  the  condition  as  to  the  prem- 
ises becoming  vacant).  Now,  if  you  believe,  from  the  evi- 
dence, that  at  the  time  of  the  fire  the  premises  were  vacant, 
and  that  the  defendant  and  its  officers  and  agents  had  had  no 
knowledge  or  notice  of  this  fact,  then  the  plaintiff  cannot 
recover.  Aurora  F,  ds  M.  Im,  Co.  vs.  Kranich,  36  Mich., 
2S9 ;  Cans  vs.  St.  Paul  F.  Ins.  Co.,  43  Wis.,  108. 

If  you  believe,  from  the  evidence,  that  the  premises, 
etc.,  were  unoccupied  at  the«  time  the  policy  was  issued,  and 
that  the  agent  of  the  company  who  took  the  application  and 
issued  the  policy  knew  this  feet,  then  the  fact,  if  proved,  that 
the  premises  were  unoccupied  at  the  time  of  the  fire  will  con- 
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Btitute  no  defense  to  tliis  action.  Aurora  F.  &  M,  Lis.  Co.  vs. 
Krcmiichy  36  Mich.,  289;  ^tna  Ins.  Co,  vs.  Meyers^  63  Ind., 
238. 

§  17.  Premises  Temporarily  Vacant. — Altliongh  the  jury  may 
believe,  from  the  evidence,  that  the  house  was  vacant  and 
nnoccupied  at  the  time  of  the  lire,  still,  if  the  Jury  further  be- 
lieve, from  the  evidence,  thatsucli  vacancy  was  but  temporary, 
and  was  occasioned  by  the  fact  that  one  tenant  had  but  a  day 
or  two  before  moved  out  to  enable  another  tenant  to  move  in, 
and  that  such  new  tenant  had  engaged  to  move,  and  was  about 
to  do  so  when  the  fire  occurred,  this  would  not  render  the 
premises  vacant  and  unoccupied  within  the  meaning  of  the 
policy  of  insurance.  Whitney  vs.  Black  River  Ins.  Co.^  72 
N.  Y.,  117;  Cummins  vs.  Agricultural  Ins.  Co.^  67  N".  Y.,  260. 

§  18.  False  Swearing  in  Proofe  of  Loss,  etc. — In  regard  to  the 
sworn  statement  of  plaintiff  in  his  proof  of  loss  that  (he  was 
the  owner  in  fee  simple  of  the  premises,  etc.,)  the  court 
instructs  you  that  although  yon  may  believe,  from  the 
evidence,  that  the  plaintiff  at  the  time  was  occupying  the  prem- 
ises under  a  lease,  these  facts  alone  would  not  constitute  a 
defense  to  this  action.  In  order  to  create  a  defense  under  the 
condition  of  the  policy  in  relation  to  false  swearing,  it  must 
appear,  from  the  evidence,  that  the  plaintiff  not  only  swore 
falsely,  but  that  he  did  so  willfully  and  knowingly  and  with 
the  intention  of  deceiving  the  officers  of  the  company.  Dogge 
vs.  Nat.  his.  Co..  49  Wis.,  501 ;  Ins.  Co.  vs.  Mides^  14  Wal 
lace,  375;  Franklin  Lis.  Co.  vs.  Calvery  6  Ind.,  137;  Planters 
Mut.  Lis.  Co.  v%.  Deford  et  al..  38  Md.,  328;  Little  y9>.  Pho&nix 
Ins.  Co.y  123  Mass.,  380;  Parker  vs.  Amazon  Ins.  Co.y  34 
Wis.,  363;  Marion  vs.  G7*eat  Pepullic  Lis.  Co.^  35  Mo.,  148; 
Franklin  F.  Ins.  Co.  vs.  Updegraff^  43  Penn.  St.,  350. 

Although  you  may  believe,  from  the  evidence,  that  the 
plaintiff  was  not  the  owner  of  the  premises  insured,  but  was 
only  occupying  the  same  under  a  lease  at  the  time  of  the  loss, 
still,  if  you  further  believe,  from  the  evidence,  that  the 
plaintiff,  when  he  swore  to  his  proofs  of  loss,  owing  to  his 
ignorance  of  the  English  language,  or  of  the  meaning  of  the 
words  "  owner  in  fee  simple  "  innocently  and  unwillingly,  and 
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without  any  intention  to  deceive,  swore  falsely  regarding  hia 
interest  in  the  property,  this  woald  not  of  itself  prevent  a 
recovery  in  this  case. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  included 
in  his  proofs  of  loss,  which  he  furnished  to  the  company, 
articles  of  property  which  did  not  belong  to  him,  knowingly 
and  with  intent  to  defraud  the  company,  knowing  that  ho  had 
no  right  so  to  do,  this  would  avoid  the  policy,  and  the  plaintiff 
cannot  recover  in  this  suit.  Farmer^  Mutual  F.  Ina.  Co. 
vs.  Garretty  42  Mich.,  289;  GeiJb  vs.  International  Ins.  Co.y 
1  Dill.  Cir.  Ct,  443. 
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Sec.  1.  Suit  by  wife — Statutory  provisions. 

2.  What  must  be  proved. 

8.  Defendants  jointly  and  severally  liable. 

4.  Sufficient  if  the  liquor  sold  contributed  to,  etc. 

5.  Owners  of  premises. 

6.  Suit  against  saloon-keeper  and  owner  of  buildinfi:,  jointly. 

7.  Propriety  of  the  law  not  a  question  for  the  jury. 

8.  Burden  of  proof — What  must  be  proved. 

9.  Proximate  cause,  what. 

10.  ^ew  or  intervening:  cause. 

11.  Preponderance  of  the  evidence  sufficient. 

12.  Good  faith  not  a  mitigation  of  damages,  when. 

13.  The  verdict  must  be  founded  on  evidence. 

Note. — ^The  statutes  of  the  different  states,  giving  a  right  of  action  for 
injuries  sustained  in  consequence  of  the  intoxication  of  any  person,  vary 
somewhat  in  their  details,  although  they  are  similar  in  their  general  feat- 
ures. The  following  instructions,  adapted  to  this  class  of  cases,  with  slight 
changes,  will  generally  be  found  applicable  to  the  laws  of  most  of  the  differ-, 
ent  states.     , 

§  1.  Suit  by  a  Wife — Statutory  Provisions. — The  jury  are 
instructed,  tliat  by  the  law  of  this  state,  every  person  who 
sells  or  gives  intoxicating  liquors  to  another,  and  thereby,  in 
whole  or  in  part,  causes  the  intoxication  of  euch  person,  is 
liable  to  the  wife  of  the  person  so  becoming  intoxicated,  for 
any  injury  which  she  may  sustain  in  her  means  of  support, 
resulting  from  the  death  of  her  husband,  if  his  death  ensues 
as  a  consequence  of  such  intoxication.  O^Ilalloran  vs.  Kings- 
ton, 16  111.  App.,  659. 

The  statute  of  this  state  provides  that  every  wife,  who 
shall  be  injured  in  person  or  property,  or  means  of  support 
in  consequence  of  the  intoxication,  habitual  or  otherwise,  of 
her  husband,  may  have  a  right  of  action  in  her  own  name 
against  any  persons  who  shall,  by  selling  or  giving  intoxi- 
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eating  liquord  to  her  hasband,  have  caused  sach  intoxication 
in  whole  or  in  part 

§  2.  What  Most  be  Proved. — The  jury  are  instructed,  that 
if  they  believe,  from  the  evidence,  that  the  plaintiff  was  the 
wife,  and  is  now  the  widow  of  the  said  F.  M.,  and  that  the 
said  defendants,  or  any  or  either  of  them,  or  the  servants, 
employes  or  any  person  acting  for  said  defendants,  or  any  or 

eitlier  of  them,  did  on  or  about sell  or  give  to  the  said 

F.  M.  beer,  or  any  intoxicating  liquor,  and  thereby,  in  whole 
or  in  part,  cause  the  intoxication  of  the  said  M.,  and  that 
the  said  M.,  while  under  the  influence  of  such  intoxication, 
and  in  consequence  thereof,  lost  his  life  in  manner  and  form 
as  charged  in  the  declaration,  and  that  the  plaintiff  was  there- 
by damaged  in  her  means  of  support,  then  the  jury  should 
find  the  said  defendants,  or  such  of  them  as  are  proved  to 
have  contributed  to  such  intoxication,  in  whole  or  in  part, 
guilty,  and  assess  the  plaintiff's  damages.  Fountain  vs. 
Draper^  49  Ind.,  441;  Emory  vs.  Addis,  71  111.,  273;  Wool- 
hecUher  vs.  Hisley,  38  la.,  486 ;  Worley  vs,  Spurgeon,  48  la., 
465 ;  Kekrig  vs.  PeterSy  41  Mich.,  475 ;  Flynn  vs.  Fogerty, 
106  111.,  263. 

§  3.  Defendants  Jointly  and  Severally  Liable. — The  jury  are 
further  instructed,  that  in  actions  of  this  kind,  it  is  not  neces- 
sary to  make  all  persons  who  have  been  guilty  of  selling  in- 
toxicating liquors  to  the  deceased,  defendants  in  a  suit  for 
damages,  if  any,  resulting  from  intoxication,  caused  by  their 
joint  act  and  sales,  but  the  person  injured  may  sue  any  one  or 
more  of  the  persons,  who,  by  themselves,  their  agents  or 
employes,  made  such  sale,  and  recover  from  him  or  them,  if 
found  guilty,  the  damages  sustained. 

§  4.  Sufficient  if  the  Liqnor  Sold  Oontribated,  etc. — The  jury 
are  further  instructed  that  though  they  may  believe,  from  the 
evidence,  that  the  deceased  had  liquor  in  his  house,  or  about 
his  person,  or  had  bought  or  taken  it  at  places  other  than  at 
the  saloon  of  the  defendants,  still,  this  fact  would  constitute  no 
defense  to  this  action;  provided  the  jury  believe,  from  the 
evidence,  that  the  deceased  obtained   intoxicating  liquors  at 
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the  saloons  of  the  defendant,  wliicli  contributed  to  his  intoxi- 
cation, and  that  his  death  resulted  as  a  consequence  of  sucli 
intoxication.  Roth  vs.  Eppy^  80  111.,  233;  Boyd  vs.  WatU 
27  Ohio  St.,  259;   WoolheathAT  vs.  liisley,  38  la.,  486. 

In  order  to  make  a  dram-shop  keeper  liable  for  injuries 
occasioned  by  intoxication,  which  results  from  the  drinking  of 
intoxicating  liquors  sold  by  him,  it  is  not  necessary  that  such 
intoxication  should  be  wholly  produced  by  liquor  sold  by  him; 
it  is  only  nece^sal•y  to  show  that  the  liquor  sold  by  him  con- 
tributed or  assisted  in  producing  such  intoxication.  O^Hal- 
loran  vs.  Kingston^  16  111.  App.,  659. 

Even  though  the  jury  believe,  from  the  evidence,  that  the 
intoxication  complained  of  resulted  in  part  from  liquors  drank 
by  the  said  B.  before  he  went  to  the  saloon  of  the  defendant, 
still  that  fact  affords  no  defense  in  this  case,  if  the  jury  further 
believe,  from  the  evidence,  that  the  defendant  sold  intoxicat- 
ing liquors  to  deceased,  and  that  the  intoxicating  liquors  so 
sold  by  defendant  contributed  or  assisted  to  produce  such 
intoxication,  and  that  deceased  died  in  consequence  of  such 
intoxication. 

§  5.  Owner  of  the  Premises,  etc — Tlie  jury  are  instructed, 
that  under  our  statute,  the  owner  of  premises  upon  which  in- 
toxicating liquors  are  kept  for  sale,  contrary  to  law,  is  not 
guilty  of  an  offense  if  he,  in  good  faith,  leased  them  for  a  law- 
ful purpose,  and  did  not  afterwards  affirmatively  assent  to  such 
unlawful  use;  the  mere  failure  to  prevent,  or  to  attempt  to 
prevent,  the  illegal  use  or  sale  of  the  liquors,  does  not  subject 
him  to  the  penalties  of  the  statute.  State  vs.  Ballingall^  42 
la.,  87. 

§  6.  Suit  against  the  Saloon-Keeper  and  Owner  of  the  Building 
Jointly. — The  court  instructs  the  jury,  that  the  law  under  which 
this  suit  is  brought,  provides  that  every  wife,  who  shall  be 
injured  in  person  or  property,  or  means  of  support,  in  conse- 
quence of  the  intoxication,  habitual  or  otherwise,  of  her  hus- 
band, may  have  a  right  of  action,  in  her  own  name,  against 
any  person  or  persons  who  shall,  by  selling  or  giving  intoxi- 
cating liquor  to  her  husband,  have  caused  such  intoxication,  in 
whole  or  in  part;  an(J  the  law  further  provides,  that  any  per- 
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son  owning  any  building  or  premises  where  such  liquors  are 
sold,  knowing  that  intoxicating  liquors  are  sold  therein,  and 
knowingly  permitting  such  sale,  shall  be  liable  jointly  with  the 
person  or  persons  selling  or  giving  such  intoxicating  liquors, 
for  all  damages  which  may  be  sustained  in  the  manner  above 
stated.     Loan,  vs,  Hiriey^  53  la.,  89. 

The  jury  are  further  instructed,  that  if  they  find,  from  the 
evidence,  that  tlie  defendant,  H.  H.,  is  guilty,  as  charged  in 
the  declaration,  and  if  they  further  find,  from  tlie  evidence, 
that  the  other  defendant,  S.  H.,  was  the  owner  of  the  building 
or  premises  where  the  liquors  were  sold  or  given  to  the  de- 
ceased, and  that  he  then  knew  that  the  said  defendant,  H.  H., 
was  keeping  a  saloon  on  said  premises,  and  selling  intoxicating 
liquors  therein,  and  knowingly  permitted  such  sales,  then  the 
jury  will  find  both  the  defendants  guilty,  and  assess  the  dam- 
ages equally  against  both,  if  any  damages  have  been  proved. 

§  7.     Propriety  of  the  Law  not  a  Qnestion  for  the  Jury. — The 

court  instructs  the  jury,  that  it  is  not  for  them,  in  this  case, 
to  inquire  into  or  consider  the  propriety  of  the  law  now  in 
force,  relating  to  the  sale  of  intoxicating  liquors,  under  which 
this  action  is  brought  The  law,  as  it  stands  upon  the  statute 
book  of  this  state,  should  be  enforced ;  and  if  the  jury  believe* 
from  the  evidence  in  this  case,  that  the  defendants,  or  any  or 
either  of  them,  contributed  to  the  intoxication  of  plaintiff's 
husband,  if  such  intoxication  has  been  proved,  and  that  in  con- 
sequence of  such  intoxication,  her  husband  died,  as  alleged  in 
plaintiff's  declaration,  and  that  the  plaintiff  has  been  injured, 
in  her  means  of  support,  by  reason  of  such  death,  then  the 
jury  should  find  for  the  plaintiff,  as  against  such  of  the  de- 
fendants as  have  been  proved  to  have  contributed  to  such 
intoxication,  in  whole  or  in  part. 

§  8.  Burden  of  Proof — ^Wliat  Most  be  Proved. — The  court 
instructs  the  jury,  that  to  entitle  the  plaintiff  to  recover,  it 
must  be  proved,  by  a  preponderance  of  evidence,  that  the  de- 
fendants, or  one  of  them,  sold  intoxicating  liquors  to  the 
deceased,  and  thereby  contributed  to  cause  his  intoxication,  in 
whole  or  in  part,  and  that  his  death  resulted  as  a  consequence 
of  snch  intoxication. 
18 
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To  entitle  the  plaintiflf  to  recover  in  this  suit,  it  is  not 
enough  for  her  to  show  that  she  has  been  injured  in  her 
means  of  support,  by  the  death  of  her  husband ;  it  must 
f lU'ther  appear,  from  the  evidence,  that  such  death  was  caused 
by,  or  was  in  consequence  of,  his  intoxication,  and  that  defend- 
ants, or  one  of  them,  sold,  or  gave  him  intoxicating  liquors, 
which  produced  such  intoxication,  in  whole  or  in  part;  and 
each  of  these  particulars  must  be  proved  by  a  preponderance 
of  the  evidence. 

To  entitle  the  plaintiff  to  recover  in  this  suit,  it  is  not 
enough  that  the  jury  may  believe,  from  the  evidence,  that  tbo 
defendants,  or  one  of  them,  sold  beer  to  the  deceased,  whitf*! 
contributed  to  cause  his  intoxication,  in  whole  or  in  part;  it 
must  further  appear  that  the  intoxication  waa  the  immediate 
or  proximate  cause  of  his  death,  and  not  merely  ihat  it  wa« 
the  remote  cause  or  occasion  of  his  death. , 

The  court  instructs  the  jury,  that  to  entitle  the  plaintiff  to 
recover  against  any  one  or  more  of  the  defendants,  the  jury 
must  believe,  from  the  evidence,  that  such  defendants  sold  or 
gave  intoxicating  liquoi-s  to  the  deceased,  and  thereby  caused 
or  conti'ibnted  to  cause,  his  intoxication,  in  whole  or  in  part; 
and  so  far  as  the  injury  complained  of  results  from  the  death 
of  the  deceased,  it  must  appear  that  the  death  was  caused  by 
such  intoxication.  Kratok  et  al,  vs.  Heilman^  53  Ind.,  517; 
Ilyn  vs.  Foyarty,  106  111.,  263. 

§  9.  Proximate  Canse,  What. — In  determining  whether  an 
act  is  the  proximate  cause  of  an  injury,  the  legal  test  is:  Was 
the  injury  of  such  a  character  as  might  reasonably  have  been 
foreseen  or  expected,  as  the  natural  result  of  the  act  com- 
plained of?  A  party  is  not,  in  law,  chargeable  with  results 
which  do  not  naturally  and  reasonably  follow  as  the  conse- 
quences of  his  conduct. 

In  determining  whether  the  intoxication  was  the  immediate 
or  proximate  cause  of  the  death  of  the  deceased,  the  jury 
should  consider  whether  the  causes,  which  actually  produced 
his  death,  were  such  as  naturally  resulted  as  a  consequence  of 
the  intoxication,  and  of  such  kind  as  might  have  been  reason- 
ably anticipated  by  a  reasonable  person.  If  they  were  not 
such,  then  the  intoxication  cannot,  in  law,  be  regarded  as  the 
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immediate  and  proximate  cause  of  his  death,  and  the  defend- 
ants are  responsible  tlierefor. 

If  the  jury  believe,  from  the  evidence,  that  the  immediate 
and  proximate  cause  of  the  death  of  the  deceased  was  either 
apoplexy,  heart  disease  or  sunstroke,  then  the  plaintiff  cannot 
recover  in  this  case,  unless  the  jury  further  believe,  from  the 
evidence,  that  such  disease  was  caused  by,  or  was  the  natural 
and  proximate  result  of  the  intoxication  of  the  deceased,  and 
that  such  intoxication  was  caused,  in  whole  or  in  part,  by  the 
intoxicating:  liquors  furnished  by  the  defendants,  or  one  of 
them ;  and  further,  that  such  a  result  of  the  sale  of  the  intox- 
icating liquors  might  have  been  reasonably  foreseen  or  antici- 
pated by  the  defendants,  at  the  time  such  liquors  were  sold. 

As  a  matter  of  law,  damages,  to  be  recoverable,  must  be  the 
natural  and  reasonable  result  of  the  defendant's  act;  and  if  of 
such  a  character  as  in  the  ordinary  course  of  things  would 
flow  from  the  act,  they  may  be  recovered,  otherwise  tliey  are 
too  remote.  A  party  cannot  be  held  responsible  for  injuries 
uliich  could  not  reasonably  have  been  foreseen  or  expected,  as 
the  result  of  his  misconduct.  Phillipa  vs.  Dickerson^  85  111., 
11;  Shugarz  vs.  EgaUy  83  111.,  56;  Schroeder  vs.  Crawford^  94 
111.,  357;  HaH  vs.  Duddleson,  20  111.  App.,  619. 

An  act  is  the  proximate  cause  of  an  event  only  when,  in  the 
natural  course  of  things  and  under  the  particular  circumstances 
surrounding  it,  such  an  act  would  naturally  produce  the  event, 
and  in  order  to  create  legal  liability  for  damages,  the  injniy 
must  be  such  as  a  man  of  ordinary  experience  and  sagacity 
could  foresee  might  probably  ensue  from  said  act 

The  court  instructs  the  jury,  that  to  entitle  the  plaintiff  to 
recover  in  this  case,  the  damages  claimed  must  be  the  direct 
consequences  of  the  act  complained  of.  The  relation  of  cause 
and  effect  must  be  shown  to  exist  between  the  act  complained 
of  and  the  injury;  and  this  relation  of  cause  and  effect  cannot 
be  made  out  by  including  the  illegal  acts  of  a  third  person. 

§  10.  New  or  Intervening  Cause. — The  court  instructs  thd^ 
jury,  as  a  matter  of  law,  that  while  a  man  is  answerable  for 
the  natural  and  probable  consequences  of  his  own  acts,  still,  if 
his  act  happens  to  concur  with  something  extraordinary,  and 
not  reasonably  to  have  been  foreseen,  and  thus  produce  an  in- 
jury, he  will  not  be  liable  therefor;  provided,  such  extraor- 
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dinary  and  unforeseen  condition  was  not  produced  by,  or  was 
not  the  direct  result  of,  his  own  wrongful  act. 

If  the  death  of  a  party,  who  receives  a  wound  while  intoxi- 
cated, can  be  traced  as  the  natural  and  probable  result  of  any 
new  and  intervening  cause,  such  as  reckless  exposure  of  him- 
self, or  amputation  of  the  wounded  limb,  where  an  amputation 
was  not  necessary,  the  liquor  seller  will  not  be  responsible  to 
tlie  wife  for  the  death. 

The  damages  to  be  recovered  in  an  action  must  always  be 
the  natural  and  proximate  consequence  of  the  wrongful  act 
complained  of.  If  a  new  force  or  power  has  intervened,  of 
itself  sufficient  to  stand  as  the  cause  of  the  mischief  or  injury, 
the  first  must  be  considered  as  too  remote.  Schmidt  vs. 
Mitchell,  84  111.,  195. 

§  11.  Preponderance  of  Evidence  Sufficient. — Tlie  jury  are 
further  instructed,  that  in  civil  actions  of  this  kind,  it  is  not 
necessary  that  the  fact  of  the  sale  of  intoxicating  liquors,  or 
any  other  fact  necessary  to  a  recovery,  should  be  proved  be- 
yond a  reasonable  doubt;  it  is  only  necessary  that  the  facts 
should  be  proved  to  the  satisfaction  of  the  jury  by  a  pre- 
ponderance of  the  evidence.  Mayers  vs.  Smith,  13  N.  E. 
Kep.,  219. 

§  12.  Good  Faith  not  a  Mitipration,  When. — The  jury  are  in- 
structed, that  although  they  may  believe,  from  the  evidence, 
that  any  or  either  of  the  defendants,  in  good  faith,  instructed 
his  bar-keeper  not  to  sell  liquor  to  the  deceased,  still,  this  fact 
cannot  be  considered  by  the  jury  in  mitigation  of  the  actual 
damages  sustained  by  the  plaintiff,  if  any  such  have  been 
proved,  in  case  you  find  such  defendant  or  defendants  guilty. 

If  the  jury  believe,  from  the  evidence,  that  the  deceased 
died,  from  the  effect  of  what  is  known  as  {sunstroke)^  and 
that  that  disease  was,  in  a  measure,  caused  by  the  habitual  in- 
toxication of  the  deceased,  for  a  considerable  time  before  his 
death,  still,  the  defendants  would  not  be  liable  for  causing  his 
death,  unless  the  plaintiff  has  proved,  by  a  preponderance  of 
evidence,  that  the  defendants,  or  one  of  them,  furnished  the 
deceased  with  liquors,  which  caused  such  habitual  intoxication, 
in  whole  or  in  part 
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§  13.  Verdict  Mnst  be  Founded  oa  the  Evidence. — In  deter- 
mining any  of  the  questions  of  fact  presented  in  this  case,  the 
jury  should  be  governed  solely  by  the  evidence  introduced 
befoi'e  tliem;  the  jury  have  no  right  to  indulge  in  speculations 
or  conjectures,  not  supported  by  the  evidence. 


CHAPTEE  XXVL 


LANDLOKD  AND  TENANT. 


Sec.  1.  Relation  of  landlord  and  tenant  mnst  exist* 

*Z,  Occupant  liable  for  rent,  when — Illinois. 

8.  Lease  not  modified  or  surrendered — Suit  for  rent. 

4.  Surrender  of  premises,  bow  effected. 

5.  Surrender  must  be  assented  to  by  landlord. 

6.  Eviction  stops  the  rent. 

7.  Eviction  from  a  part  of  the  premises. 

8.  Forcible  expulsion  not  necessary. 

9.  Acts  of  trespass,  not  eviction. 

10.  What  is  an  eviction. 

11.  LandIord*s  lien  for  rent,  by  statute. 

12.  Levy  oi  distress  warrant  not  necessary  to  perfect  lien. 
18.  Lien  a/arainst  purchaser  from  tenant,  when. 

14.  Tenant  holdings  over,  contract  implied. 

15.  New  contract  implied,  when. 

16.  Contract  not  implied  from  holdinfi^  over,  when. 

17.  Wrongful  holding  over — Illinois. 

18.  Tenant  cannot  deny  landlord's  title. 

19.  Landlord  not  bound  to  repair. 

20.  Title  to  crops. 

21.  Tenant*s  right  to  remove  fixtures. 

§  1.  Relation  of  Landlord  and  Tenant  Must  Exist. — The  jnry 
are  instructed,  that  this  is  a  suit  brought  by  the  plaintiff  to 
recover  rent  for  the  use  and  occupation  by  the  defendant  of 
the  premises  in  question,  and  to  entitle  the  plaintiff  to  recover 
the  jury  must  believe,  from  the  evidence,  not  only  that  the 
defendant  occupied  the  premises,  as  alleged,  but  that  he  occu- 
pied them  as  the  tenant  of  the  plaintiff. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
plaintiff  was  the  owner  of  the  property  in  question  during  the 
time  alleged  and  that  the  defendant  occupied  the  same  during^ 
etc.,  still  this  would  not  authorize  the  plaintiff  to  recover 
unless  the  jury  believe,  from  the  evidence,  that  the  defendant 
acknowledged  tlie  rights  of  the  plaintiff  in  the  property  and  he 
held  the  same  under  the  plaintiff.    Zockwood  vs.  Thunder 

(278) 


LANDLORD    AND    TENAlTr.  279 

Baijy  etc.j  42  Mich.,  636;  Moses  vs.  Arnold^  43  Iowa,  187; 
Noyes  vs.  Loving^  55  Me.,  408;  Cent.  Mills  Co.  vp.  Ilart^  1'24 
Mase.,  123;  Moore  vs.  Harvey^  50  Vt,  297;  Gallagher  vs. 
HimiN)ergery  57  Ind.,  63. 

§  2.  Occapant,  Liable  for  Rent^  When — ^Xllinois. — Tlie  court 
further  instructs  the  jury,  that  under  the  laws  of  this  state,  in 
all  cases  where  lands  belonging  to  one  person  are  held  and 
oocnpied  bv  another,  without  any  special  agreement  for  the 
rent  of  such  premises,  the  owner  of  the  land  may  sue  for,  and 
recover  as  rent,  a  fair  and  reasonable  satisfaction  for  such  use 
and  occupation  of  his  land. 

The  court  furtlier  instructs  the  jury,  that  if  they  believe, 

from  the  evidence,  that  the  plaintiflE,  during  the  year was 

the  owner  of  the  land  for  which  rent  is  claimed  in  this  suit, 
and  that  the  defendant,  during  the  same  year,  used  and  occu- 
pied said  premises,  by  pasturing  his  cattie  thereon,  without 
any  special  agreement  as  to  the  payment  of  rent,  then  under 
the  laws  of  this  state,  the  plaintiff  has  the  right  to  recover  in 
this  suit,  what  such  use  and  occupation  was  reasonably  worth, 
under  the  evidence  in  this  case.     K.  S.  IIL,  Chap.  80,  §  1. 

§  3.     Lease  not  Modified  or  Sarrendered — Suit  for  Rent. — The 

court  instructs  the  jury,  that  if  they  believe,  from  the  evidence, 
that  on  or  about,  etc.,  the  plaintiff  and  defendant  entered  into 
a  verbal  contract,  by  which  the  defendant  rented  the  promises 
in  question  of  the  plaintiff  for  the  then  coming  season,  or  for 
the  then  next  year,  and   agreed  to  pay  as  rent  therefor  the 

eum  of  $ ,  and  the  jury  further  believe,  from  the  evidence, 

that  that  contract  has  never  been  modified,  or  rescinded,  by 
any  subsequent  agreement  of  the  parties,  and  that  the  defend- 
ant occupied  the  premises,  under  such  original  contract,  then 
the  plaintiff  wnll  have  the  right  to  recover  the  amount,  so 
agreed  to  be  paid  as  rent,  from  the  defendant  in  tliis  action. 

If  the  jury  believe,  from  the  evidence,  that  the  lease  in 
question  was  executed  by  the  plaintiff  and  defendant,  and  that 
the  defendant  went  into  the  possession  of  the  premises,  under 
said  lease,  and  also,  that  said  lease  has  never  been  canceled,  or 
surrendered,  by  the  agreement  of  the  parties,  then  the  jury 
should  find  for  the  plaintiff,  for  the  time  dm*ing  which  they 
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believe,  from  the  evidence,  the  rent  has  remained  unpaid,  at 

the  rate  of  $ per  year,  unless  the  jury  further  believe, 

from  the  evidence,  that  the  contract  was  subsequently  modi- 
fied, by  agreement  of  tlie  parties,  and  the  rent  reduced  to 

$ per  year,  in  which  case  the  jury  should  calculate  the 

rent  due,  at  the  rate  of  $ a  year,  since  the  making  of  such 

new  arrangement,  less  the  amount  paid  thereon,  if  they  find, 
from  the  evidence,  that  any  portion  of  the  rent,  coming  due 
after  that  date,  has  been  paid.  Strobie  vs.  Dills^  62  111.,  432. 
If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
and  defendant  executed  the  lease,  introduced  in  evidence,  and 
that  the  defendant  entered  into  possession  of  the  premises, 
therein  described,  under  such  lease,  then  the  defendant  is 
liable  to  pay  to  the  plaintiff  the  amount  of  the  rent  accrued 
thereon,  up  to  the  day  of,  etc.,  after  deducting  such  payments 
as  the  jury  believe,  from  the  evidence,  have  been  made  there- 
on, unless  the  jury  further  believe,  from  the  evidence,  that 
said  ]ease  has  been  canceled,  surrendered  or  modified,  by  some 
subsequent  agreement  between  the  parties. 

§  4.  Surrender  of  Premises,  How  EflPected. — In  respect  to  the 
alleged  surrender  of  the  premises,  the  court  instructs  the  jury, 
that  a  valid  surrender  of  a  lease,  and  of  the  estate  thereby 
created,  can  only  be  made  by  a  mutual  agreement,  or  assent 
of  the  landlord  and  tenant,  to  that  effect  Nelson  vs.  Thomp- 
son^ 23  Minn.,  508;  Morgan  vs.  Smiihy  70  H".  Y.,  537;  Ladd 
vs.  Smithy  6  Oreg.,  316. 

§  5.  Surrender  Must  be  Assented  to  by  Lantllord. — The  jury 
are  instructed,  that  no  surrender  of  the  premises  in  question, 
by  the  defendant,  could  take  effect  unless  the  plaintiff,  by  him- 
self or  by  some  autliorized  agent,  accepted  such  surrender;  and 
although  the  jury  may  believe,  from  the  evidence,  that  the 
defendant  vacated  the  premises  in  controversy,  and  gave  notice 
thereof  to  the  plaintiff,  yet  this  alone  would  not  exonerate 
the  defendant  from  the  payment  of  rent  thereafter,  unless  the 
surrender  was  assented  to  by  the  plaintiff,  as  a  surrender  of  the 
possession  to  him.     Taylor's  Land,  and  Ten.,  §  515. 

The  jury  are  instructed,  that  although  they  may  believe, 
from  the  evidence,  that  the  defendant  moved  away  from  the 
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premises  in  questioDj^and  sent  the  keys  of  the  building  to 
the  plaintiff,  and  that  the  plaintiff  retained  the  keys,  this  alone 
would  not  constitute  a  surrender  of  the  premises  by  the  de- 
fendant, and  an  acceptance  of  such  surrender  by  the  plaintiff. 
Tovmsend  vs.  Albert,  3  £•  D.  Smith,  660;  Withers  vs.  Larror 
lee,  48  Me.,  670. 

Tliat  to  constitute  a  valid  surrender  of  a  lease,  or  of  leased 
premises,  there  must  be  an  offer  to  surrender  by  the  tenant 
and  such  offer  must  be  accepted  by  the  landlord. 

§  6.  Eviction  Stops  the  Rent. — The  principle  upon  which  a 
tenant  is  required  to  pay  rent,  is  the  bcnolicial  enjoyment  of 
the  premises  unmolested  in  any  way  by  the  landlord;  and  in 
this  case,  if  the  jury  believe,  from  the  evidence,  that  after  de- 
fendant went  into  possession  of  the  premises,  the  plaintiff  took 
possession  of  any  part  of  the  premises  leased,  against  the  con- 
sent of  the  defendant,  and  in  such  a  way  as  to  prevent  the  de- 
fendant having  the  beneficial  use  of  all  the  premises  leased, 
this  in  law  is  an  eviction,  and  releases  the  defendant  from  the 
payment  of  any  more  rent  while  such  eviction  continues. 

§  7.  Eviction  fh)ni  a  Part  of  the  Premises. — Although  the 
jury  may  believe,  from  the  evidence,  that  the  defendant  has 
never  been  disturbed  in,  or  evicted  from,  the  main  building 
on  the  leased  premises,  and  that  he  has  had  the  use  and  enjoy- 
ment of  the  same,  still,  if  they  further  believe,  from  the  evi- 
dence, that  the  plaintiff  has  taken  possession  of  any  material 
part  of  the  premises  leased  without  the  consent  of  the  defend- 
ant, this  in  law  is  an  eviction,  and  the  defendant  is  not  bound 
to  pay  any  rent,  during  the  time  of  such  eviction,  for  the  part 
of  the  premises  which  he  did  use  and  occupy.  Taylor's  Land. 
&  Ten.,  §  378;  Walker  vs.  Tucker,  70  111.,  527;  Lewis  vs.  Payn, 
4  Wend.,  423;  Golbv/m  vs.  Morrill^  117  Mass.,  262;  Day  vs. 
Wa^on,  8  Mich.,  635;  Skaggs  vs.  Em&i^son,  50  Cal.,  3. 

§  8.  Forcible  Expulsion  not  Necessary. — Forcible  expulsion  is 
not  necessary  to  cause  an  eviction;  any  act  done  in  violation 
of  the  rights  of  the  tenant  without  his  consent,  which  de- 
prives him  of  the  beneficial  use  and  enjoyment  of  a  material 
part  of  the  premises  leased,  will  amount  to  an  eviction;  if  the 


282  LANDLOBD    AND    TENANT, 

jury  in  tliis  case  believe,  from  the  evidence,  that  the  plaintiff, 
after  making  the  lease,  without  the  consent  of  the  defendant, 
took  possession  of  any  material  part  of  the  premises  leased, 
then  the  defendant  is  released  from  the  payment  of  all  rent 
accruinpj  after  that  date.     Taylor's  Land,  and  Ten.,  §  381. 

If  you  believe,  from  the  evidenc^e  in  this  suit,  that  the 
plaintiff,  after  leasing  the  premises  to  the  defendant,  leased  a 
part  of  said  premises  to  one  H.  W.,  who  has  since  taken  pos- 
session of  the  same  under  the  lease  to  him,  then  in  law  this  is 
an  eviction  from  the  time  the  said  H.  W.  so  took  possession, 
and  the  defendant  is  released  from  the  payment  of  all  rent  ac- 
cruing during  such  eviction.     Smith  vs.  Wise  et  al.y  58  111.,  141. 

If  you  believe,  from  the  evidence,  that  the  defendant  was 
a  tenant  of  the  premises  at  the  time  in  question,  under  a  lease 
from  the  plaintiff,  and  that  against  defendant's  consent,  and 
without  any  understanding  or  agreement  permitting  it,  the 
plaintiff  tO'>k  possession  of  any  material  part  of  said  premises 
and  evicted  the  defendant  therefrom,  and  prevented  him  from 
using  and  occupying  the  same,  then  such  eviction  worked  an 
extinguishment  of  all  rent  for  the  whole  of  said  premises 
from  the  time  such  eviction  occurred,  notwithstanding  the 
defendant  continued  to  occupy  a  portion  of  said  premisrs 
after  that  time.     Plaice  vs.  P.,  Ft  W.  cfe  G.  Ry.  Co,,  34  111.,  13. 

■ 

§  9.  Acts  of  Trespass  not  Eviction. — The  court  instructs  the 
jury,  that  to  constitute  an  eviction  there  must  be  something 
more  than  a  mere  trespass  by  the  landlord;  there  must  be  some- 
thing of  a  permanent  character  done  by  him,  with  the  intention 
of  depriving  the  tenant  of  the  enjoyment  of  the  premises,  or  of 
some  part  thereof.  The  question  of  eviction  or  no  eviction  is 
a  question  to  be  decided  by  the  jury,  in  view  of  all  the  facts 
and  circumstances  proved  on  the  trial. 

The  jury  are  instructed,  that  while  the  law  is,  that  if  the 
tenant  loses  the  benefit  of  the  enjoyment  of  any  material  por- 
tion of  the  demised  premises  by  the  willfu^  act  of  the  landlord, 
the  rent  is  thereby  suspended,  yet  to  have  this  effect  the  act 
of  the  landlord  must  be  something  more  than  a  mere  trespass; 
it  must  be  something  of  a  permanent  character,  and  have  the 
effect  of  depriving  the  tenant  of  the  enjoyment  of  the  prem- 
ises from  which  the  eviction  is  alleged.  Taylor's  Land,  and 
Ten.,  §  380;  Lynch  v.  Baldwin^  69  111.,  210, 
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§  10.  What  Constitntes  Eviction. — Tho  court  instrncts  the 
jury,  tliat  some  acts  of  interference  by  tho  landlord  with  the 
tenant's  enjoyment  of  tlie  premises  may  be  mere  acts  of  trea- 
pass,  or  they  may  amount  to  an  eviction.  The  question 
whether  they  partake  of  the  latter  character  depends  upon  the 
intention  with  which  they  are  done,  and  the  character  of  the 
acts.  If  they  clearly  indicate  an  intention  on  the  landlord's 
part  that  the  tenant  should  no  longer  continue  to  hold  the 
premises,  and  he  thereby  losoi  the  beneficial  use  of  the  same, 
this  would  constitute  an  eviction;  otherwise  they  would 
amount  to  no  more  than  acts  of  tresjxiss.  Saynea  et  al.  vs. 
Smith,  63  III.,  430;  Taylor's  Land,  and  Ten.,  §  380;  Myers  vs. 
Gemmel^  10  Barb.,  537;  Uazlett  vs.  Powell^  30  Penn.  St.,  293; 
Mirick  vs.  Hoppin,  118  Mass.,  582. 

To  constitute  an  eviction  the  acts  of  interference  by  the 
landlord  with  the  tenant's  possession  must  clearly  indicate  an 
intention,  on  the  part  of  the  landlord,  that  the  tenant  shall  no 
longer  continue  to  hold  the  premises,  or  some  material  part 
thereof.    Morrisa  vs.  Tilhoriy  81  111.,  607. 

§  11.  Landlord's  Lien  for  Rent — By  Statute. — The  jury  are 
instructed,  that  the  statute  of  this  state  gives  a  landlord  a  lien 
upon  the  crops  grown  or  growing  upon  the  demised  premises, 
in  any  year,  for  the  rent  that  shall  accrue  for  that  year, 
whether  the  rent  be  payable  in  money,  labor,  or  a  share  of  the 
crops  raised;  and  this  lien  is  not  contined  to  any  particular 
crop,  but  embraces  all  the  crops,  or  any  portion  of  them,  no 
matter  upon  which  particular  part  of  the  premises  they  were 
raised.     ThompHon  vs.  Mead,  67  111.,  395. 

Under  our  statute  the  landlord  has  a  lien  upon  the  crops 
grown  and  growing  upon  the  demised  premises,  in  any  year, 
for  the  rent  thereof  for  that  year,  and  such  lien  continues  for 
the  period  of  six  moutlis  after  the  expiration  of  the  term  for 
which  the  premises  were  rented,  and  no  levy  of  the  crops  thus 
grown,  or  sale,  under  an  execution  against  the  tenant,  will 
divest  the  landlord  of  such  lien.     Miles  vs.  James,  36  111.,  399. 

The  law  of  this  state  gives  a  landlord  a  lien  upon  the  crops 
grown  or  growing  upon  the  premises,  in  any  one  year,  for  tho 
rent  thereof  for  that  year,  and  it  does  not  matter  whether 
the  crops  are  i*aised  by  the  tenant  to  whom  the  premises  wei  e 
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leased  by  the  landlord  in  the  first  instance,  or  whether  they 
were  raised  by  a  sub-tenant  under  such  prior  lease.  TJhl  vs. 
Dighton,  25  III,  164. 

§  12.     Levy  of  Distress  Warrant  not  Necessary  to  Perfect  Lien. 

— The  court  instructs  the  jury,  that  the  law  gives  the  landlord 
a  lien  upon  the  crops  grown  or  gi'owing  upon  the  rented  prem- 
ises, in  any  one  year,  for  the  rent  of  that  year;  that  such  lien 
does  not  depend  upon  the  levy  of  any  distress  warrant,  but  is 
given  by  the  statute,  and  no  creditor  of  the  tenant  can  defeat 
the  landlord's  lien  by  levying  an  attachment  or  an  execution 
upon  the  property  before  the  issuing  of  a  distress  warrant  by 
the  landlord.    Mead  vs.  Thampeon^  78  Dl.,  62, 

§  13.  Lien  against  Purchaser  fi*om  Tenant,  When. —  That  a 
purchaser  of  grain  raised  by  a  tenant,  upon  which  the  landlord 
lias  a  lien  for  rent,  with  full  knowledge  of  that  fact,  and  that 
the  rent  is  not  fully  paid,  will  be  liable  to  the  landlord  for  the 
rent  due  to  the  extent  of  the  value  of  the  grain  purchased  by 
him. 

The  court  instructs  the  jury,  that  the  lien  given  to  a  land- 
lord upon  the  crops  gi'own  or  growing  upon  the  demised 
premises,  in  any  one  year,  for  the  rent  of  that  year,  cannot  be 
defeated  by  a  sale  of  such  crop,  or  any  portion  of  it,  by  the 
tenant  to  a  person  who  has  notice  of  the  fact  of  the  tenancy, 
and  that  the  crop  was  raised  on  the  premises  rented. 

And  when  a  purchaser  of  corn  from  a  tenant  knows  of  the 
fact  of  tenancy,  and  that  his  vendor,  as  such  tenant,  had  raised 
the  corn  on  the  demised  premises,  this  will  be  notice  to  him 
of  any  lien  the  landlord  may  have  upon  the  same  for  unpaid 
rent     Watt  vs.  Scqfield,  76  111.,  261. 

The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  when  the  defendant  purchased  the  grain  in 
question  he  knew  that  A.  B.  rented  from  the  plaintiff  the  land 
whereon  the  grain  was  raised,  and  that  hq, neglected  and  failed 
to  inquire  into  the  facts  regarding  the  plaintiff's  lien  thereon, 
to  the  extent  that  a  reasonably  prudent  man  should  have  done 
under  the  circumstances  proved,  then  the  jury  should  find  for 
the  plaintiff.     Prettyman  vs.  Unland^  77  111.,  206. 

§  14.     Tenant  Holding   Over — Ck>ntract  Implied. — The  court 
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instrncts  the  jury,  that  when  a  tenant  holds  over  after  the  ex- 
piration of  hiB  term,  with  the  assent  of  the  landlord,  expressed 
or  implied,  if  there  is  no  special  agreement  to  the  contrary, 
it  will  be  upon  an  implied  agreement  or  liability  to  pay  rent 
thereafter  on  the  same  terms  as  to  amonnt  and  times  of 
payment  as  were  provided  in  the  original  lease.  Taylor's 
Lmd.  and  Ten.,  §  525;  Clapp  vs.  JIfoble,  84  III.,  62;  Weston 
vs.  Weston^  102  Mass.,  514;  Schuyler  vs.  Smith,  51  N.  F.,  309; 
Bacon  vs.  Brawny  9  Conn.,  334;  If^inney  vs.  St.  Louis  et  al.y 
39  Mo.,  177. 

When  a  person  rents  property  for  a  definite  period  of  time, 
as  for  a  year,  and  the  tenant  remains  in  possession  of  the 
premises,  holding  over  after  the  expiration  of  the  term  for 
which  the  property  was  rented,  and  after  a  reasonable  time  for 
surrendering  up  the  possession,  with  the  consent  of  the  land- 
lord, expressed  or  implied,  but  without  any  new  agreement, 
the  law  will  imply  a  new  leasing  for  the  same  length  of  time 
as  the  original  leasing  and  upon  the  same  terms. 

In  this  case,  if  yon  believe,  from  the  evidence,  that  some 
time,  or  about,  etc.,  the  defendant  leased  the  premises  in  ques- 
tion for  the  then  next  ensuing  season  {or  year),  agreeing  to  pay 

therefor  the  snm  of  % ;  and  if  you  further  believe,  from 

the  evidence,  that  after  the  expiration  of  that  lease  the  defend- 
ant went  on  in  the  use  and  occupation  of  the  premises,  in  the 
same  manner  as  he  had  used  them  under  the  lease,  with  the 
consent  of  the  plaintiflF,  but  without  any  new  contract  between 
the  parties,  until  the  month  of,  etc.,  then  the  law  would  imply 

a  new  renting  for  the  season  {or  year)  of ,  upon  the  same 

terms  as  the  original  renting. 

Where  a  tenant  holds  over  after  the  expiration  of  his  lease, 
a  continuance  of  the  tenancy  on  the  same  terms  will  be  pre- 
sumed against  him;  and  where  a  tenant,  from  year  to  year, 
continues  to  occupy  and  e:iters  upon  another  year,  with  the 
knowledge  of  the  landlord,  without  objection  from  him,  a  ten- 
ancy for  another  year  is  thus  created,  upon  the  same  terms 
and  conditions  as  those  of  the  vear  before. 

§  15.  New  Contract  Implied,  When. — That  when  a  tenant, 
under  a  lease  from  year  to  year,  is  notified  by  his  landlord, 
before  the  expiration  of  his   term,  that  if  he  occupies  the 
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premises  another  year  he  will  have  to  pay  a  certain  increased 
rent,  and  the  tenant  holds  over  without  any  further  contract 
or  understanding  between  the  parties,  such  act  of  holding  over 
will  be  construed  as  an  implied  agreement  that  he  will  hold 
the  premises  upon  the  new  terms  imposed.  Despard  vs. 
WaJhridge^  15  N.  T.,  374;  Higgins  vs.  Halligan^  46  111.,  173; 
Hunt  vs.  Bailey^  39  Mo.,  257. 

§  16.     When  Contract  not  Implied   from  Holding  Over. — If  the 

jury  believe,  from  the  evidence,  that  the  plaintifiE  never  con- 
sented to  remain  in  the  premises  for  any  term  after  the  expira- 
tion of  his  lease,  but  merely  held  over  for  six  or  seven  days, 
and  then  moved  out,  and  never  paid  any  rent  after  the 
expiration  of  his  lease,  nor  did  anything  indicating  any  inten- 
tion to  stay  in  the  promises  for  any  further  term  after  such 
expiration,  then  he  is  only  liable  to  pay  the  rent  for  the  time 
he  did  stay  in  the  premises. 

The  jury  are  instructed,  as  a  matter  of  law,  that  where  a 
tenant  occupies  premises  under  a  lease  for  a  year  or  years  and 
holds  over  after  the  expiration  of  the  lease  without  making 
any  new  arrangement  with  the  landlord,  regarding  such  hold- 
ing over,  then  the  tenant  may,  at  the  election  of  the  landlord, 
be  treated  as  a  tenant  for  another  year  upon  the  terms  of  the 
original  lease.  Whether  in  this  case  the  defendant  did  hold 
over  after  the  termination  of  his  lease,  and  if  he  did,  whether 
such  holding  over  was  with  the  consent  of  the  plaiptifl,  or 
under  any  new  arrangement  between  the  parties,  are  all  ques- 
tions of  fact  to  be  determined  by  the  jury  from  the  evidence 
in  the  case. 

The  jury  are  instructed,  that  the  mere  holding  over  by  a 
tenant  after  the  expiration  of  his  lease  without  any  new 
arrangement  or  agreement  with  his  landlord,  is  not  of  itself 
sufficient  to  create  a  new  tenancy  from  year  to  year,  but  in 
such  case,  if  the  landlord  elects  to  consider  such  holding  over 
a  renewal  of  tlie  tenancy,  it  will  in  law  amount  to  such  re- 
newal. But  whether  in  this  case,  etc.  (as  in  last  instruction 
to  the  end). 

§  17.  WrongM  Holding  (h^er — ^Illinois. — The  court  instructs 
the  jury,  that  when  a  lease  has  expired  by  its  terms  and  the 
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tenant  holds  over,  such  holding,  though  intentional,  is  not  with- 
in the  statute  imposing  the  penalty  of  double  rent,  unless  such 
holding  over  is  knowingly  and  willfully  wrongful.  When  a 
tenant  continues  to  hold  over,  after  the  expiration  of  his  lease, 
under  a  reasonable  belief  that  he  was  doing  so  rightfully,  he  does 
not  incur  the  penalty  of  double  rent  for  holding  over. 

That  the  question  whether  tlie  defendant  wrongfully  held 
over  the  possession  of  the  premises  after  the  expiration  of  his 
lease,  is  a  question  of  fact  to  be  determined  by  the  jury,  from 
all  the  evidence  in  the  case  ;  and  though  the  jury  may  believe, 
from  the  evidence,  that  the  defendant  did  hold  over  wrong- 
fully, still  if  they  further  believe,  from  the  evidence,  that  the 
defendant  had  reasonable  grounds  for  believing,  and  did  be- 
lieve, he  had  a  right  to  hold  over,  then  he  would  not  be  liable 
to  the  penalty  of  i)aying  double  rent  for  the  premises.  Stewart 
vs.  Ilainiltony  66  111.,  255. 

§  18.  Tenant  Cannot  Deny  Landlord's  Title. — The  court  in- 
structs the  jury,  as  a  matter  of  law,  that  a  tenant  is  not  per- 
mitted to  deny  the  title  of  his  landlord  to  the  premises  leased 
nor  the  title  of  those  who  hold  under  the  landlord.  And  in 
this  case,  if  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant leased  the  premises  in  question  from  the  mother  of 
the  plaintiflF,  and  took  possession  of  the  same  under  such  lease, 
and  has  not  since  surrendered  up  such  possession,  then,  if  the 
jury  fm-ther  believe,  from  the  evidence,  that  the  mother  of 
plaintiff  is  dead,  and  that  she  willed  the  premises  to  the  plaint- 
iif,  as  claimed,  then  the  defendant  is  not  permitted  to  deny 
the  plaintiff's  title,  so  long  as  the  defendant  remains  in  such 
possession. 

§  1 9.  Landlord  not  Bound  to  Repair. — The  jury  are  instruct- 
ed, that  under  the  lease  introduced  in  evidence  the  landlord 
was  under  no  obligation  to  make  repairs  on  the  premises,  or  to 
]iay  for  any  made  by  defendant;  and  unless  the  jury  believe, 
from  the  evidence,  that  some  subsequent  agreement  or  arrange- 
ment has  been  made  by  the  parties,  by  which  the  plaintiff  has 
agreed  to  make  such  repairs,  or  to  pay  for  those  made  by  de- 
fendant, then,  as  to  the  question  of  repairs,  the  jury  should 
find  for  the  plaintiff. 
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That  without  some  express  agreement  to  that  eflFect,  a  land- 
lord is  under  no  obligation  to  make  repairs  on  the  premises 
during  the  time  for  which  they  are  leased.  Taylor's  Land, 
and  Ten.,  §  327. 

§  20.  Title  to  Crops. — The  title  to  the  crop  raised  on  rented 
land  is  not  in  the  landlord,  so  as  to  empower  him  to  sue  for 
and  recover  upon  it  in  trespass,  or  its  value  in  trover.  He  has 
a  special  lien  upon  it  given  by  statute,  which  maybe  enforced 
by  distress  for  rent     Mqrrill  vs.  Barnes^  57  Ga.,  404. 

The  law  is,  in  the  case  of  a  leasing  of  land  for  a  share  of  the 
crops  raised,  to  be  divided  after  they  are  raised  and  gathered, 
that  the  title  to  the  whole  of  the  crop  will  be  and  remain  in 
the  tenant,  until  the  crop  has  been  divided  and  possession 
given  to  the  landlord  of  his  share.  Sargent  vs.  Courrier^  ^^ 
111.,  245;  Townsend  vs.  Isenherger^  45  la.,  670. 

In  farming  on  shares,  the  tenant,  as  against  the  landlord,  is 
entitled  to  the  possession  of  the  whole  crop  while  it  is  grow- 
ing, and  may  recover  damages  from  the  landlord  if  the  cattle 
of  the  latter  wrongfully  break  into  the  field  and  injure  the 
crop.    Front  vs.  Hardin^  56  Ind.,  165. 

Note. — It  seemn,  the  tenant,  farming  land  on  shares,  cannot  sue  the  land- 
lord in  trespass  to  recover  for  injury  done  to  tbe  growing  crop  by  live  stock 
belonging  to  the  landlord,  for  the  parties  are  co-tenants  of  the  property. 
WelU  vs.  HoUenheck,  37  Mich.,  604. 

§  21.  Tenant's  Right  to  Remove  Fixtures. — ^If  the  jury  believe, 
from  the  evidence,  that  the  defendant,  while  occupying  the 
premises  in  question  under  a  lease  from  the  plaintiff,  erected 
the  (cribs)  in  controversy  for  his  own  use  and  benefit  while  ho 
should  occupy  the  farm  and  without  any  agreement  or  under- 
standing with  the  plaintiff  that  they  should  be  left  on  the 
place,  then  the  defendant  had  a  right  to  take  down  and  remove 
the  cribs  at  any  time  before  or  at  the  expiration  of  his  lease. 

If  the  defendant  leased  the  storeroom  in  question  of  the 
plaintiff  for  the  period  of,  etc,  and  afterwards,  for  his  own  use 
and  benefit,  placed  the  (counters)  in  controversy  in  the  build- 
ing with  the  intention  of  removing  the  same  at  the  expiration 
of  his  lease,  and  without  any  agreement  or  understanding  with 
the  plaintiff  that  they  would  be  left  in  the  building,  then  the 
defendant  had  the  right,  etc. 
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The  jury  are  instructed,  as  a  matter  of  law,  that  a  tenant's 
right  to  remove  a  building  or  other  improvement  placed  on 
leased  land  is  restricted  to  the  duration  of  his  tenancy.  If  not 
removed  before  the  tenant  abandons  the  premises  the  build- 
ing or  other  improvement  becomes  a  part  of  the  fi'eehold  and 
belongs  to  the  owner  of  the  land.  Griffin  vs.  Hansdellj  71 
Ind.,  440 ;  Watrws  vs.  Ca?nbridge  BanJCy  124  Mass.,  57 1 ;  Mer- 
ritt  vs.  Jndd^  14  Cal.,  59 ;  Ewell  on  Fixtures,  143. 

If  a  tenant  omit  to  remove  fixtures  placed  by  him  on  the 
leased  premises,  until  after  his  right  to  use  and  occupy  the 
premises  has  expired,  and  his  possession  has  become  wrong- 
ful, then  he  is  deemed  to  have  abandoned  his  right  of  re- 
moval, and,  if  he  afterwards  remove  them,  he  is  a  trespasser. 
Cromie  vs.  Hoover^  40  Ind.,  49. 
19 
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LIMITATIONS. 


Sec.    1.  Statute  a  bar,  when. 

2.  PaymeDt,  a  new  promise. 

3.  When  the  statute  begins  to  run. 

4.  Running  accounts. 

5.  Absence  from  the  State. 

6.  Debt  revived  by  new  promise. 

7.  Must  be  a  promise  to  pay  the  debt. 

8.  What  amounts  to  a  promise. 

9.  What  is  not  a  promise. 
10.  Fraud  and  deceit. 

§  1.  Statute  a  Bar,  When. — Tlie  court  instructs  the  jury, 
that  in  cases  like  the  one  on  trial,  unless  the  suit  is  commenced 
within  (Jive)  years  after  the  cause  of  action  accrues,  then  the 
statute  of  limitations  is  a  complete  bar.  And,  in  this  case,  if 
the  jury  believe,  from  the  evidence,  that  suit  was  not  com- 
menced within  (five)  years  after  the  cause  of  action  accrued, 
that  is  within  (Jive)  years  after  the  debt  sued  for  became  due, 
then  the  statute  of  limitations  is  a  complete  bar  to  this  suit, 
and  the  jury  must  find  for  the  defendant;  unless  the  jury 
further  believe,  from  the  evidence,  that  the  defendant  has 
made  a  new  promise  to  pay  the  debt  within  (^ve)  years  of  the 
commencement  of  the  suit 

§  2.  Payment  a  New  Promise. — If  the  jury  believe,  from 
the  evidence,  that  prior  to  the  spring  of,  etc.,  there  has  been  a 
running  account  between  the  plaintiff  and  defendant,  and  that 
at  that  time  the  defendant  made  a  payment  to  the  plaintiff 
upon  that  account  generally,  then  a  suit  by  either  party  for 
any  balance  claimed  to  be  due  on  such  account  could  have 
been  brought  by  such  party  at  any  time  within  (^ve)  years 
from  the  date  of  such  payment 

§  3.     When  the  Statute  Begins  to  Ran. — As  regards  the  do- 

(290) 
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fense  of  the  statnto  of  limitations  interposed  in  this  case,  the  jury 
are  instructed,  that  if  one  person  gives  credit  to  another  until 
he  gets  into  a  certain  condition  financially,  or  until  the  happen- 
ing of  a  certain  event  or  contingency,  then  a  cause  of  action 
will  not  arise  until  the  party  gets  into  such  financial  condition, 
or  until  such  event  or  contingency  has  hap})ened;  and  the 
statute  of  limitations  does  not  begin  to  run  until  the  cause  of 
action  has  arisen,  that  is,  until  a  suit  could  be  brought  for  the 
debt.  2  Par.  on  Cont.,  370;  See  Bradly  vs.  Cole,  25  K  W. 
Eep.,  851,  note. 

Tou  are  instructed,  that  the  statute  of  limitations  does  not 
begin  to  run,  in  any  case,  till  the  cause  of  action  has  accrued ; 
that  is,  not  till  the  party  has  a  right  to  sue  and  recover  on  the 
demand;  and  when  a  credit  has  been  given,  the  statute  does 
not  begin  to  run  till  the  credit  has  expired. 

And,  in  this  case,  if  you  believe,  from  the  evidence,  that 
any  credit  was  given  by  plaintiff  to  defendant,  then  the  {five) 
years'  limitation  did  not  begin  to  run  until  the  expiration  of 
that  credit. 

§  4.  Running  AcGonnto. — The  court  instructs  the  jury,  as 
a  matter  of  law,  that  in  the  case  of  running  accounts  between 
parties,  the  date  of  the  last  transaction,  which  was  prop/crly 
the  subject  matter  of  entry  in  such  account,  or  the  date  when 
such  item  became  payable,  is  the  time  at  which  the  right  of 
action  accrues  for  the  recovery,  by  either  party,  of  any  balance 
remaining  due  on  such  accounts.  Bradly  vs.  Cole,  25  N.  W. 
Eep.  852,  note. 

If  there  be  mutual  running  accounts  between  parties,  and 
there  is  any  item  for  which  a  credit  or  a  charge  could  be 
properly  made  within  {Ji^^e)  years  before  bringing  suit,  or 
where  a  payment  has  been  made  by  one  of  the  parties  upon 
the  account  within  {five)  years,  such  credit,  charge  or  pay- 
ment is  evidence  of  a  promise  implied  by  law  to  pay  the 
balance  of  such  account.  And,  in  such  case,  a  suit  for  such  bal- 
ance, if  brought  within  {five)  years  after  such  credit,  charge  or 
payment,  is  not  barred  by  the  statute  of  limitations.  Burch 
vs.   WoodwoTth,  36  N.  W.  Eep.  721. 

If  you  believe,  from  the  evidence,  that  there  are  mutual 
running  accounts  between  the  parties,  and   involved   in  this 
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suit,  and  that  any  items  thereof  were  created  in  favor  of  the 
respective  parties  within  (Jive)  years  prior  to  the  commence- 
ment of  this  suit,  then  the  statute  of  h'mitations  should  not 
be  allowed  as  a  bar  against  any  part  of  such  accounts,  whether 
for  plaintifiE  or  defendant.  And,  in  such  case,  it  is  immaterial 
whether  such  demands,  or  any  part  thereof,  consist  of  book 
accounts,  or  rest  merely  in  memory;  neither  is  it  material,  in 
such  case,  whether  any  or  ail  of  such  demands  consist  of 
money  loaned,  goods  furnished,  labor  performed,  or  for  board 
or  rent.  In  either  case  the  whole  of  such  accounts  should  be 
taken  into  consideration  by  the  jury,  without  reference  to  the 
statute  of  limitations.  Angell  on  Lim.,  §  147;  2  Greenleaf 
Ev.,  §  445 ;  Ilannon  vs.  Engleman^  5  N.  W.  Eep.  791, 

§  5.  Absence  ftx)in  the  State. — The  jury  are  instructed,  that 
if  a  party  be  out  of  the  state,  so  that  process  cannot  be  served 
on  him  at  the  time  the  cause  of  action  accrues,  then  the 
statute  does  not  commence  to  run  until  he  returns  within  the 
state  again;  and,  in  such  case,  it  is  not  necessary  that  the  party 
should  absolutely  remove  from  the  state,  without  an  intention 
of  returning.  Any  absence  from  the  state,  when  the  cause  of 
action  accrues,  suspends  the  operation  of  the  statute  for  the 
time  being. 

Ton  are  instructed,  that  if  a  party  is  residing  within  this 
state  when  the  cause  of  action  against  him  accrues,  then,  in 
order  that  his  absence  from  the  state  shall  suspend  the  opera- 
tion of  the  statute,  it  must  appear  not  only  that  he  has  left 
the  state,  but  also  that  he  resides  out  of  the  state.  {111. 
Statute.)    Bradly  vs.  Cole^  25  N.  W.  Rep.  857,  note, 

§  6.  Debt  Revived  by  New  Promise. — The  jury  are  instructed, 
that  where  there  has  once  been  a  legal  obligation  to  pay,  and 
it  has  become  barred  by  the  statute  of  limitations,  the  moral 
obligation  to  pay  the  debt  is  a  sufficient  consideration  to  sup- 
port a  subsequent  promise  to  pay;  and  in  this  case,  though  the 
jury  may  find,  from  the  evidence,  as  to  any  of  the  plaintiff's 
demands,  that  the  same  were  once  due  from  the  defendant, 
but  that  the  cause  of  action  accnied  more  than  {five)  jqkt^ 
prior  to  the  commencement  of  this  suit,  yet,  if  the  jury 
further  find,  from  the  evidence,  that  the  defendant  has,  within 
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the  said  period  of  (five)  years,  promised  the  plain  tifif  to  pay 
such  debt,  then,  as  to  such  demand,  the  jury  should  find  for 
the  plaintiflE.     Bradly  vs.  Cole^  25  N.  W.  liep.,  857,  note. 

§  7.     The  Promise  Most  be  a  Promise  to  Pay  the  Debt. —  The 

jury  are  insti'ueted,  that  when  a  new  promise  is  relied  upon  to 
take  a  case  out  of  the  statute  of  limitation,  the  promise  must 
be  a  promise  to  pay  the  debt  The  word  promise  need  not  be 
used,  but  there  must  be  language  used  from  which  a  promise 
may  be  fairly  implied.  • 

§  8.  WhAt  Amounts  to  a  Promise. — If  the  jury  believe,  from 
the  evidence,  that  the  defendant,  upon  the  occasion  when  the 
new  promise  is  claimed  to  have  been  made,  said  to  the  plaint- 
iff, ('*/  krwio  the  debt  is  due^  and  ought  to  he  paid^''')  this  lan- 
guage would  authorize  the  jury  to  infer  a  promise  to  pay  the 
debt 

§  9.  What  is  Not  a  PromLso. — If  the  jury  believe,  from  the 
evidence,  that  upon  the  occasion  referred  to  by  the  witnesses, 
the  defendant  said,  Q^that  account  is  correct^^)  or,  {^^  I  received 
the  money ^^)  or  ("/  had  the  goods^^^)  or  ("  that  is  my  note^^'*) 
this  would  not  alone  amount  to  a  promise  to  pay  the  debt 
Ayei's  vs.  Richards^  12  111.,  146. 

§  10.  Fraud  and  Deceit. — The  court  instructs  the  jury,  that 
in  the  case  of  a  claim  or  demand  founded  on  fraud  and  deceit, 
the  statute  of  limitation  does  not  begin  to  run  until  after  the 
fraud  aud  deceit  are  discovered  by  the  injured  party.  Mc- 
Alpine  vs.  Hedges^  21  Fed.  Kep.,  689;  Odell  vs.  Burnham^ 
61  Wis.,  562;  Parker  vs.  Kuhji^  21  N.  W.  Eep.,  74. 

Though  you  may  believe,  from  the  evidence,  that  a  fraud 
was  practiced  upon  the  plaintiff  in  manner  and  form  as  charged 
in  his  declaration,  still,  if  you  further  believe,  from  the  evi- 
dence, that  the  plaintiff  discovered  the  fraud,  or  by  the  use  of 
reasonable  care  and  diligence  could  have  discovered  it,  more 
than  {fiv^  years  prior  to  the  commencement  of  tliis  suit,  then 
the  statute  of  limitations  constitutes  a  bar  to  the  plaintiff's 
right  to  recover,  and  you  should  find  for  the  defendant 

If  you  believC)  from  the  evidence,  that  a  fraud  was  prac- 
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ticed  upon  the  plaintiff,  as  charged  in  his  declaration,  still,  if 
you  further  believe,  from  the  evidence,  that  it  was  done  more 
than  {five)  years  prior  to  the  commencement  oT  this  suit,  then, 
under  the  pleadings  in  this  case,  the  statute  of  limitations  bars 
the  plaintiff's  right  of  recovery  against  the  defendant 


f- 


CHAPTER  XXVIII. 
MALICIOUS  PROSECUTION. 


Sec.    1.  What  must  be  proTed. 

2.  Charge  miuit  be  willfully  false. 

8.  What  is  probable  cause. 

4.  Arrest  without  probable  cause. 

5.  Malice  may  be  inferred  from  want  of  probable  cause. 

6.  Burden  of  proof  on  the  plaintiff. 

7.  What  is  a  want  of  probable  cause. 

8.  Want  of  probable  cause  cannot  be  inferred  from  malice. 

9.  Not  necessary  that  a  crime  should  have  been  committed. 

10.  The  prosecution  must  be  ended. 

11.  Discharisfe  by  the  justice. 

12.  Advice  of  counsel. 

18.  Presumption  from  good  character. 

§  1.  What  Must  be  Proved. — The  court  instructs  the  jury, 
that  if  they  believe,  from  the  evidence,  that  the  defendant 
maliciously  caused  the  arrest  and  imprisonment  of  the  plaint- 
iff, without  probable  cause,  as  alleged  in  the  declaration,  then 
the  jury  should  tind  for  the  plaintiff,  and  assess  his  damages 
at  what  they  think  proper,  from  the  facts  and  circumstances 
proved,  not  exceeding,  however,  the  amount  claimed  in  the 
declaration. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
had  probable  cause  to  believe  that  the  plaintiff  was  guilty  of 
the  offense  charged  against  him,  tlien  it  is  not  material  whether 
the  defendant  was  actuated  by  proper  or  improper  motives  in 
instituting  the  criminal  proceedings  against  the  plaintiff.  To 
authorize  a  recovery  in  this  class  of  cases  it  must  not  only 
appear  that  the  defendant  was  actuated  by  malice,  but  tbe  jury 
most  further  believe,  from  the  testimony,  that  the  defendant 
hiA  no  probable  cause,  or  no  reasonable  ground,  to  believe 
that  the  plaintiff  was  guilty  of  the  offense  charged  against 
him.  And  the  court  further  instructs  the  jury,  that  probable 
cause  means  a  reasonable  ground  of  suspicion,  supported  by 
circumstances  in  themselves  sufficiently  strong  to  warrant  a 

(295) 


296  MALICIOUS   PHOSEOUTION. 

reasonably  cautious  man  in  the  belief  that  the  person  accused 
is  guilty  of  the  offense  charged.  Arnes  vs.  Snider^  69  111., 
876;  FUcJcinger  vs.  Wagner^  46  Md.,  580;  Josaelyn  vs.  McAl- 
lister, 22  Mich.,  300;  Ca/r&y  vs.  Sheets,  67  Ind.,  375, 

The  court  instructs  the  jury,  that  want  of  probable  cause, 
though  negative  in  its  character,  must  be  shown  by  the  plaint- 
iff, by  affii*mative  evidence,  and  the  jury  have  no  right  to  infer 
it  from  any  degree  of  malice  which  may  be  proved.  Brown 
vs.  &rnith^  83  III.,  291;  Cottrell  vs.  JRichmond,  6  Mo.  App., 
688;  Lavender  vs.  Hodgins,  23  Ark.,  763;  Smith  vs.  Zent,  59 
Ind.,  362;  Evens  vs.  Thompson,  12  Heisk.,  534. 

§  2.  Charge  must  be  WillftiUy  False. — To  sustain  the  charge 
of  malice,  the  criminal  charge  must  appear,  by  a  preponder- 
ance of  the  evidence,  to  have  been  willfully  false.  To  sustain 
a  suit  for  malicious  prosecution,  the  facts  ought  to  be  such  as 
to  satisfy  any  unprejudiced,  reasonable  mind  that  the  accused 
had  no  ground  for  the  prosecution,  except  his  desire  to  injure 
the  accused.     Harpham  vs.  Whitney,  77  111.,  32. 

§  3.  "Wnhat  is  Pi'obable  Cause. — That  to  constitute  probable 
cause  for  a  criminal  prosecution,  there  must  be  such  reasona- 
ble grounds  of  suspicion,  supported  by  circumstances,  suffi- 
ciently strong  in  themselves,  to  warrant  an  ordinarily  cautious 
man  in  the  belief  that  the  person  arrested  is  guilty  of  the 
offense  charged.  Cooley  on  Torts,  181;  Fa/mam,  vs.  Feeley, 
56  ISr.  T.,  451;  Winehiddle  vs.  PoHerfieU,  9  Penn.  St.,  137; 
Collins  vs.  Uayte,  50  111.,  353;  Fagnan  vs.  Knox,  ^^  N.  T., 
525. 

Upon  the  question,  whether  the  defendant  had  probable 
cause  for  commencing,  etc.,  the  jury  are  instructed,  that  the 
true  inquiry  for  them  to  answer  is  not  what  were  the  actual 
facts  as  to  the  guilt  or  innocence  of  the  plaintiff,  but  what  did 
the  defendant  have  reason  to  believe,  and  what  did  he  believe  in 
reference  thereto,  at  the  time  he  made  the  complaint.  Gal- 
loway vs.  Burr  et  al,,  32  Mich.,  332. 

The  jury  are  instructed,  that  a  mere  belief  that  an  innocent 
man  is  guilty  of  a  crime,  is  not  alone  sufficient  to  justify  caus- 
ing his  arrest — the  facts  must  be  such  as  would  justify  an  ordi- 
narily intelligent  and  a  reasonably  prudent  j  erson  in  entertain- 
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ing  such  belief.  Wliether,  in  this  case,  such  facts  had  coino 
to  the  knowledge  of  the  defendant  at  the  time  he  entered  the 
complaint  against  the  plaintiflf,  is  a  question  of  fact  for  the 
jury  to  determine  from  a  preponderance  of  evidence.  Hays 
vs.  Blizzard^  30  Ind.,  457. 

The  jury  are  instructed,  that  in  determining  whether  the  de- 
fendant had  probable  cause  to  believe  that  the  plaintiflf  was 
guilty,  etc,  they  should  consider  that  question  in  reference  to 
the  facts  and  circumstances  relating  thereto,  and  which  influ- 
enced him  in  commencing  proceed  lugs  against  the  plaintiflf,  as 
they  were  known  or  as  they  reasonably  appeared  to  be  at  the 
time  he  made  the  complaint,  and  not  by  the  facts  and  circum- 
stances as  they  have  been  develoi^)ed  by  the  evidence  on  this 
trial.     Scott  vs.  Sheler,  28  Gratt,  891. 

If  you  believe,  from  the  evidence,  that  defendant  had  prob- 
able cause  to  institute  the  criminal  proceedings,  then  tlio 
plaintiflf  cannot  recover  in  this  suit;  and  probable  cause  is 
detined  to  be  reasonable  ground  for  suspicion,  supported  by 
circumstances  suflSciently  strong  themselves  to  warrant  an  im- 
partial and  reasonably  cautious  man  in  the  belief  that  the  per- 
son accused  is  guilty  of  the  oflFense  with  which  he  is  charged. 
Smith  vs.  Zent,  58  Ind.,  362. 

Probable  cause  for  instituting  a  criminal  prosecution  is  a 
reasonable  ground  of  suspicion,  supported  by  circumstances 
sufiiciently  strong  in  themselves  to  warrant  a  cautious  man  in 
the  belief  that  the  person  accused  is  guilty  of  the  oflfense 
charged.  Oalloway  vs.  Barr^  32  Mich.,  332;  Ames  vs.  Sni- 
der, 69  111.,  376. 

§  4.  Arrest  without  Probable  Cause.— If  the  jury  believe, 
from  the  evidence,  that  the  defendant  maliciously  caused  the 
arrest  of  the  plaintiflf,  on  a  criminal  charge,  without  probable 
cause  to  believe  that  he  was  guilty  of  the  crime  alleged  against 
liim,  as  charged  in  the  declaration,  then  the  jury  should  find 
the  defendant  guilty. 

§  5.     Malice  may  be  Inferreil  from  Want  of  Probable  Cause. — 

The  court  instructs  the  jury,  that  if  they  believe,  from  the 
facts  and  circumstances  proved  on  this  trial,  that  defendant 
had  not  probable  cause  for  prosecuting  the  plaintiflf,  and  that 
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he  did  prosecute  liim,  as  charged  in  the  declaration,  then  the 
jury  may  infer  malice  from  such  want  of  probable  cause. 
Cooley  on  Torts,  185;  Euoing  vs.  Sanfordy  19  Ala.,  605; 
riarkrader  vs.  Moore^  44:  Cal.,  144;  Pankett  va  Livennore^  5 
Clarke  (la.),  277;  Krug  vs.  Ward,  77  111.,  603;  Holliday  vs. 
Sterling,  62  Mo.,  321;  JEdgeworth  vs.  Carson,  43  Mich.,  241; 
Wertheim  vs.  Altschuler^  12  N.  W.  Rep.,  107, 

If  a  criminal  prosecution  is  shown  to  be  without  reasonable 
or  probable  cause,  the  jury  may  infer  malice. 

"If  you  believe,  from  the  facts  and  circumstances  as  given 
in  evidence,  that  the  defendant  had  not  probable  cause  for 
the  arrest  and  imprisonment  of  the  plaintiflf,  then  and  in  such 
case  you  may  infer  malice  from  such  want  of  probable  cause." 
Eoy\&.  Goings,  112  111.,  662. 

The  jury  are  instructed,  as  a  matter  of  law,  that  the  com-- 
mencement  of  a  criminal  prosecution,  simply  for  the  purpose 
of  collecting  a  debt  or  private  claim,  is  an  abuse  of  the  process 
of  the  court,  and  would  be  conclusive  evidence  of  malice  on 
the  part  of  tlie  person  commencing  such  proceeding,  and  in 
such  case  the  advice  of  counsel  would  be  no  protection. 
Whether  in  this  case  the  proceedings  were  commenced  against 
the  plaintiflf  with  a  honajide  intention  of  prosecuting  a  sup- 
posed criminal  offense  or  merely  for  the  purpose  of  securing 
a  private  claim,  are  questions  to  be  determined  by  the  jury, 
from  the  evidence.     Livingston  vs.  Burroughs,  33  Mich.,  511. 

The  jury  are  instructed,  that  the  prosecution  of  a  person 
criminally,  with  any  other  motive  than  that  of  bringing  a 
guilty  person  to  justice,  is  a  malicious  prosecution.  If  made 
to  procure  the  surrender  of  the  prosecutor's  note,  it  is  mali- 
cious in  law. 

If  you  believe,  from  the  evidence,  that  when  the  defend- 
ant made  the  complaint  before  the  justice,  he  did  not  have 
probable  cause  to  believe  that  such  complaint  was  true,  then 
you  may  infer  malice,  and  express  malice  need  not  be  proved. 

The  jury  are  instructed,  that  while  the  law  is,  that  they  may 
infer  malice  from  the  want  of  probable  cause  for  the  institu- 
tion of  the  criminal  prosecution  against  the  plaintiflf,  if  they 
believe,  from  the  evidence,  that  such  prosecution  was  com- 
menced without  probable  cause,  still,  the  jury  are  not  bound 
t )  infer  malice  from  that  fact     The  law  is,  that  malice  may 
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be,  but  it  18  not  necessarily,  inferred  from  want  of  probaWo 
cause  for  tlie  commencement  of  a  criminal  prosecution. 
Panket  vs.  Livermorey  5  la.,  277;  Smith  vs.  Howard^  28  la., 
51;  Cooley  on  Torts,  185. 

§  6.  Harden  of  Proof  on  the  PlaintifT. — The  jury  are  in- 
structed, that  to  warrant  a  conviction  in  this  case,  tlie  plaintiff 
must  not  only  prove  malice,  but  he  must  also  show  that  there 
was  no  probable  cause  for  the  prosecution  in  question;  and 
the  defendant  is  not  bound  to  prove  probable  cause  unless  the 
plaintiff  has  introduced  some  evidence  tending  to  show  the 
absence  of  it  And  tlion^h  the  jury  may  believe,  from  the 
evidence,  that  the  plaintiff  has  shown  malice  on  the  part  of 
the  defendant,  in  causing  the  criminal  prosecution  in  question 
to  be  commenced,  still,  if  the  jury  further  believe  that  the 
plaintiff  has  failed  to  show,  by  a  preponderance  of  evidence, 
the  want  of  probable  cause,  then  the  jury  should  find  for  the 
defendant.  1  Hill,  on  Torts,  416;  Burton  y^,  St.  Paul^  M.  & 
M.  Ry,  Co.,  22  N.  W.  Eep.  300;  Dwain  vs.  DescaUoy  6  Pac. 
Rep.  903. 

The  jury  are  instructed,  that  to  warrant  a  verdict  for  the 
plaintiff  in  an  action  for  malicious  prosecution,  there  must  be 
malice  on  tlie  part  of  the  prosecutor,  and  a  want  of  probable 
cause  lor  believing  that  the  accused  is  guilty  of  the  offense 
charged.  If  the  prosecuting  witness  acts  in  good  faith,  on 
evidence,  whether  true  or  false,  which  is  suflScient  to  create, 
in  the  mind  of  a  reasonably  cautious  man,  a  belief  of  the  guilt 
of  the  accused,  he  is  protected  and  justified  in  commencing  the 
prosecution. 

The  jury  are  instructed,  that  the  information  that  will 
justify  the  making  of  a  criminal  complaint  against  another, 
for  the  purpose  of  having  him  arrested,  must  be  of  such  a 
character,  and  obtained  from  such  sources,  that  business  men 
generally  of  ordinary  care,  prudence  and  discretion,  would  feel 
authorized  to  act  upon  it  under  similar  circumstances.  And, 
in  this  case,  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  made  the  alleged  affidavit,  before  the  justice  of  the 
peace,  for  the  arrest  of  the  plaintiff,  and  that  he  was  arrested 
in  cons^uence  thereof,  then  it  is  a  question  of  fact  to  be 
determined  by  the  jury,  from  the   evidjnce,  whether  the 
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defendant,  when  he  made  the  complaint,  acted  upon  such 
information  as  men  of  ordinary  care,  prudence  and  discretion 
would  have  felt  warranted  in  acting  upon  under  similar  cir- 
cumstances.    Livmgston  vs.  Burroughs^  33  Mich.,  511. 

The  jury  are  instructed,  that  to  entitle  the  plaintiflf  to  re- 
cover, the  jury  must  find,  from  the  evidence,  three  material 
points:  first,  that  the  prosecution  complained  of  was  com- 
menced by  the  defendant  through  malice ;  second,  that  it  was 
without  probable  cause:;  and,  third,  that  the  prosecution  was 
determined  and  ended  before  the  commencement  of  this  suit. 
And  if  the  plaintifiE  has  failed  to  show,  by  a  preponderance  of 
evidence,  either  one  of  these  three  propositions,  the  jury 
should  find  for  the  defendant. 

§  7.  Wliat  is  a  Want  of  Probable  Cause. — If  the  jury  believe, 
from  the  evidence,  that  the  defendant  instituted  a  criminal 
proceeding  against  the  plaintiiBF,  as  charged  in  the  declaration, 
and  if  they  further  find,  from  the  evidence,  that  there  were 
no  circumstances  connected  with  the  transaction,  out  of  which 
the  prosecution  grew,  and  that  no  information  regarding  it 
came  to  the  knowledge  of  defendant,  which  would  warrant  a 
reasonable  and  prudent  man  in  believing  that  the  plaintiflf  was 
guilty  of  the  charge  made  against  him,  then  there  was  no 
probable  cause  for  the  prosecution.  Mg  WilliaTns  vs.  Hobeny 
42  Md.,  56;  Uarpham  vs.   Whitney,  77  111.,  32. 

§  8.  Want  of  Probable  Cause  Cannot  be  Inferred  from  Proof  of 
Malice. — The  court  instructs  the  jury,  that  in  order  to  sustain 
the  action  for  malicious  prosecution,  it  must  be  proved,  by  a 
preponderance  of  the  evidence,  that  tlie  prosecution  com- 
plained of  was  made  with  malice,  and  also  witliout  probable 
cause;  and  if  both  these  requisites  are  not  so  proved,  the  jury 
should  find  for  the  defendant.  Cooley  on  Torts,  1S4;  Casper- 
son  vs.  Sproule^  39  Mo.  39;  Center  vs.  Spring^  2  Clarke  (la.), 
393;  Ueyne  vs.  Blair^  62  N.  Y.,  19;  Skidmore  vs.  Briefer, 
77  III,  164. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
criminal  prosecution  complained  of  was  made  by  the  defend- 
ant through  malice,  still  the  jury  must  not  infer  want  of  prob- 
able cause  from  such  malice.     Want  of  probable  cause  must 
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bo  raado  to  appear  from  the  evidence,  or  else  the  jury  must 
find  for  the  defendant,  no  matter  how  malicious  the  jury  may 
liud  the  defendant's  motives  to  have  been,  in  instituting  the 
criminal  prosecution. 

§  9.     Not  Necessary  that  a  Crime  Shoald  Have  Been  Committed. — 

The  court  instructs  the  jury,  that  to  justify  an  arrest  on  a 
criminal  charge,  it  is  not  required  that  a  crime  shall  in  fact 
have  been  committed.  If  the  facts  which  come  to  a  porsorfs 
knowledge  are  such  as  to  create  a  belief  that  a  crime  had  been 
committed  by  the  person  charged,  in  the  mind  of  an  impar- 
tial, reasonable  man,  this  would  be  sufficient  to  constitute 
probable  cause  for  making  an  arrest,  although  no  crime  had 
in  fact  been  committed.     JFlickmger  vs.   Wagner^  46  Ind.,  580. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
when  he  instituted  the  prosecution  complained  of,  honestly 
believed  the  plaintiff  was  guilty  of  the  offense  charged,  and  that 
defendant's  belief  was  founded  on  a  knowledge  of  circumstances 
tending  to  show  such  guilt,  and  sufficient  to  induce,  in  the 
mind  of  an  ordinarily  reasonable  and  cautious  man,  the  belief 
in  such  guilt,  then  such  belief  on  the  part  of  the  defendant 
negatives  the  idea  of  the  want  of  probable  cause.  Hirsch  vs. 
Feeney^  83  111.,  548;  Brennan  vs,  Tracy ^  2  Mo.  App.,  540. 

A  party  making  complaint  against  another,  and  procuring 
his  arrest  upon  a  criminal  charge,  is  not  bound  to  prove  his 
guilt  or  procure  the  finding  of  an  indictment  against  him,  at 
the  peril  of  being  personally  liable  in  an  action  for  damages. 
If  he  acts  upon  probable  cause,  he  is  excusable,  whatever  the 
result  Gi  the  prosecution. 

In  an  action  for  malicious  prosecution,  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  defendant  acted  maliciously, 
and  without  any  reasonable  or  probable  cause.  Galef  vs. 
Thrnnm^  81  111.,  478;  FlecUnger  vs.  Wagner^  4G  Md.,  580; 
Brennan  vs.  Tracy^  2  Mo.  App.,  540. 

§  10.  The  Prosecution  must  be  Ended. — The  jury  are  in- 
structed, that  in  order  to  maintain  an  action  for  malicious  pros- 
ecution, it  must  appear,  from  the  evidence,  that  the  alleged 
malicious  prosecution  has  been  legally  terminated.  Striking 
the  case  from  the  docket,  on  motion  of  state's  attorney,  with 


302  MALICIOUS   PBOSECUTION. 

leave  to  reinstate  the  same,  is  not  a  legal  termination  of  the 
prosecution.  Blalock  vs.  Randall^  76  111.,  224;  Clark  vp. 
Cleveland^  6  Hill.,  344;  Cardinal  vs.  Smithy  109  Mass.,  150; 
Leever  vs.  Rammill^  57  Ind.,  423;  Caaeheeii  vs.  liicCy  23  N. 
W.  Eep.,  693. 

§  11.  Discharge  by  Justice. — That  the  fact  thattlie  plaintiff 
was  discharged  by  the  justice  of  the  peace  before  whom  he 
was  brought,  upon  the  charge  made  against  him,  is  not  such 
evidence  of  a  want  of  probable  cause  as  will  alone  sustain  an 
action  for  a  malicipus  prosecution.  Thorpe  vs.  Ballietty  25 
111.,  339. 

§  12.  Advice  of  Counsel. — If  a  party  about  to  commence  a 
criminal  prosecution  comnnmicates  to  the  suite's  attorney  all 
the  material  facts  affecting  the  question  of  the  guilt  of  the 
party  about  to  be  accused,  which  are  known  to  him,  or  of 
which  he  had  notice,  and  then  acts  upon  his  advice,  the  pre- 
sumption of  malice  is  rebutted,  and  an  action  again.-t  him  for 
malicious  prosecution  will  fail.  Calef  vs.  Thrraas^  81  111., 
478;  Andersen  vs.  Frind^  71  111.,  475;  McCarthy  vs.  Kitch^n^ 
59  Ind.,  500;  Johnson  vs.  Miller,  29  N.  W.  Eep.,  743;  Smith 
vs.  Atcstinj  49  Mich.,  286. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  when 
a  party  communicates  to  counsel  in  good  standing  all  the  facts 
bearing  upon  the  guilt  of  the  accused,  of  which  he  has  knowl- 
edge, or  could  have  ascertained  by  reasonable  diligence,  and 
in  good  faith  acts  upon  the  advice  of  such  counsel  in  prosecut- 
ing the  party  accused,  he  cannot  be  held  responsible  for  mali- 
cious prosecution.  Josselyn  vs.  McAllister^  22  Mich.,  300; 
Andersen  vs.  Frind^  71  111.,  475;  Ash  vs.  Marlow^  20  Ohio, 
119;  Walter  vs.  Sample^  25  Pa.  St.,  275;  Sharpe  vs.  Johnson^ 
59  Mo.,  657;  Acton  vs.  Cofftnan,  36  N.  W.  Rep.,  775. 

The  court  instructs  the  jury,  that  if  thej'  believe,  from  the 
evidence,  that  the  defendant,  before  he  instituted  the  criminal 
prosecution,  fully,  fairly  and  truthfully  stated  all  the  facts  and 
circumstances  in  relation  to  the  alleged  crime,  to  respectable 
counsel,  and  that  such  counsel  advised  him  that  he  had  reason* 
able  cause  to  institute  the  criminal  proceedings  against  the 
plaintiff,  and  that  the  defendant,  in  good  faith^  acted  upon  such 
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advice,  then  the  plaintiff  cannot  maintain  this  action,  whether 
the  defendant  in  the  criminal  prosecution  was  guilty  or  not; 
and  the  jury  should  find  for  the  defendant.  Moss  vs.  Iniies^ 
26  111.,  259. 

The  court  instructs  the  jury,  that  whether  or  not  the  defend- 
ant did,  before  instituting  the  criminal  proceedings,  make  a 
full,  fair  and  honest  disclosure  to  tlie  attorney  of  all  the  ma- 
terial facts  bearing  upon  the  guilt  of  the  plaintiff,  of  which 
he  had  knowledge,  and  which  he  could  have  ascertained  by 
reasonable  diligence,  and  whether,  in  commencing  such  pro- 
ceedings, the  defendant  was  acting  in  good  faith  upon  the  ad- 
vice of  his  counsel,  are  questions  of  fact  to  be  determined  by 
the  jury,  from  all  the  evidence  and  circumstances  proved  in 
the  case.  And  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  did  not  make  a  full,  fair  and  honest  disclosure  of  all 
such  facts  to  his  counsel,  then  such  advice  can  avail  him  noth- 
ing in  tliis  suit.     Hoy  vs.  GoiiKjs^  112  111.,  683. 

If  you  believe,  from  the  evidence,  that  the  defendants  insti- 
tuted the  criminal  prosecution  from  a  fixed  determination  of 
their  own,  rather  than  from  the  opinions  of  legal  counsel,  or 
that  a  full,  fair  and  true  statement  of  all  the  facts  known  to 
them  was  not  submitted  to  the  counsel,  then,  in  either  case, 
the  opinion  given  by  the  counsel  is  no  defense  in  this  action, 
if  you  believe,  from  the  evidence,  that  the  criminal  charge  was 
false,  and  made  without  probable  cause.  "  Before  the  defend- 
ant can  shield, himself  by  the  advice  of  counsel,  it  must  appear 
from  the  evidence,  that  he  made,  in  good  faith,  a  full,  fair  and 
honest  statement  of  all  the  material  circumstances  bearinsr 
upon  the  supposed  guilt  of  the  plaintiff  which  were  within 
the  knowledge  of  the  defendant,  or  which  the  defendant  could, 
by  the  exexercise  of  ordinary  care,  have  obtained,  to  a  respect- 
able attorney  in  good  standing,  and  that  the  defendant  in  good 
faith  acted  upon  the  advice  of  said  attorney  in  instituting  and 
carrying  on  the  prosecution  against  the  plaintiff."  Roy  vs. 
Ooing9y  112  III.,  663;  Logan  vs.  Wayiag^  57  la.,  107;  Porter 
vs.  knight,  19  N.  W.  Eep.,  282. 

The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  the  plaintiff  was  charged,  arrested  and  treated,  as 
stated  in  his  declaration,  and  that  the  only  ground  for  that 
charge  and  arrest  was  the  retention  of  the  % ,  mentioned 
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by  the  witnesses,  and  that  the  defendant  knew,  at  the  time  he 
adviced  with  his  attorney,  that  the  plaintiff,  in  good  faith, 
claimed  the  right  to  pay  himself  that  mone3^  on  his  salary,  and 
that  he  did  not  state  that  fact  to  his  attorney,  then  the  attor- 
ney's advice  is  no  protection  to  him  in  this  suit 

§  13.  Presumption  from  Good  Character. — If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff,  up  to  tlie  time  of  his  ar- 
rest, uniformly  bore  a  good  reputation  for  honesty  and  integ- 
rity, and  that  defendant  knew  his  reputation  to  be  such  up  to 
the  time  of  his  arrest,  then  that  fact  is  a  proper  one  to  be  con- 
sidered by  the  jury,  in  connection  with  all  the  other  evidence 
in  the  case,  in  determining  whether  or  not  defendant  had  prob- 
able cause  to  believe,  and  did  believe,  in  good  faith,  that  the 
plaintiff  was  guilty  of  the  crime  charged  against  him.  Wood- 
worth  V.  MilUy  61  Wifi.,  44, 


CHAPTER  XXIX. 


MALPEACTICE. 


Seo.   1.    Warranty  of  skill,  knowledge  and  care  implied. 
2.    Patient  bound  to  follow  instructions. 
8.    Burden  of  proof. 

§  1.     A  Warranty  of  Skill,  Knowledge  and  Care  Implied. — The 

court  instructs  the  jury,  that  if  a  person  holds  himself  out  to 
the  public  as  a  physician  and  surgeon,  he  must  be  held  to  pos- 
sess and  exercise  ordinary  skill,  knowledge  and  care  in  his  pro- 
fession in  every  case  of  which  he  assumes  the  charge,  whether 
in  the  particular  case  he  receives  fees  or  not.  Mci^eoirirv^. 
Lowe,  40  111.,  209;  1  Hill,  on  Torts,  224;  McCandless  vs.  Mc- 
Wha,  22  Penn.,  261;  Siinands  vs.  Henry,  39  Me.,  155;  6^6-2- 
sehnan  vs.  Scott,  25  Ohio  St.,  86. 

Where  an  injury  results  from  a  want  of  ordinary  skill,  or 
from  a  failure  to  exercise  ordinary  skill  or  attention  in  the 
treatment  of  a  case,  the  physician  or  surgeon  is  held  responsi- 
ble for  such  injury.     Barnes  vs.  Means,  82  111.,  379. 

The  highest  degree  of  care  and  skill  is  not  required  of  a 
physician  to  relieve  him  from  liability  for  damages  resulting 
from  his  treatment  of  a  patient — only  reasonable  care  and  skill 
are  required.    Holtzmam,  vs.  Hoy,  118  111.,  534. 

While  persons,  who  bold  themselves  out  to  the  public  as 
physicians  and  surgeons,  are  not  required  to  possess  the  high- 
est degree  of  knowledge  and  skill  which  the  most  learned  in 
their  profession  may  have  acquired,  yet  they  are  bound  to  pos- 
sess and  exercise,  in  their  practice,  at  least  the  average  degree 
of  knowledge  and  skill  possessed  and  exercised  by  the  mem- 
bers of  their  profession  generally  in  the  locality  in  which  they 
practice.  Oaies  vs.  Fleischer,  67  Wis.,  504;  Gramm  vs. 
Boener,  56  Ind.,  497.  See  Smother  vs.  Hanks,  34  la.,  286; 
Almon  vs.  Nugent,  34  la.,  300. 

Every  person  who  offers  his  services  to  the  public  generally, 
20  (305) 
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in  any  profession  or  business,  impliedly  contracts  with  those 
who  employ  him,  that  he  is  a  person  of  the  skill  and  expe- 
rience which  is  possessed,  ordinarily,  by  those  who  practice,  or 
profess  to  understand  the  same  art  or  business,  and  which  is 
generally  regarded  by  those  most  conversant  with  that  profes- 
sion or  employment,  as  necessary  to  qualify  him  to  engage  in 
such  business  successfully.     Moltzraan  vs.  Hoy,  118  III.,  534. 

A  surgeon  who  offers  his  services  to  the  public  as  such,  im- 
pliedly contracts  with  his  employer,  that  he  has  ordinaj-y 
knowledge  and  skill  in  his  profession;  and  also,  that  he  will 
use  reasonable  and  ordinary  care  and  diligence,  in  the  exertion 
and  application  of  his  skill  and  knowledge,  to  accomplish  the 
purpose  for  which  he  is  employed. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
,  held  himself  out  to  the  public  as  a  physician  and  sur- 
geon, and  that  he  was  employed  to  treat,  as  a  surgeon,  an 
injury  sustained  by  the  plaintiff',  as  charged  in  the  declaration, 
and  that  he  undertook  such  employment,  and  that  he  did  not 
treat  the  said  injury  with  ordinary  skill  and  knowledge,  and 
that  the  plaintiff  sustained  any  injury  or  damage  by  reason 
thereof,  then  the  jury  should  find  for  the  plaintiff.  Ilallam 
vs.  Means,  82  111.,  379. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
having  broken  his  leg,  employed  the  defendant,  as  his  physi- 
cian and  surgeon,  to  set  and  attend  to  the  same,  and  tliat  the 
defendant,  holding  himself  out  as  a  physician  and  surgeon, 
undertook  and  entered  upon  such  employment,  then  the  plaint- 
iff was  entitled  to  receive  from  the  defendant  the  care,  atten- 
tion and  skill  of  an  ordinarily  skillful  physician  and  surgeon. 

And  if,  from  the  evidence  in  the  case,  the  jury  further 
believe,  that  the  plaintiff  did  not  receive  from  the  defendant 
such  care,  attention  and  skill,  and  that  in  consequence  thereof, 
and  without  fault  on  his  part,  the  plaintiff  suflered  increased 
pain,  and  suffered  the  injury  complained  of  in  the  declaration, 
then  the  defendant  is  liable  in  this  suit,  and  the  jury  should 
render  a  verdict  for  the  plaintiff.  Kendall  vs.  Brown^  86 
111.,  387. 

The  care  and  skill  a  surgeon  should  nee  in  the  practice  of 
his  profession,  should  be  proportionate  to  the  character  of  the 
injury  he  treats,  within   the  limits  of  all  ordinary  skill  and 
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knowledge,  and  if  the  jury  believe,  from  the  evidence,  that 
the  injury  in   question  was  severe,  and   that  the  defendant, 

,  did  not  treat  it  with  the  skill   and  care  its  severity 

reasonably  demanded,  within  the  limits  of  ordinary  surgical 
skill  and  knowledge,  and  that  the  plaintiff  was  injured  by  the 
want  of  such  skill  and  care,  they  will  find  for  the  plaintiflE. 

If  the  jury  believe,  from  the  evidence,  the  plaintiff  has  sus- 
tained any  injury  by  reason  of  the  unnatural  or  improper  posi- 
tion of  the  {ulna^  or  either  of  the  bones  of  the  wrist  or  fore- 
arm mentioned  in  the  declaration,  and  that  such  improper  or 
unnatural  position  of  said  bones  resulted  from  want  of  ordi- 
nary skill,  or  from  the  negligence  of  the  defendant,  while 
treating  the  injury  in  question,  as  physician  or  surgeon,  then 
the  defendant  would  be  liable  in  damages  for  said  injury. 

If  the  jury  believe,  from  the  evidence,  that  during  the  time 
that  the  defendant  was  ti'eating  the  injury  in  question,  the  prin- 
ciples and  practice  of  good  surgery  required  that  passive  motion 
should  have  been  commenced  and  practiced  in  the  wrist  or  fin- 
gers of  said  plaintiff,  and  that  the  defendant  did  not  advise  or 
practice  such  passive  motion,  and  that  the  plaintiff  sustained 
damage  thereby,  the  defendant  would  be  liable  for  the  damage 
so  sustained. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
did  not  use  ordinary  skill  and  diligence  as  a  surgeon,  in  the 
treatment  of  the  plaintiff's  injuries,  as  alleged  in  the  declara- 
tion in  this  case,  and  that,  as  a  consequence  thereof,  the 
plaintiff  has  suffered  damages,  the  jury  should  find  for  the 
plaintiff  and  assess  the  damages  in  such  an  amount  as  they 
believe,  from  the  evidence,  he   has  sustained,  not  exceeding 

$ . 

If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
in  the  treatment  of  the  injury  in  question,  did  not  exhibit  the 
knowledge  and  skill  of  an  ordinary  good  surgeon,  or  did  not 
apply  such  knowledge  and  skill  with  reasonable  care  and  at- 
tention, and  that  by  reason  thereof  the  plaintiff  suffered  dam- 
age, it  affords  no  excuse  to  the  defendant  that  other  surgeons 
were  called  ift  and  examined  the  injury,  without  his  knowledge 
or  consent,  unless  it  appears  that  the  interference  of  such 
surgeons  in  some  manner  tended  to  produce  the  injurious  con- 
sequences complained  of. 
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§  2.  Patient  Bound  to  Follow  Instructions. — The  court  in- 
structs the  jury,  that  where  a  person  employs  a  pliysician  or 
surgeon  to  treat  a  disease  or  an  injury  the  patient  is  bound  to 
adopt  and  follow  out  all  reasonable  directions  and  require- 
ments of  the  physician,  relating  to  the  ti'catment  or  care  of  the 
disease  or  injury,  and  if  he  does  not  do  so,  and  injurious  con- 
sequences, affecting  the  disease  or  injury,  result  from  his 
failure  so  to  do,  he  cannot  recover  of  the  pliysician  or  surgeon, 
alleging  a  want  of  skillfulness  on  the  part  of  the  pliysician  or 
surgeon.  Graimn  vs.  Boener^  56  Ind.,  497;  Oeiselman  vs- 
Scottj  25  Ohio  St.,  86. 

The  jury  are  further  instructed,  that  it  is  the  duty  of  a 
patient  to  co-operate  with  his  physician  or  surgeon,  and  to 
conform  to  all  reasonably  necessary  prescriptions  and  direc- 
tions, regarding  the  care  or  treatment  of  the  disease  or  injury; 
and  if  he  will  not,  or  if,  under  the  pressure  of  pain,  he  cannot, 
then  he  cannot  hold  his  surgeon  responsible  for  any  injurious 
consequences  arising  from  his  failure  to  obey  such  prescrip- 
tions or  instructions,  if  any  such  is  shown  by  the  evidence-  1 
Hill,  on  Torts,  225. 

If  the  jury  find,  from  the  evidence,  that  the  defendant 
directed  the  plaintiff  to  observe  absolute  rest  as  a  part  of  the 
treatment  of  the  injury  in  question,  and  that  that  direction 
was  such  as  a  surgeon  or  physician  of  ordinary  skill  would 
adopt  or  sanction,  and  further,  that  the  plaintiff  negligently 
failed  to  observe  such  direction,  or  purposely  disregarded  the 
same,  and  that  such  neglect  or  disobedience  directly  con- 
tributed to  the  injuries  of  which  the  plaintiff  complains,  then 
he  cannot  recover  in  this  action,  although  the  jury  may  believe, 
from  the  evidence,  that  the  defendant's  negligence  or  want  of 
skill  also  contributed  to  such  injuries.  Geisehnan  vs.  Scoit^ 
25  Ohio  St.,  86. 

§  3.  Bnrden  of  Proof. — Tlie  jury  are  instructed,  that  the 
plaintiff,  in  this  case,  is  bound  to  prove,  by  a  preponderance 
of  evidence,  some  one  or  more  of  the  charges  of  negligence 
contained  in  the  declaration,  and  that  tliese  charges  relate  to 
the  setting  or  reducing  the  fracture  of  the  plaintiff's  leg,  and 
also  to  the  subsequent  treatment  thereof;  and  unless  the 
plaintiff  has  proved,  by  a  preponderance  of  evidence,  that  the 
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leg  was  not  properly  set  in  the  first  instance,  or  that  tlie  snb- 
eeciuent  treatment  of  the  leg  by  the  defendant  was  unskillful 
and  improper,  to  such  an  extent  as  to  show  want  of  ordinary 
skill,  care,  or  attention  to  said  leg,  then  it  will  be  the  duty  of 
the  jury  to  render  a  verdict  for  the  dofondant.  Kendall  vs. 
Browii,  86  111.,  387;  IloUzman  vs.  //vy,  8  K  E.  Rep.,  832. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
plaintiffs  leg  became  shortened  in  consequence  of  the  fract- 
ure, or  during  the  course  of  treatment  subsequent  to  the 
fracture,  still  the  defendant  is  not  liable  in  damages  therefor, 
unless  the  shortening  was  due  to  the  want  of  reasonable  and 
ordinary  care  and  skill  on  his  part;  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  extension  of  the  limb 
could  not  well  and  safely  be  eCFected,  nor  the  means  and  ap- 
pliances for  that  purpose  be  safely  used,  before  the  time  for 
bony  I  ni>n  to  commence,  and  that  bony  union,  under  proper 
treatment,  would  not,  and  did  not  commence  before  the  de- 
fendant was  discharged,  and  the  plaintiflE  placed  under  the 
ciiarge  of  another  surgeon,  then  the  defendant  would  not  be 
liable  in  damages  resulting  from  the  shortening  of  the  limb. 
Keiulall  vs.  JBrown,  74  111.  232. 

In  a  suit  against  a  surgeon  for  malpractice  in  treating  an 
injury,  the  plaintiff  is  not  entitled  to  recover  anything  on 
account  of  the  tmui  and  suffering  caused  by  the  injury,  but 
only  for  such '^lidirionhi  pain,  suffering  and  injury  as  is  pro- 
duced by  the  MOtflikft^iiit?  ui  want  of  skill  of  the  defendant  in 
the  treatment      W^tt/e^  \o.  Calder^  78  111.,  275. 
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Sbo.    1.  May  own,  m^iiajgre  and  convey  her  property; 

2.  May  employ  her  husband  as  her  agent. 

3.  When  liable  for  repairs  on  house. 

4.  May  ratify  the  acts  of  her  husband. 

5.  Husband  may  give  to  wife,  when. 

6.  When  the  proceeds  of  the  farm  belong  to  the  husband. 

7.  What  is  not  her  separate  estate  as  to  husband^s  creditors. 

8.  Wife  may  grive  her  property  to  her  husband. 

9.  Husband  entitled  to  the  earnings  of  minor  children. 
10.  Work  and  labor  of  married  women — Illinois. 

NoTB. — ^The  following  instructions,  relating  to  the  rights  and  powers  of 
married  women,  are  mostly  adapted  to  the  laws  of  those  states  where  the 
common  law  disabilities  of  married  women  have  been  removed  or  greatly 
modified  by  statute.  These  laws  vary  greatly  in  the  different  states,  and 
this  fact  must  be  borne  in  mind. 

§  1.  She  may  Own,  Manage  or  Convey. — The  conrt  instructs 
the  jury,  that  by  the  laws  of  this  state  a  married  woman  may 
own,  in  her  own  right,  real  or  personal  property  obtained  by 
descent,  gift  or  purchase,  and  she  may  manage,  sell  and  con- 
vey the  same  to  the  same  extent  and  in  the  same  manner  that 
her  husband  can  property  belonging  to  him. 

Since  the  year  18 —  the  husband  does  not,  by  marriage,  ac- 
quire title  to  the  money  or  property  of  the  wife,  but  she 
retains  all  her  rights  of  property,  and  may  deal  with  the  same 
as  if  she  was  unmarried.  And  money  loaned  by  the  wife  to 
the  husband  since  the  statute  of  18 — ,  whether  loaned  before 
or  after  marriage,  is  a  proper  personal  charge  against  him 
while  living,  and  against  his  estate  after  his  death.  Whitford 
vs.  Daggetty  84  111.,  144;    Vail  et  aL  vs.  Mayer^  71  Ind.,  169. 

The  products  of  the  land  of  a  married  woman,  the  rents  of 
her  real  estate,  the  increase  from  her  stock,  the  interest  on  her 
money,  are  all  hers,  as  absolutely  as  the  capital  or  things  from 
which  they  arise. 

(310) 
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The  tact  that  a  crop  is  raised  on  the  land  of  a  wife,  under 
the  supervision  of  her  husband,  he  contributing  some  personal 
labor  in  controlling  and  managing  the  business,  will  not  make 
the  crop  his,  or  subject  it  to  the  payment  of  his  debts.  Bon- 
gard  vs.  Core^  82  III.,  19:  Montgomery  vs.  Hickman^  62  Ind., 
598;  Hamilton  vs.  Boothe^  55  Miss.,  60. 

§  2.  May  Employ  Husband  as  Agent. — Under  the  laws  of  this 
state,  a  married  woman  owning  either  real  or  ))ersonal  pro;> 
erty,  in  her  own  right,  may  employ  her  husband  as  her  agent 
to  transact  the  business  growing  out  of  or  relating  to  such 
property,  without  thereby  subjecting  the  property  to  the  pay- 
ment of  the  husband's  debts.  OUer^  vs.  Kern^  10  111.  App., 
578. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
plaintiff,  in  the  management  of  her  farm,  availed  herself  of 
the  services  of  her  husband  as  her  agent,  and  that  he,  from 
time  to  time,  bestowed  a  portion  of  his  time  and  labor  in  such 
management,  still  this  alone  would  not  subject  the  farm  of  the 
plaintiff,  or  the  proceeds  thereof,  to  the  payment  of  the  hus- 
band's debts.      Wells  vs.  Smithy  54  Gar.,  262. 

If  the  jury  believe,  iroxn  the  evidence,  that  during  the  sea- 
son of  18 —  the  plaintiff  was  the  owner  of  a  farm,  and  raised 
the  property  in  question  thereon,  and  that  the  liusband  as- 
sisted in  rai  ing  the  same,  still,  if  the  jury  further  believe, 
from  the  evidence,  that  in  what  the  husband  did  he  was  sim- 
ply acting  as  the  agent  of  his  wife,  then  the  property  sd 
raised  would  be  the  property  of  the  wife  and  not  of  the  hus- 
band. 

The  fact,  if  proved,  that  the  husband  uses  and  enjoys  the 
separate  property  of  his  wife,  and  out  of  it  procures  the  means 
to  support  his  family,  does  not  render  such  property  liable 
for  the  debts  of  the  husband.     Blood  vs.  Barnes^  79  III.,  437. 

The  fact,  if  proved,  that  a  married  woman  allows  her  hus- 
band to  have  a  general  use  and  control  over  her  personal  projv 
erty,  such  use  and  control  being  of  a  character  consistent  with 
their  common  interests,  and  the  proper  enjoyment  of  it  by 
both,  will  not  make  it  liable  for  his  debts,  or  entitle  his  admin- 
istrator to  claim  the  same.    Primmer  vs.  Gldbaugh,  78  111.,  94- 

A  husband  may  act  as  the  agent  of  his  wife  in  the  manage. 


812  MARBIED   WOMEN. 

ment  and  control  of  hor  personal  property,  either  generally  or 
specially,  and  if  the  property  is  in  fact  the  property  of  the 
wife,  then  such  control  and  management  does  not  alter  the  title 
to  the  property  or  render  it  liable  for  the  debts  of  the  husband. 
And,  in  this  case,  if  the  jury  believe,  from  the  evidence,  that 
the  property  was  in  fact  the  property  of  Mrs.  G.,  then  the 
fact,  if  proved,  that  her  husband  did  control  and  manage  it, 
will  not  make  it  liable  for  his  debts.  Brownwell  vs.  Dixoriy  37 
111.,  197;  Eankin  vs.   West,  25  Mich.,  195. 

When  a  married  woman  has  money,  or  separate  property 
in  her  own  right,  her  husband  may  act  as  her  agent  for  the 
control  of  her  property  or  the  investment  of  her  funds.  He 
may  lease  her  property  and  collect  the  rents,  or  invest  her 
money,  or  change  the  character  of  her  investments,  if  author- 
ized by  her,  without  subjecting  her  property  to  the  payment 
of  his  debts.  Wortman  vs.  PrioOy  47  111.,  22;  Ahhey  vs.  Dego, 
44  Barb.,  374;  Buckley  vs.  Wells,  33  N.  Y.,  518;  Welch  vs. 
Kline,  57  Penn.,  428;  Cooper  vs.  Hare^  49  Ind.,  394;  Fuller 
vs.  Alden,  23  Wis.,  301. 


§  3.  When  Liable  for  Repairs  on  House. — And,  in  this  case,  if 
the  jury  believe,  from  the  evidence,  that  the  defendant  em- 
ployed the  plaintiff  to  perform  the  labor,  or  made  a  contract 
with  him  to  furnish  the  material  for  the  improvement  of  the 
house  in  question,  and  that  at  the  time  she  did  so  she  was  in 
the  possession  of  the  property,  and  then  claimed  and  repre- 
sented to  the  plaintiff  that  she  was  the  owner  of  it,  and,  fur- 
ther, that  the  plaintiff  believed  such  representations,  and, 
relying  upon  them,  afterwards  went  on  and  performed  the 
labor  and  furnished  the  material  for  which  this  suit  is  brought, 
then  the  defendant  is  estopped  from  denying  that  she  was  the 
owner  of  the  property,  and  for  all  purposes  of  this  suit  she 
must  be  regarded  as  the  owner  of  the  property. 

§  4.  May  Ratify  the  Act  of  a  Husband. — In  order  that  a  mar- 
ried woman  shall  be  bound  by  the  acts  of  her  husband  in  sell- 
ing or  exchanging  her  property,  it  is  not  necessary  that  she 
should  expressly  authorize  him  beforehand  thus  to  act — she 
may  ratify  the  act  afterwards.     And,  in  this  case,  if  the  jury 
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believe,  from  tho  evidence,  that  the  husband  of  plaintiff 
exchanged  the  mule  in  question  with  the  defendunt  for  a 
mare  of  the  defendant's,  either  as  his  own  property,  or  acting 
as  the  agent  of  the  complainant,  and  that  at  or  about  the  time 
of  the  trade,  the  complainant  knew  that  lier  husband  had  so 
traded,  and  she  did  not,  as  soon  as  it  could  reasonably  be  done, 
repudiate  the  act  of  her  husband,  nor  claim  the  property,  then 
she  must  be  deemed  to  have  ratified  the  act  of  the  husband 
in  making  the  exchango,  and  she  cannot  now  recover  the  prop- 
erty on  the  ground  that  she  did  not  authorize  the  trade  or 
did  not  know  the  law.  Lichte7iherger  vs.  Grahain^  50  Ind., 
288, 

§  5.  Husband  May  Give  to  Wife,  When. — A  husband  out  of 
debt,  or  when  it  does  not  injure  existing  creditors,  may  settle 
property  on  his  wife,  either  by  having  it  conveyed  directly  to 
her,  or  to  another  in  trust  for  her,  and  subsequent  creditors 
cannot  reach  it,  and  the  money  in  question,  if  the  jury  believe, 
from  the  evidence,  that  it  was  realized  from  the  sale  of  such 
property,  will  be  hers.     Lincoln  vs.  McLaughlin^  74  HI.,  11. 

§  6.  When  Proceeds  of  her  Farm  Belong  to  Hasband. — Tlie 
court  instructs  the  jury,  that  although  they  may  believe,  from 
the  evidence,  that  the  farm  on  which  the  wheat  in  dispute  was 
grown,  was  owned  by  tlie  plaintiff,  still,  if  they  further  believe, 
from  the  evidence,  that  the  plaintiff's  husband,  in  his  own 
right,  by  his  own  labor,  and  that  of  his  minor  son  or  sons, 
took  care  of  and  raised  the  crops  grown  thereon,  then  such 
crops  would  be  liable  to  an  oxecution  against  him. 

The  court  further  instructs  the  jury,  that  although  they  be- 
lieve, from  the  evidence,  that  the  farm  on  which  the  wheat  in 
controversy  was  raised,  was  in   fact  owned  by  the  plaintiff, 
still,  if  they  further  believe,  from  the  evidence,  that  her  hus- 
band was  allowed  by  her  to  exercise  full  and  complete  author- 
ity over  said  farm — to  raise,  sell  and   dispose  of  the  products 
of  said  farm  in  his  own  name,  and  for  his  own  benefit,  and 
that  the  grain  in  question  was  raised  by  the  labor  of  the  Jms- 
band  and  men  in  his  employ,  assisted  by  his  minor  sons,  then 
she  would  be  estopped  from  denying  that  her  husband  had  an 
interest  in  the  crops  so  raised  and  grown  on  said  farm,  under 
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his  supervision,  and  by  the  exertions  of  himself,  the  men  in 
his  employ,  and  his  minor  son  or  sons. 

If  a  married  woman  places  her  money  or  property  in  the 
hands  of  her  husband  for  the  purpose  of  enabling  him  to 
carry  on  a  general  business,  under  such  circumstances  as  to 
enable  him  to  obtain  credit  on  the  faith  of  his  being  the  owner 
of  such  money  or  property,  and  he  does  thereby  obtain  credit, 
then  the  entire  capital  so  embarked  in  business,  with  the 
increase  thereof,  will  be  liable  for  the  husband's  debts.  Pai- 
ton  vs.  OateSj  67  III,  164;  Wilson  vs.  LooiniSy  55  111.,  35^. 

When  the  husband,  as  the  head  of  the  family,  occupies  and 
cultivates  the  land  of  his  wife,  in  his  own  name,  then  he  is 
considered  in  law  as  occupying  the  farm,  with  her  consent,  for 
the  common  benefit  of  the  family.  And  the  proceeds  of  his 
toil  upon  such  land  are  as  much  his  property  as  though  he  had 
occupied  the  land  as  a  tenant,  and  had  rented  from  some  other 
person.     Stennett  vs.  Bradley^  35  N.  W.  Rep.,  467. 

'  §  7.     What  Not  Separate  Estate  as  to  Creditors  of  Husband. — 

The  jury  are  instructed,  that  in  determining  the  issues  in 
this  case,  they  may  take  into  consideration,  together  with  all 
the  other  evidence  in  the  case,  the  circumstances  attending  the 
management  and  use  of  the  property  in  question,  before  and 
at  the  time  tlie  same  was  taken  on  the  {execution\  introduced 
in  evidence  by  the  defendant,  so  far  as  those  circumstances 
appear  in  evidence;  and  if,  from  all  the  evidence  in  the  case, 
the  jury  believe  that  there  was  a  collusive  arrangement  or 
understanding  between  the  plaintiff  and  her  husband,  that  the 
said  business  should  be  carried  on,  in  the  name  of  the 
plaintiff,  by  tlie  husband  for  his  own  use  and  benefit,  and 
further,  that  at  the  time  the  said  property  was  taken,  the  busi- 
ness was  carried  on  in  the  name  of  the  plaintiff,  under  such 
arrangement,  by  her  husband,  for  his  use  and  benefit,  then 
such  conduct  on  the  part  of  the  plaintiff  was  fraudulent  and 
unlawful,  as  against  the  creditors  of  the  husband,  and  the  jury 
should  find  that  the  property  belonged  to  the  husband. 

The  jury  are  instructed,  that  although  they  may  believe, 
from  the  evidence,  that  the  plaintiff  furnished  the  funds  with 
which  the  said  goods  were  purchased  and  said  business  carried 
on,  at  the  time  said  property  was   taken,  still,  if  tlie  jury 


KABBIBD  WOMEN  315 

farther  believe,  from  tlio  evidence,  that  the  funds  so  furnished 
by  the  plaintiff,  were  placed  in  the  hands  of  lier  husband  for 
the  purpose  of  enabling  him  to  carry  on  said  business,  for  his 
use  and  benefit,  and  that  he  was  the  sole  manager  thereof, 
and  that  his  skill  and  labor  was  devoted  to  carrying  on 
said  business,  without  any  agreement  or  arrangement  as  to 
his  salary  or  compensation,  then  the  jury  are  instructed, 
that  the  entire  capital  used  in  said  trade  or  business,  to- 
gether with  the  increase  thereof,  cannot  be  considered  tlie 
separate  estate  of  the  plaintiff,  but  the  same  became  liable  for 
the  debts  of  her  husband,  and  the  property  was  subject  to  the 
execution  offered  in  evidence  by  the  defendants. 

Although  the  jury  may  believe,  from  tlie  evidence,  that 
when  the  property  in  question  was  taken  by  the  officer,  the 
business  at  the  store,  etc,  was  being  conducted  and  carried  on 
in  the  name  of  the  plaintiff,  and  that  her  husband  claimed  to 
be  acting  only  as  the  agent  of  the  plaintiff,  still,  if  the  jury 
also  believe,  from  the  evidence,  that,  with  plaintiff's  knowl- 
edge and  consent,  the  use  of  her  name  in  carrying  on  said  busi- 
ness was  only  for  the  purpose  of  protecting  the  property  of 
her  hushand  from  his  creditors,  or  was  with  the  intent,  on  her 
part,  to  secure  to  him  some  right  in  the  property,  to  the  prej- 
udice of  his  creditors,  then  the  jury  are  instructed,  that  such 
conduct,  on  the  part  of  the  plaintiff,  was  fraudulent  as  to  such 
creditors,  and  the  verdict  of  the  jury  should  be  for  the  de- 
fendant. 

Tlie  court  instructs  the  jury,  as  a  matter  of  law,  that  if  the 
wife  advance  her  own  separate  property  or  money,  and  place 
the  same  in  the  hands  of  her  husband,  for  the  purpose  of 
enabling  him  to  carry  on  any  general  ti*ade  or  business,  for  his 
use  and  benefit  and  the  husband  engages  in  such  business,  and, 
by  his  labor  and  skill,  increases  the  property  or  funds  while 
in  his  hands,  then  the  entire  capital  embarked  in  the  enter- 
prise, together  with  the  increase,  will  not  constitute  the  sep- 
arate estate  of  the"  wife,  but  they  will  be  liable  for  the  debts 
of  the  husband.     Hohinson  vs.  Breema^  90  111.,  351. 

If  the  jury  believe,  from  the  evidence,  that  the  property  in 
question  really  belonged  to  the  defendant  in  the  execution,  but 
was  claimed  and  called  the  property  of  his  wife,  for  the  pur- 
pose of  covering  up  said  goods,  and  keeping  them  from  the 
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creditors  of  her  husband,  then  the  jury  should  find  for  the  de- 
fendant    BrowThwell  vs.  Dixon^  37  111.,  197. 

If  the  jury  believe,  from  the  evidence,  that  before  and  at 
the  time  tliatthe  property  in  question  was  taken  by  the  officer* 
it  was  in  the  possession  of  the  husband  of  the  plaintiff,  and 
under  his  exclusive  control,  then  the  jury  are  instructed,  that 
the  fact,  if  proved,  that  the  plaintiff  received  the  property 
from  her  father  at  the  time  of  her  marriage,  or  that  it  was 
bought  with  money  received  from  her  father's  estate,  is  not 
alone  sufficient  to  entitle  her  to  hold  the  property  against  the 
creditors  of  her  husband;  the  jury  must  further  believe,  from 
the  evidence,  that  she  so  received  the  property  {pr  money) 
since  the day  of,  etc. 

§  8.  Wife  may  Give  Property  to  Her  Husband  — The  court 
instructs  the  jury,  that  although  they  may  believe,  from  the 
evidence,  that  the  notes  or  the  money  with  which  the  prop- 
erty in  question  was  bought,  was  given  to  Mrs.  G.,  and  was 
originally  liers,  still,  if  the  jury  further  believe,  from  the  evi- 
dence, that  Mrs.  G.  afterwards  gave  the  said  notes  or  money 
to  her  husband  to  trade  upon,  or  lay  out  as  he  saw  fit,  and 
that  he,  with  the  said  notes  or  money,  bought  the  property  in 
question  in  his  own  name,  without  any  understanding  that  the 
property  should  be  liers,  then  the  property  became  the  prop- 
erty of  the  husband,  as  far  as  his  creditors  are  concerned,  and 
was  liable  to  the  executions  against  him. 

§  9.     Husband  Entitled  to  Earnings  of  Minor  Children. — The 

court  instructs  the  jury,  that  the  father  is  entitled  to  all  the 
earnings  of  his  minor  children  until  they  become  of  age.  And 
80  long  as  the  father  lives  and  resides  with  his  family,  be  ifl 
entitled  to  the  earnings  or  wages  of  his  minor  children. 

§  10.     Work   and  Labor   by   Married  Women — Hlinois. — The 

court  instructs  the  jury,  that  a  married  woman  has  the  right 
to  sue  for  and  recover  for  her  personal  labor,  performed  for 
persons  other  than  her  husband,  the  same  as  if  she  were  unmar- 
ried; provided,  the  work  is  done  under  a  contract,  expressed 
or  implied,  made  with  her  and  not  with  her  husband. 

Where  a  married  woman  performs  work  and  labor  for  a 
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person,  not  her  husband,  under  a  contract,  expressed  or  im- 
plied, made  with  her,  her  husband  has  no  legal  right  to  collect 
her  wages,  except  by  her  authority,  or  with  her  consent;  and 
a  payment  to  her  husband  in  sudi  a  case,  without  her  authority 
or  consent,  will  be  no  defense  to  an  action  brought  by  her  to 
recover  such  wages. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  per- 
formed work  and  labor  for  the  defendant  under  a  contract, 
either  expressed  or  implied,  made  by  her  and  that  she  has  not 
been  paid  therefor,  then  the  jury  should  lind  for  the  plaintiff, 
although  tliey  may  believe,  from  the  evidence,  that  the  hus- 
band has  been  paid  for  the  same ;  if  they  further  believe,  from 
the  evidence,  that  such  payment  was  made  without  her  con- 
sent, and  the  burden  of  proving  such  consent  is  on  the  de- 
fendant. 

The  jury  are  further  instructed,  that  they  have  no  right  to 
presume  that  the  husband  had  a  right  to  collect  or  settle  for 
his  wife's  wages  for  labor  performed  by  her  under  a  contract 
made  by  herself,  simply  from  the  fact  of  the  relation  of  hus- 
band and  wifg  existing  between  them,  or  from  the  fact  of  their 
living  and  cohabiting  together,  as  husband  and  wife,  at  the 
time. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiflE 
actually  performed  the  services,  for  which  this  suit  is  brought, 
for  the  defendant,  and  that  at  that  time  she  had  no  knowledge 
of  any  contract  between  her  husband  and  the  defendant  in 
relation  to  such  services,  or  the  mode  of  payment  therefor, 
then  she  would  not  be  bound  by  any  such  contract,  even  if 
the  same  has  been  proved. 

While  it  is  the  law,  in  this  state,  that  a  married  woman  may 
receive  and  sue  for  her  own  earnings  in  her  own  name,  yet 
this  rule  only  applies  when  the  married  woman  performs  such 
labor  under  a  contract,  made  by  herself,  either  expressed  or 
implied,  with  the  person  for  whom  the  labor  is  performed. 

If  a  husband  contracts  with  a  person,  at  a  fixed  price,  for 
the  services  of  himself  and  wife,  and  the  wife,  under  such 
contract,  knowingly  labors  with  her  husband  to  carry  out  this 
contract,  then  she  cannot  sue  for  the  recovery  of  services  so 
rendered. 

If  the  jury  believe,  from  the  evidence,  that  the  husband  of 
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the  plaintiff  made  a  contract  with  the  defendant  for  the 
services  of  himself  and  wife,  for  the  time  in  question,  and  that 
the  plaintiff,  to  carry  out  this  contract  of  her  husband,  per- 
formed the  services  for  which  this  suit  is  brought,  then  such 
a  contract  would  be  the  contract  of  the  husband,  and  the 
plaintiff  cannot  recover  for  such  services. 

Although  the  jury  may  beh'eve,  from  the  evidence,  that  the 
plaintiff  performed  the  services  in  question,  under  a  contract 
made  by  herself,  still,  if  the  jury  further  believe,  from  the 
evidence,  that  her  husband,  before  the  commencement  of  this 
suit,  received  pay  for  such  services,  with  the  knowledge  and 
consent  of  the  plaintiff,  such  payment  is  as  effectual  for  all 
purposes  as  if  made  to  herselfi  and  she  cannot  recover  in  this 
suit 
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§  1.  Death  from  Negligent  Act. — If  the  jury  should  find, 
from  the  evidence,  that  the  defendant  is  guilty  of  the  wrong- 
ful act,  neglect  or  default,  as  charged  in  the  plaintiff's  declara- 
tion, and  that  the  same  resulted  in  the  death  of  A.,  then  the 
plaintiff  is  entitled  to  recover  in  this  action  for  the  benefit  of 
the  (widow  and  next  of  kin  of  such  deceased)  such  damages  as 
the  jury  may  deem,  from  the  evidence  and  proofs,  a  fair  and 
just  compensation  therefor,  having  reference  only  to  the 
pecuniary  injuries  resulting  from  such  death,  to  such  widow 
and  next  of  kin,  not  exceeding  the  amount  claimed  in  the 
declaration.  Cooley  on  Torts,  270;  C^.,  B,  &  Q.  lid.  Co,  vs, 
Payne^  Adm.^  59  III.,  534;  Eaffertyvs.  Buckman^  46  la.,  195; 
Steely  etc.^  vs.  Kurtz^  28  Ohio  St.,  191. 

If  you  find,  from  the  evidence,  under  the  instruction  of  the 
court,  that  the  defendant  is  guilty  of  the  wrongful  act,  neglect 
or  default,  charged  in  the  declaration  in  this  suit,  and  that  the 
same  resulted  in  the  death  of  the  deceased,  and  that  the 
plaintiff*  is  entitled  to  a  verdict,  then  the  plaintiff  is  entitled 
to  recover,  for  the  benefit  of  the  widow  and  next  of  kin,  such 
an  amount  as  damages  as  you  believe,  from  the  evidence,  a 
just  and  fair  compensation  to  such  widow  and  next  of  kin, 
having  reference  only  to  their  pecuniary  loss,  resulting  from 
such  death.  C.y  B.  <&  Q.  lid,  Co.  vs.  Payne^  59  111.,  534; 
a,  M,  <&  St,  P.  li.  li.  vs.  115  111.,  659;  Penn  Co,  vs.  Mar- 
Bhxill,  119  111,  399. 

The  jury  are  instructed,  that  in  estimating  the  pecuniary 
injury  which  the  widow  and  children  of  the  deceased  have 
sustained  by  his  death,  if  the  jury  believe,  from  the  evidence, 
that  they  have  sustained  any  injury  for  which  the  defendant 
is  liable,  as  exi)lained  in  thchC  instructions,  then  the  jury  have 
a  right  to  take  into  consideration  the  support  of  the  said 
widow  and  minor  children,  and  the  instruction  and  physical, 
moral  and  intellectual  training,  as  well  as  the  ages  of  the  said 
minor  children,  so  far  as  these  matters  have  been  proved,  in 
deterinining  the  amount  of  damages  in  this  case.  L  C  Bd. 
Co.  vs.  W€lde7i,  52  111.,  290 ;  Tilley  vs.  27.  R.  Bd.  Co.,  29 
N.  T.,  252 ;  Costello  vs.  Landwehr,  28  Wis.,  522. 

The  pecuniary  circumstances  of  the  widow  and  children, 
whether  they  are  rich  or  poor,  cannot  increase  or  diminish  the 
amount  of  damages  which  tlie  plaintiff  is  entitled  to  recover  in 
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this  suit;  and  in  case  the  Jury  find  the  issues  for  the  plaintifiF, 
in  assessing  the  damages  which  the  plaintiff  is  entitled  to 
recover,  the  jury  should  disregard  all  testimony  and  state- 
ments of  the  counsel,  as  to  the  pecuniary  circumstances  of  the 
widow  and  children.  G.  <&  iT.  W.  Hd.  Co,  vs.  Bayfieldy  37 
Mich.,  205. 

If  you  believe,  from  the  evidence,  that  the  widow  of  the 
deceased,  at  the  time  of  his  death,  and  since,  by  reason  of  ill- 
health,  has  been  unable  to  perform  labor  to  support  herself 
and  family,  this  fact  cannot  increase  or  diminish  the  amount 
which  she  is  entitled  to  jecover  in  this  suit;  and  if  you  should 
find  the  issues  for  the  plaintiff,  then  you  are  instructed,  in 
the  assessment  of  damages,  to  disregard  all  the  testimony  in 
the  case  as  to  such  ill-health.  L  C.  Rd,  Co.  vs.  Baches^  55 
III.,  379. 

In  this  case,  if  you  find  for  the  plaintiff,  you  can  only  allow 
such  damages  as  will  make  good  the  pecuniary  loss  sustained 
by  the  person  for  whose  use  this  suit  is  brought.  The  mental 
s  ffcrings,  or  gi  ief  of  survivors,  or  loss  of  domestic  or  social 
happiness,  or  the  degree  of  culpability  of  the  defendant,  are 
not  proper  elements  in  the  calculation  of  damages.  You  can 
not  award  exemplary  or  vindictive  damages;  you  must  ascer- 
tain, from  the  evidence,  the  pecuniary  loss  sustained  in  dollars 
and  cents,  as  nearly  as  you  can  approximate  thereto,  and 
make  that  good.  Kanaaa  Pacifio  Ry,  Co.  vs.  Cutter^  19 
Kan.,  83;  Blake  vs.  Midland,  etc.y  Rd.  Co.,  18  Q.  B.  93; 
Oakland  &  Co.  vs.  Fielding,  48  Penn.,  320;  Donaldson  ve, 
Misa.y  etCy  Co.,  18  la.,  280. 

The  jury  must  found  their  estimate  of  the  amount  of  such 
loss  upon  such  facts  in  proof  as  tend  to  show  the  extent  of 
the  pecuniary  loss  sustained,  taking  into  consideration  the  age 
of  the  deceased,  and  all  such  other  evidence  as  may  afford 
them  the  means  of  making  the  estimate.  City  of  Chicago  vs. 
MajoTy  18  111.,  349. 

Note. — Where  the  statute  limits  the  recovery  the  instructions  may  con- 
form to  the  statute. 

If,  under  the  evidence  and  the  instruction  of  the  court,  the 

jury  find  the  defendant  guilty,  then  in  assessing  the  damages 

which  the  plaintiff  is  entitled  to  recover,  the  jury  should  assess 

the  same  with  reference  to  the  pecuniary  loss  sustained  by  the 

21 
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wife  and  children  of  the  deceased,  having  regard  to  the  prob- 
able earnings  of  the  deceased,  taking  into  consideration  the 
age,  business  capacity,  experience  and  habits,  health,  energy 
and  perseverance  during  what  would  probably  liave  been  his 
lifetime  if  he  had  not  been  killed,  so  far  as  these  several  mat- 
ters have  been  shown  by  the  testimony,  and  also  having  regard 
to  the  value  of  his  services  in  the  superintendence,  attention 
to  and  care  of  his  family,  and  the  education  of  his  children,  of 
which  they  have  been  deprived  by  his  death,  not  exceeding, 

however,  $ .     Baltimore^  etc,y  lid.  Co.  vs.  Wight7nan^  29 

Gratt,  431;  Mathews  vs.   Warner^  29  Gratt.,  570. 

If,  under  the  evidence  and  the  instructions  of  the  court,  you 
find  the  defen^Jant  guilty,  and  that  the  plaintiff  has  sustained 
any  pecuniary  loss  from  the  death  of  her  husband,  then,  in 
assessing  the  amount  of  such  damages,  the  jury  should 
estimate  the  same  with  reference  to  the  fact  that  it  is  the 
legal  duty  of  the  husband  to  provide  the  wife  present  support 
and  maintenance  in  the  future,  and  she  is  entitled  to  such  a 
sum  as  will  make  her  whole  in  a  pecuniary  point  of  view, 
having  reference  to  the  pecuniary  advantage  which  the  jury 
believe,  from  the  evidence,  she  might  reasonably  have  expected 
from  the  continuance  of  the  life  of  her  husband  if  he  had  not 
been  killed  by  the  accident  in  question,  not  exceeding,  how- 
ever, the  sum  of  $ .     Rafferty  vs.  Buckman^  46  la.,  195; 

Nmhmlle^  etc.y  Rd.  Co.  vs.  StevenSy  9  Heisk.,  12. 

§  2.  Death  from  Intoxication — Suit  by  Widow. — If  the  jury 
find,  from  the  evidence,  under  the  instructions  of  the  court, 
that  the  defendants,  or  either  of  them,  are  guilty,  as  charged 
in  the  declaration,  and  that  the  plaintiff  has  suffered  actual 
damages,  then  it  will  be  the  duty  of  the  jury  to  assess  the 
amount  of  such  actual  damages;  and  if  the  jury  further  be- 
lieve, from  the  evidence,  that  there  were  any  willful,  wanton 
and  aggravating  circumstances  attending  the  sale  of  said  in- 
toxicating liquors,  tlien  the  jury  may,  in  addition  to  such  actual 
damages,  find  such  further  exemplary  damages  as  they  shall 

deem  proper,  not  to  exceed  in  amount  the  sum  of  $ , 

demanded  in  the  declaration. 

The  court  instructs  the  jury,  that  in  a  suit  by  a  wife  for  in- 
jury to  her  means  of  support,  caused  by  selling  liquor  to  her 
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liiisband,  slie  cannot  recover  exemplary  damages,  unless  the 
jnrj  find,  from  the  evidence,  that  ehe  has  eustained  actual 
damages.  Graham  vs.  Fulford^  93  111.,  596;  Gilmore  vs. 
Maihewa^  67  Me.,  517. 

That  in  estimating  the  actual  damages  which  tlie  plaintiff 
has  sustained,  the  jury  should  not  take  into  consideration  any 
mortification  to  her  feelings,  or  mental  suffering  on  her  part; 
in  estimating  the  actual  damage,  the  jury  can  only  consider 
the  pecuniary  loss,  if  any,  which  she  has  sustained,  as  shown 
by  the  evidence,  but  no  allowance  can  be  made  for  the  grief 
or  bereavement  of  surviving  relatives.  Brantigan  vs.  WhitCy 
73  111.,  561;  Kans.  P.  Ed.  Co.  vs.  Cutler,  19  Kans.,  83;  Eunt- 
ingden  Rd.  Co.  vs.  Decker,  84  Penn.  St,  419;  March  vs. 
Walker,  48  Texas,  372. 

In  case  the  jury  find  the  defendants  guilty,  then,  in  estimat- 
ing the  amount  of  actual  damages  which  the  plaintiff  has  sus- 
tained, if  any,  the  jury  should  not  take  into  account  the  anguish 
or  pain  of  mind,  or  feelings,  suffered  by  the  plaintiff  by  reason 
of  her  husband's  death ;  nor  should  they  allow  anything  for 
the  support  aud  maintenance  of  the  children,  or  for  any  loss 
which  they  may  have  sustained  by  the  death  of  their  father. 

§  3.  Exemplary  Damages. — Although  the  jury  may,  in  this 
class  of  cases,  give  exemplary  damages  if  they  find  the  defend- 
ant guilty,  and  further  find,  from  the  evidence,  that  the  plaint- 
iff has  sustained  any  actual  damages,  yet  the  jury  cannot  give 
any  damages  by  way  of  punishment  to  the  defendant,  unless 
they  believe,  from  the  evidence,  that  the  plaintiff  has  sustained 
some  actual  pecuniary  damages;  nor  should  they  give  exem- 
plary damages,  unless  they  find,  from  the  evidence,  some  cir- 
cumstances of  aggravation  in  connection  with  the  conduct  of 
the  defendants  {or  some  of  them)  calling  for  such  damages. 
Bates  vs.  Davia,  76  El.,  222;  Meidel  vs.  Anthis,  71  111.,  241. 

If,  under  the  evidence  and  the  instruction  of  the  court,  the 
jury  find  the  defendant  guilty,  and  they  further  believe,  from 
the  evidence,  that  the  plaintiff  B.  has  suffered  any  pecuniary 
loss  in  her  means  of  support  in  consequence  of,  etc.,  then  if 
you  further  believe,  from  the  evidence,  that  she  has  been  ex- 
cluded from  society  on  account  of  her  husband's  habits  of 
intoxication,  and  that  such  intoxication  has  been  in  part  pro- 
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daced  by,  etc.,  or  that  she  has  snffered  mental  anguish  and 
ehame  on  account  of  his  drunkenness,  and  that  this  has  been 
caused  in  whole  or  part  by,  etc.,  then  these  facts  may  be  taken 
into  account,  in  determining  whether  pr  not,  yon  should  give 
exemplary  damages.  Friend  vs.  DunJca^  37  Mich.,  25;  See 
JBrownford  vs.  Swineford^  44  Wis.,  282;  Boyer  vs.  Barry  8 
Neb.,  68. 

Nc^E.— In  Michigan  it  has  been  held  that  the  foundation  of  the  exem- 
plary damages  rests  upon  the  wrong,  dene  willfully  or  wantonly,  to  the 
complaining  party  herself.  Gunsley  vs.  Perkins^  30  Mich.,  492.  Under 
the  Iowa  Statute  it  has  been  held  that  the  allowance  of  exemplary  damages 
rests  entirely  in  the  discretion  of  the  jury,  and  they  are  not  limited  to  cases 
of  tort.  Goodenough  vs.  McCreiv,  44  la.,  670.  In  Indiana  it  has  been  held 
that  exemplary  dam  ges  cannot  be  given  in  any  case  where  the  sale  is  made 
under  circumstances  rendering  it  a  penal  oifense.  Koerner  vs.  Oberli/,  56 
Ind.,  284. 

§  4.     Damag^es  ftom  Intoxication  Other  than  by  Death. — If  you 

believe,  from  tlie  evidence,  that  the  husband  of  the  plaintiff 
before  his  death  was  in  such  circumstances  that  the  plaintiff, 
as  his  wife,  required  the  proceeds,  or  a  part  of  the  proceeds^ 
of  his  daily  labor  for  her  support,  then  she  was  entitled 
to  this  support  out  of  his  daily  labor;  and  if  you  further 
believe,  from  the  evidence,  that  while  she  was  entitled  to  such 
support  the  defendant  sold  him  intoxicating  liquors  from 
time  to  time  which  caused  his  intoxication  (or  contributed 
to  such  intoxication)  and  that  the  plaintiff  was  thereby 
deprived  of  her  means  of  support  in  whole  or  in  part,  then 
the  defendant  would  be  liable  to  respond  in  damages  to  the 
amount  of  the  support  he  so  deprived  her  of.  Schneider  vs. 
Hosier,  11  Ohio  St.,  98. 

Every  man  who  has  a  wife  owes  her  maintenance  and  sup- 
port, and  if  his  only  means  of  affording  such  support  is  out  of 
his  daily  labor,  then,  if  a  person  sell  him  intoxicating  drinks 
so  as  to  produce  intoxication  and  thereby  rendere  him  up^t 
for  labor  and  prevents  him  from  pursuing  his  only  means  for 
the  support  of  his  wife,  such  pei-son  is  liable  to  the  wife  for 
the  loss  thus  sustained  by  her.     Ibid, 

§  5.  Personal  Iiyury. — The  jury  are  further  instructed,  that 
if,  under  the  evidence  and  the  instructions  of  the  court,  they 
find  the  defendant  guilty,  then,  in  estimating  the  plaintiff^s 
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damages,  if  any  are  proved,  tliey  have  a  right  to  take  into 
consideration  the  personal  injury  inflicted  upon  the  plaintiff — 
the  pain  and  suffering  undergone  by  him  in  consequence  of  his 
injuries,  if  any  are  proved,  and  also  any  permanent  injury 
sustained  by  him,  if  the  jury  believe,  from  the  evidence,  that 
the  plaintiff  has  sustained  such  permanent  injury  from  the 
wrongful  acts  complained  of.  Collins  et  ux.  vs.  Th€  Clti/y 
€tG.,  32  la.,  321;  Holbrooh  et  al.  vs.  The  U,  <&  S.  lid.  Co.,  2 
Kern.,  236;  Uteamer  If.  W.  vs.  King,  16  How.,  472;  Muss 
et  ux,  vs.  tSteamhoat  War  Eagle,  14  la.,  363. 

If,  under  the  evidence  and  instructions  of  the  court,  the 
jury  find  the  defendant  guilty,  then,  in  assessing  the  plaintiff^s 
damages,  thej  jury  may  take  into  consideration  not  only  the 
loss,  expenses  and  immediate  damage  arising  from  the  injuries 
received  at  the  time  of  the  accident,  but  also  the  j)ermanent 
loss  and  damage,  if  any  is  proved,  arising  from  any  disability 
resulting  to  tlie  plaintiff  from  the  injury  in  question,  which 
renders  him  less  capable  of  attending  to  his  business  than  he 
would  have  been  if  the  injury  had  not  been  received.  Indian- 
apolis  vs.  Gaston,  6S  Ind.,  224;  Morris  vs.  Chicago,  etc.,  II.  li, 
Co.,  45  la.,  29. 

The  jury  are  instructed,  that  if  they  find  the  defendant  guilty, 
under  the  testimony  and  instructions  of  the  court,  then  in 
assessing  the  plaintiff's  damages,  the  jury  may  take  into  consid- 
eration not  only  the  bodily  disability  occasioned  by  the  accident, 
if  any  is  proved,  but  also  any  impairment  of  plaintiff's  mental 
faculties  and  general  health,  if  any  such  is  proved,  and  which 
the  jury  believe,  from  the  evidence,  will  affect  or  impair  his 
future  ability  to  attend  to  his  ordinary  business  the  same  as  if 
the  injury  complained  of  had  not  occurred.  III.  Cent.  lid. 
Co.  vs.  Heed,  87  111.,  484 ;  Moi^ris  vs.  C,  B.  <&  Q.  By.  Co., 
45  la.,  29. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
has  been  injured  in  health  of  body  or  strength  of  limb,  or  in 
liis  ability  to  labor  and  attend  to  his  affairs,  and  generally  pur- 
fine  the  course  of  life  as  he  might  otherwise  have  done,  as  well 
since  as  before  the  accident,  and  if  the  jury  further  believe, 
from  the  evidence,  that  such  injuries  were  inflicted  upon  him 
through  the  negligence  or  carelessness  of  defendant's  servants 
or  employes,  as  charged  in  the  declaration,  and  that  the  plaintiff 
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was  at  the  time  exercising  all  reasonable  care  and  caution  to 
avoid  such  injuries,  then  the  jury  may  assess  such  damages  as 
will  recompense  to  the  plaintiff  all  the  loss  he  may  have  sus- 
tained, as  a  necessary  result  of  such  injuries,  as  shown  by  tlie 
evidence.    Indianapolis  vs.  Gaston^  58  Ind.,  224. 

If,  under  the  evidence  and  instructions  of  the  court,  the  jury 
find  the  defendant  guilty,  then,  in  estimating  the  plaintiff's 
damages,  it  will  be  proper  for  the  jury  to  consider  the  effect 
of  the  injury  in  future  upon  the  plaintiff's  health,  if  they  be- 
lieve, from  the  evidence,  that  his  future  health  will  be  affected 
by  the  injury  in  question ;  and  also  the  use  of  his  hand,  and 
his  ability  to  attend  to  his  affairs  generally,  in  pursuing  his 
ordinary  trade  or  calling,  if  the  evidence  shows  that  these  will 
be  affected  in  the  future ;  and  also  the  bodily  pain  and  suffer- 
ing, the  necessary  expenses  of  nursing  and  medical  care  and 
attendance,  and  loss  of  time,  so  far  as  these  are  shown  by  the 
evidence;  and  all  damage,  present  or  future,  which,  from  the 
evidence,  can  be  treated  as  the  necessary  result  of  the  injury 
complained  of.  Ill,  Cent  Rd,  Go.  vs.  Reed^  37  111.,  484;  Wha- 
len  vs.  St,  Louia^  etc.y  Rd.  Go.j  60  Mo.,  323. 

In  determining  the  amount  of  damages  the  plaintiff  is  enti- 
tled to  recover  in  this  case,  if  any,  the  jury  have  a  right  to, 
and  they  should,  take  into  consideration  all  the  facts  and  cir- 
cumstances in  evidence  before  them;  the  nature  and  extent  of 
the  plaintiff's  physical  injuries,  if  any,  testified  about  by  the 
witnesses  in  this  case;  her  suffering  in  body  and  mind,  if  any, 
resulting  from  such  injuries;  and  also  such  prospective  suffer- 
ing and  loss  of  health,  if  any,  as  the  jury  may  believe,  from 
all  the  evidcpcc  before  them  in  this  case,  she  has  sustained  or 
will  sustain  by  reason  of  such  injuries.  JB.  <&  St.  J.  R.  R. 
Go.  vs.  Martin,  111  111.,  227;  (7.,  B.  db  Q.  R.  R.  vs.  Warner, 
108  111.,  545. 

If  the  jury  believe,  from  the  evidence,  under  the  instruction 
of  the  court,  that  the  plaintiff  is  entitled  to  recover,  then,  in 
fixing  the  damages  which  he  ought  to  recover,  the  jury  should 
take  into  consideration  all  the  circumstances  surrounding  the 
case,  80  far  as  these  are  shown  by  the  evidence,  such  as  the 
circumstances  attending  the  injury;  the  loss  of  time  of  the 
plaintiff,  if  any,  occasioned  by  the  injury;  the  pain  he  has  suf- 
fered, if  any;  the  money  he  has  expended,  if  any,  to  be  cured 
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of  such  injury;  the  business  he  was  engaged  in,  if  any,  at  the 
time  he  was  injured,  and  the  extent  and  duration  of  the  injury, 
and  give  the  plaintiff  such  damages  as  the  jury  believe,  from 
the  evidence,  he  has  sustained.  Sedg.  on  Meas.  of  Damages, 
618;  a,  R.I.ikP.  RcL  Co.  vs.  Otto,  52  111.,  416;  Little  va 
Tingle,  26  Ind.,  168. 

§  6.  Exemplary  Damages — In  Tort  Generally. — The  jury  are 
instructed,  that  in  actions  of  this  kind,  if  the  jury  iind  the 
defendant  guilty,  under  tlie  evidence  and  instructions  of  the 
court,  and  if  they  further  find,  from  the  evidence,  that  the 
injury  cora|)lainod  of  was  inflicted  willfully  or  maliciously,  and 
that  the  plaintiff  has  sustained  any  actual  damage  thereby, 
then  the  jury,  in  assessing  damages,  are  not  Hmitjd  to  mere 
compensation  for  the  actual  damage  sustained,  but  they  may 
give  him  such  further  sum,  by  way  of  exemplary  or  vindictive 
damages,  as  a  protection  to  the  plaintiff,  and  as  a  salutary  ex- 
ample to  others,  to  deter  them  from  offending  in  like  manner. 
Pike  vs.  Dillinj,  48  Me.,  639;  Mc  Williams  vs.  JBragg^  3 
Wis.,  424;  Dibble  vs.  Morria,  26  Conn.,  416;  Ousley  vs.  Har- 
din, 23  III.  403. 

§  7.  Assault. — If  the  jury  balieve,  from  the  evidence, 
under  the  instruction  of  the  court,  that  the  plaintiff  is  entitled 
to  recover  in  this  case,  then,  in  assessing  his  damages,  the 
jury  are  at  liberty  to  take  into  account  the  extent  of  plaintiff's 
injuries,  so  far  as  they  have  been  shown  by  the  evidence — 
the  pain  and  suffering  endured  by  him,  if  any,  in  consequence 
of  such  injuries,  his  loss  of  time,  and  the  costs  of  m3dical 
attendance,  if  such  loss  of  time  and  costs  have  been  proved,  and 
award  such  damages  as  the  jury  m  ly  think  proper  and  right, 
in  view  of  all  the  facts  and  circumstances  proved  on  the 
trial. 

§  8.  Exemplary  Damages  in  Assault. — The  jury  are  further 
instructed,  that  if,  under  the  evidence  and  the  instruction  of 
the  court,  they  find  the  defendants,  or  any  of  them,  guilty  of 
assault  and  battery,  and  that  such  assault  and  battery  was  un- 
provoked by  the  plaintiff,  and  was  maliciously,  willfully  and 
wantonly  committed  on  the  plaintiff,  and  that  the  plaintiff  was 
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seriously  injured  and  damaged  thereby,  then  the  jury  in  fixing 
the  amount  of  the  plaintiff's  damages  are  not  conlined  to  the 
actual  damage  proved,  but  they  may  give,  in  addition  thereto, 
such  exemplary  damages  or  smart  money,  as,  in  their  judg- 
ment, will  be  just  and  proper,  as  a  punishment  to  the  defend- 
ant, in  view  of  all  the  facts  and  circumstances  proved  on  the 
trial. 

If  the  defendant,  without  provocation,  a-saulted  and  boat 
the  plaintiff,  as  cliarged  in  the  declaration,  and  that  such 
assault  was  a  malicious,  wanton  and  aggravated  one;  and  if 
the  jury  further  believe,  from  the  evidence,  that  justice  and 
the  public  good  require  it,  then  the  law  is,  that  the  jury  are 
not  confined  in  their  verdict  to  the  actual  damages  proven^ 
but  they  may  give  exemplary  damages,  not  only  to  compensate 
the  plaintiff,  but  to  punish  tlie  defendant,  and  to  deter  others 
from  the  commission  of  like  offen'ses.  JSra<ishavo  vs.  BwcJi- 
anauy  50  Tex.,  492;  Titus  vs.  Gorkins^  21  Kans.,  722;  Brow)i 
vs.  Swinefordy  44  Wis.,  282. 

While  the  jury  are  not  authorized  by  law  to  give  exemplary 
or  punitive  damages  in  this  case  in  the  event  a  verdict  is  found 
for  the  plaintiff,  yet,  if  the  jury  find  for  the  plaintiff,  full 
compensatory  damages  should  be  awarded;  and,  in  arriving  at 
compensatory  damages,  the  jury  are  not  necessarily  restricted 
to  the  naked  pecuniary  loss;  for,  besides  damages  for  pecun- 
iary loss  or  injury,  the  jury  may  allow  such  damages  as  are 
the  direct  consequence  of  the  act  complained  of,  for  injury  to 
the  plaintiff's  good  repute,  her  social  position,  for  physical 
suffering,  bodily  pain,  anguish  of  mind,  sense  of  shame,  humil- 
iation and  loss  of  honor.  Wolf  v^  Trinkle^  103  Ind.,  355; 
3  N-  E.  Kep.,  110. 

§  9.  Aggravation  of  Damages. — That,  in  an  action  of  assault 
and  battery,  the  insult  and  indignity  inflicted  upon  a  person, 
by  giving  him  a  blow  with  anger,  rudeness  or  insolence,  con- 
stitute an  element  of  damages.  And  in  this  case,  if  the  jury 
believe,  from  the  evidence,  that  the  defendant  committed  afi 
assault  upon  the  plaintiff,  as  charged  in  the  declaration,  then 
the  jury,  in  assessing  damages,  may  consider,  as  an  aggrava- 
tion of  the  wrong,  the  mental  suffering  and  mortification  of 
feeling  of  the  plaintiff,  arising  from  the  insult  and  indignity 
of  the  defendant's  blow.    Elliott  vs.  Fa/i  Bureriy  33  Mich.,  49. 
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§  10.  Mitigation  of  Damages. — The  jury  are  instructed,  that 
while  angry  and  tlireatening  words,  and  abusive  languasje,  are 
no  justitication  for  an  assault  and  battery,  still  they  may  be 
considered  by  the  jury  in  mitigation  of  damages,  if  it  appears 
from  the  evidence  that  they  were  used,  and  were  of  such  a 
character  as  would  naturally  tend  to  excite  the  angry' passions 
of  men,  and  were  spoken  so  recently  before  the  assault  com- 
plained of  as  that  the  hot  blood  and  i)as8ion  which  they  were 
calculated  to  excite  had  not  had  time  to  C(^ol.  Thrall  vs, 
Kiiapp^  17  la.,  468;  Ifullerton  vs.  Warrick^  3  Blackf.,  219. 

§  11.  Exemplary  Damages  not  Allowel,  When. — Thoucjh  the 
jury  should  believe,  from  the  evidence,  that  the  defendants, 
or  some  of  them,  committed  the  trespasses  complained  of,  still, 
if  the  jury  further  believe,  from  the  evidence,  that  such  de- 
fendant or  defendants  believed  that  in  so  doing  they  were 
only  asserting  what  they  deemed  to  be  a  legal  right,  and  did 
not  act  oppressively,  wantonly  or  maliciously,  then  the  jury 
should  only  assess  such  sum  as  damages  as  they  believe,  from 
tiie  evidence,  the  plaintiff  has  actually  sustained. 

While  intoxication,  of  itself,  is  no  excuse  for  an  unlawful 
act  committed  while  under  its  influence,  still  it  may  be  consid- 
ered by  the  jury  in  its  bearing  upon  the  question  of  damages. 
And,  in  this  case,  if  the  jury  believe,  from  the  evidence,  that 
an  assault  was  committed  by  defendant,  as  charged,  still,  if 
they  further  believe,  from  the  evidence,  that  the  defendant 
was  60  intoxicated  at  the  time  that  he  did  not  know  and  realize 
what  he  was  doing,  and  that  when  not  nnder  the  influence  of 
intoxication  the  defendant  is  a  quiet  and  peaceable  citizen, 
then  these  facts  may  be  considered  by  the  jury,  with  all  the 
other  evidence  in  the  case,  in  determining  whether  he  ought 
to  be  made  to  pay  smai't  money,  over  and  above  the  actual 
damages  proved. 

§  12.  Landlord  and  Tenant — Premises  not  Occnpied— No  Rent 
Paid. — The  court  instructs  the  jury,  that  if  they  believe,  from 
tlie  evidence,  under  the  instructions  of  the  court,  that  the 
plaintiff  has  a  right  to  recover;  and  if  the  jury  further  believe, 
from  the  evidence,  that  the  plaintiff  has  paid  no  rent  for  the 
premises  in  controversy,  then  the  measure  of  damages  will  be 
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the  difference  between  the  rent  ao^reed  to  be  paid  for  the  use 
of  the  land  and  the  real  value  of  the  use  of  the  land,  as  shown 
by  the  evidence. 

The  court  further  instructs  the  jury,  that  the  rent  agreed  to 
be  paid  for  the  use  of  the  land,  as  fixed  in  the  lease,  is  pre- 
sumed to  be  the  true  value  of  the  use  of  said  premises,  unless 
the  evidence  shows  it  to  be  otherwise ;  and  the  agreed  price 
must  be  taken  by  the  jury  as  the  true  rental  value  of  the 
premises,  for  the  purposes  of  this  suit,  unless  the  jury  believe, 
from  the  evidence,  that  the  true  rental  value  is  more  than  the 
price  agreed  to  be  paid  therefor  by  the  plaintiff. 

The  measure  of  damages,  in  a  case  of  this  kind;  is  the  dif- 
ference between  the  price  agreed  to  bo  paid  for  the  use  of  the 
premises,  not  occupied,  and  the  actual  rental  value  of  the  same 
premises,  if  they  had  been  occupied,  as  stipulated  in  the  lease; 
and  unless  the  jury  believe,  from  the  evidence,  that  the  actual 
value  of  the  premises  was  more  than  the  rent  agi'ced  to  be 
paid  therefor,  then  the  plaintiff,  in  any  event,  is  only  entitled 
to  recover  nominal  damages,  and  such  s])ecial  damasre  as  the 
jury  believe,  from  the  evidence,  the  plaintiff  has  sustained  by 
reason  of,  etc. 

§  13.  Suit  on  Replevin  Bond. — The  jury  are  instructed,  that 
although  this  action  is  in  form  an  action  of  debt,  for  the  sum 

of  $ ,  the  penalty  in   the  bond,  the  action   is,  in  fact,  an 

action  to  recover  for  the  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff,  by  reason  of  the  property  mentioned  in 
said  bond  not  having  been  returned  to  the  defendant  in  the 
replevin  suit,  according  to  the  condition  of  the  bond. 

And  if  the  jury  find  the  issues  for  the  plaintiff,  they  should, 
by  their  verdict,  find  both  the  debt  and  the  amount  of  the  dam- 
ages; the  debt  will  be  $ ,  the  penalty  mentioned  in  the  bond, 

while  the  damages  will  be  such  an  amount  as  the  evidence  shows 
the  parties,  for  whose  use  this  suit  is  brought,  have  sustained 
by  reasouof  the  non-return  of  said  property,  according  to  the 
condition  of  said  bond. 

The  jury  are  instructed,  that  if  they  find,  from  the  evidence, 
under  the  instructions  of  the  court,  that  the  plaintiff  is  entitled 
to  a  verdict,  and  that  the  parties  for  whose  use  the  suit  is 
brought  have  sustained  damage,  as  alleged,  then  it  will  be  tlie 
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duty  of  tlie  jnrj  to  assess  the  amount  of  such  damages;  and  if 
the  jury  f ui'ther  believe,  from  the  evidence,  that  the  said  T. 
M.  B.  was  sheriff  of  this  county  at  the  time  the  said  property 
was  taken,  and  that  the  said  sheriff  was  then  holding  the  said 
property,  under,  and  by  virtue  of,  a  writ  of  attachment  in  favor 
of  the  other  defendants  in  the  replevin  suit,  for  an  indebted- 
ness claimed  to  be  due  to  them  by  one  J.  F.,  and  that  a  judg- 
ment was  afterwards  rendered  in  said  attachment  suit  for  the 
sum  of  {four  thousand)  dollars,  in  favor  of  the  plaintiffs  in 
that  suit,  then  the  measure  of  damages  in  this  case  is  the  said 
sum  of  {four  thousand)  dollars,  and  interest  thereon,  at  the 
rate  of  six  \)Qy  cent,  per  annum,  since  the  date  of  eaid  judgment, 
and  the  further  sum  oi  {twenty)  dollars,  defendant's  costs  in  the 
said  replevin  suit;  provided,  however,  that  if  the  jury  believe, 
from  the  evidence,  that  the  value  of  the  property  taken  by  the 
said  J.  E.,  in  the  replevin  suit,  was  worth  less  than  the  amount- 
of  said  judgment,  interest  and  costs,  then  the  measure  of  dam- 
ages, in  this  suit,  will  be  the  value  of  such  property,  as  shown 
by  the  evidence,  and  no  more.  Scdg.  on  the  Meas.  of  Dam., 
585;  Jennings  vs.  Johnson^  17  Ohio,  154;  Noble  vs.  Epperly^ 
6  Ind.,  468;  Hayden  vs.  Anderson^  17  la.,  158. 

The  court  instructs  the  jury,  that  if  you  find  the  issues  for 
the  plaintiff,  and  believe,  from  the  evidence,  that  the  property 
in  question  was  the  property  of  E.  L.  W.,  the  defendant  in 
the  execution,  at  the  time  it  was  taken  by  the  sheriff,  then  in 
estimating  the  amount  of  damages  in  this  suit,  you  should  as- 
certain the  amount  remaining  unpaid  upon  the  judgment  in 
the  case  of  J.  G.  vs.  the  said  E.  L.  W.,  for  principal,  interest 
and  costs,  as  shown  by  the  evidence,  calculating  interest  at  the 
rate  of  six  per  cent  per  annum,  from  the  date  of  said  judg- 
ment; and  then,  if  you  believe,  from  the  evidence,  that  the 
amount  thus  found  to  be  due  upon  the  judgment  is  less  than 
the  value  of  the  property  in  question,  you  will  find  as  damages, 
in  this  case,  the  sum  remaining  due  upon  said  judgment,  as 
shown  by  the  evidence. 

On  the  other  hand,  if  you  find  the  amount  remaining  unpaid 
upon  said  judgment  to  be  equal  to  or  greater  than  the  value 
of  the  property  in  question,  then  you  will  find  as  damages,  in 
this  suit,  the  value  of  said  property  as  shown  by  the  evidence, 
at  the  time  it  was  taken  from  the  sheriff,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum. 
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§  14.  Libel. — If  the  jurj  believe,  from  the  evidence,  that 
the  libel  was  published  by  the  defendant,  as  charged  in  the 
declaration,  then  the  plaintiff  is  entitled  to  recover.  The 
amount  of  the  recovery  is  to  be  determined  by  the  jury,  from 
a  consideration  of  all  the  evidence  and  circumstances  proved 
in  the  case;  and  in  determining  such  amount,  the  jury  will 
consider  the  character  of  the  charge,  the  general  reputation 
of  the  plaintiff  at  the  time  of  the  publication  complained  of, 
whether  the  defendants  had  an  opportunity  to  retract  the 
charge,  whether  it  was  maliciously  made  and  persisted  in,  or 
whether  made  as  public  journalists  and  for  laudable  purposes 
and  without  malice,  and  all  the  facts  proved  in  the  case,  hav- 
ing a  reference  to  this  subject.  Sheahan  et  al.  vs.  Collins^  20 
111.,  326. 

If  the  jury  find  the  issues  for  the  plaintiff,  and  believe,  from 
the  evidence,  that  the  publication  was  made  maliciously  or 
wantonly,  and  under  circumstances  evincing  a  disregard  of  the 
rights  of  others,  then,  in  making  up  their  verdict,  they  may 
take  into  consideration  the  circumstances  of  thp  defendant  as 
to  wealth  and  possession  of  property,  so  far  as  these  appear, 
from  the  evidence,  and  they  may  give  a  verdict  for  such  sum 
as,  from  the  evidence,  they  think  the  plaintiff  ought  to  receive, 
and  the  defendant  ought  to  pay,  nnder  all  the  circumstances 
of  the  case.  Hill,  on  Rem.  for  Torts,  456;  Hunt  vs.  Bennett^ 
19  N.  T.,  173;  Knight  vs.  Foster,  39  N.  H.,  576;  Humphries 
vs.  Parker,  52  Me.,  502. 

Although  you  may  believe,  from  the  evidence,  that  the 
alleged  article  is  libelous  and  was  published  of  and  concerning 
the  plaintiff,  and  that  the  defendant  was  guilty  of  its  publica- 
tion, still,  if  you  further  believe,  from  the  evidence,  that  the 
plaintiff  sustained  no  actual  or  substantial  injury  to  his  feel- 
ings,  occupation  or  business  thereby,  and  that  the  defendant 
was  not  actuated  by  malice,  in  fact,  against  the  plaintiff,  in 
the  publication,  then  the  plaintiff  can  only  recover  nominal 
damages. 

The  amount  of  damages  in  a  case  of  this  character,  should  yon 
find  that  any  ought  to  be  allowed,  depends  upon  the  question 
of  malice,  express  or  implied,  and  you  are  to  bear  in  mind 
that  malice  in  law,  which  is  presumed  from  the  publication  of 
a  libelous  article,  means  an  absence  of  sufficient  legal  excuse 
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for  Bucli  publication,  and  in  snch  cases,  if  there  was  no  Dialice, 
in  fact,  yon  can  only  assess  compensatory  damages — tlia,t  is, 
such  damages  only  as  will  compensate  the  plaintiff  for  the 
injury  which  you  may  believe,  from  the  evidence,  he  has  sus- 
tained. 

The  jury,  if  they  find  the  defendant  guilty,  must  exercise  a 
sound  discretion  as  to  the  amount  of  damages  to  be  assessed 
for  plaintiff,  and  in  estimating  them,  the  jury  are  entitled  to 
consider  the  motives  of  the  defcn^lant,  so  far  as  they  appear 
from  the  evidence,  that  is  as  to  whether  they  were  malevolent 
and  show  a  settled,  deliberate  purpose  to  humiliate,  injure  or 
disgrace  the  plaintiff,  and,  if  the  jury  so  find,  they  may  assess 
tlie  damages  at  any  amount,  such  as  they  may  think  will  prop- 
erly comjicnsate  the  plaintiff  and  properly  punish  the  defend- 
ant in  view  of  all  the  circumstances  proved  on  the>  trial. 

§  15.  Malpractice. — If  the  jury  find,  under  the  evidence 
and  tlie  instructions  of  the  court,  that  the  plaintiff  is  entitled 
to  recover,  then,  in  fixing  the  amount  of  damages,  they  should 
take  into  account  the  present  and  future  loss  of  the  plaintiff's 
hand,  if  any  such  loss  has  been  proved,  as  well  as  compen- 
sation for  the  pain  and  suffering  endured  by  the  plaintiff  in 
consequence  of  the  want  of  skill,  care  and  diligence  of  the 

defendant ,  as  shown  by  the  evidence,  and  as  charged 

in  the  declaration,  if  the  proof  shows  such  loss  and  suffering 
was  endured  in  consequence  of  the  fault  of  the  defendant 

§  16.  Breach  of  Marriage  Contract. — The  jury  are  instructed, 
that  in  assessing  damages  for  the  breach  of  a  marriage 
contract,  the  general  rule  is,  that  the  jury  may  take  into  con- 
sideration all  the  injury,  which  the  evidence  shows  the 
plaintiff  has  sustained,  and  no  more ;  and  in  this  case,  if  the 
jury  find  the  issues  for  the  plaintiff,  the  jury  may  take  into 
consideration  the  character  and  habits  of  the  plaintiff,  so  far 
as  they  are  proved  by  the  evidence  ;  and  if  the  jury  believe, 
from  the  evidence,  that  at  the  time  of  the  alleged  breach  of 
contract,  the  plaintiff  was  addicted  to  lewdness,  drunkenness, 
or  to  the  use  of  profane  language,  then  these  circumstances 
should  be  considered  by  the  jury  in  estimating  the  injuries 
sustained  by  her.  Sedg.  on  Meas.  of  Dam.,  428;  Burnett  vs. 
SimpkinSy  24  Dl.,  264. 
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If  tho  jury  believe,  from  the  evidence,  that  the  defendant 
entered  into  a  marriage  contract  with  the  plaintiff,  and  also 
that  he  did  seduce  her,  then  they  have  a  right  to  determine, 
from  all  the  facts  and  circumstances,  whether  snch  seduction 
was  consequent  upon  the  prom'se  of  marriage,  and  if  they  so 
find,  then  the  seduction  may  be  taken  by  the  jury  in  aggrava- 
tion of  the  damages  in  tliis  case,  provided  they  find  for  the 
plaintiff  under  the  first  {or  other  appropriate)  count  of  the 
declaration. 

In  this  suit,  if  the  Jury  believe,  from  the  evidence,  that  the 
defendant  entered  into  a  marriage  contract  with  the  plaintiff, 
and  afterwards  refused  to  carry  out  the  same,  as  charged  in 
the  declaration,  and  further,  that  the  defendant,  under  such 
promise  of  marriage,  seduced  the  plaintiff  and  begot  her  with 
child,  then  that  circumstance  may  be  taken  into  account  by  the 
jury  in  estimating  the  plaintiff's  damages.  Tubbs  vs.  Van 
Eleek,  12  111.,  446;  Sheahan  vs.  Barry,  27  Mich.,  217;  Will- 
iams  vs.  Ilollingsworth^  6  Baxt  (Tenn.),  12;  Wilde  vs.  Bagan^ 
67  Ind.,  453. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
entered  into  a  marriage  contract  with  the  plaintiff,  within  five 
years  before  the  commencement  of  this  suit,  and  that  under 
the  pretense  of  such  promise  of  marriage,  he  seduced  and  got 
the  plaintiff  with  child,  and  then  neglected  and  refused  to 
marry  the  plaintiff,  these  circumstances  and  such  violation  of 
faith  may  be  taken  into  consideration  by  the  jury  in  estimat- 
ing the  plaintiff's  damages. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant  in 
this  case  has  attempted  to  prove  that  the  plaintiff  was  a  lewd 
or  base  woman,  and  was  of  immoral  or  bad  character,  and  that 
he  has  failed  to  establish  and  prove  the  same  by  a  preponder- 
ance of  evidence,  and  that  such  attempt  was  not  made  in  good 
faith,  or  was  made  without  any  reasonable  hope  or  expectation 
of  establishing  snch  facts,  then  such  charge  and  failure  on  the 
part  of  the  defendant  may  be  taken  in  aggravation  of  the 
damages  in  this  case;  provided,  the  jury  find  the  issnes  for  tlie 
plaintiff.  Sedg.  on  Meas.  of  Dam,,  427 ;  If  idler  vs.  McKinley 
21  m.,  308;  Davis  vs.  Slagle,  27  Mo.,  600;  Denslow  vs.  Van 
Horn,  16  la.,  476. 

The  jury  are  instrncted,  that  should  they   find  for  the 
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plaintiflf,  tliey  alone  are  the  judges  of  the  araonut  of  damages 
to  be  found,  and  in  fixing  the  amount  of  such  damages,  tlie 
jury  may  take  into  consideration  the  length  of  time  the  parties 
were  acquainted,  the  degree  of  intimacy  existing  between 
them,  so  far  as  proved,  and  all  the  injuries  shown  to  have  been 
sustained,  whether  they  be  from  anguish  of  mind,  blighted 
affections,  or  disappointed  hopes,  and  fix  the  amount  of  such 
damages  at  such  a  sum  as  they  think  proper,  under  the  evi- 
dence and  the  instruction  of  the  court.  Sedg.  on  Mcas.  of 
Dam.,  235,  426;  Kniffen  vs.  McConnell,  30  N.  T.,  285; 
KiTig  vs  Kersey^  2  Ind.,  402 ;  Roper  vs.  Clay^  18  Mo.,  383. 

§  17.  Frand  and  Deceit. — The  jury  are  instructed,  that  in  an 
action  founded  in  fraud  and  deceit,  if  the  jury  find  the 
defendant  guilty,  the  amount  of  recovery  is  not  necessarily 
confined  or  limited  to  the  actual  damages  sustained.  If  the 
fraud  or  deceit  is  shown,  by  the  evidence,  to  have  been  de- 
liberate, willful  and  wanton,  the  jury  are  at  liberty  to  give 
exemplary  or  punitive  damages,  in  addition  to  the  actual 
damages  sustained.     McAvoy  vs.   Wrigfd^  25  Ind.,  22. 

The  jury  are  instructed,  that  if  they  find  the  defendants,  or 
either  of  them,  guilty,  then  the  measure  of  the  actual  damage, 
if  any,  sustained  by  the  plaintiff,  is  the  difference  between 
the  actual  value  of  the  property  in  question,  in  the  condition 
it  was  in  when  sold,  and  the  value  of  the  same  property  if  it 
liad  been  as  stated  and  represented  by  the  defendant,  at  the 
time  of  the  sale.  Sedg.  on  Meas.  of  Dam.,  338;  Thompson  vs. 
Burgey^  36  Penn.,  403;  Page  vs.  Parker^  40  N.  H.,  47. 

§  18.  Trespass  and  Trover. — The  court  instructs  the  jury, 
that  where  property,  taken  by  a  trespasser,  has  been  appro- 
priated to  the  owner's  use  by  his  consent,  either  expressed  or 
implied,  that  fact  should  go  in  reduction  of  damages. 

And  such  consent  is  always  implied  when  the  property  has 
been  legally  seized  and  held  under  legal  process,  either  in  favor 
of  a  stranger  or  in  favor  of  the  trespasser  himself.  Bates  vs. 
Courtwright,  36  111.,  518. 

If,  under  the  evidence  and  the  instruction  of  the  court,  the 
jury  find  the  defendant  guilty  of  the  taking  and  conversion  of 
the  property  in  question,  in  manner  and  form  as  charged  in 
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tlie  declaration,  then  the  measure  of  the  plaintiff's  damages  is 
the  value  of  the  property  at  the  time  of  the  conversion,  as 
shown  by  a  preponderance  of  the  evidence,  with  six  per  cent, 
interest  thereon,  from  the  time  of  such  conversion.  Sedg.  on 
Meas.  Dam.,  547;  Tenney  vs.  State  Banh^  etc.^  20  Wis.,  162; 
Tates  vs.  Mullen,  24  Ind.,  277;  Polk  vs.  Allen,  19  Mo.,  467; 
Cutting  vs.  Fanning,  2  la.,  580;  Rejpley  vs.  Davisy  15  Mich., 
75. 

§  19.  Work  and  Labor — Part  Performance. — If  the  jury,  etc., 
that  the  plaintiff  worked  for  the  defendant,  as  claimed,  and 
that  such  work  was  done  under  a  special  contract,  as  to  the 
price,  and  that  the  plaintiff  went  on  and  performed,  under  that 
contract,  a  part  of  the  work  so  contracted  for,  and  that  the 
defendant  accepted  the  work  done,  and  if  the  juiy  find,  from 
the  evidence,  under  the  instructions  of  the  court,  that  the 
plaintiff  is  entitled  to  recover,  then  the  contract  price  must 
govern  the  measure  of  compensation  to  which  the  plaintiff 
will  be  entitled  for  the  work  actually  done,  whether  such  price 
be  more  or  less  than  the  work  was  actually  worth. 

§  20.  Contract  to  Deliver — Part  Performance. — If  the  jury, 
etc.,  that  the  plaintiff  agreed  to  furnish  defendant  a  certain 
(quantity  of  stone),  at  a  given  price  per  {cord)  and  that  ho 
furnished  a  part  only  of  the  {stone),  but  not  the  whole  quantity 
contracted  for,  and  that  the  defendant  accepted  and  appropri- 
ated to  his  own  use  the  {stone)  thus  furnished,  and  if  the  jury 
find,  from  the  evidence,  under  the  instruction  of  the  court, 
that  the  plaintiff  is  entitled  to  recover  anything,  then  the  jury 
are  instructeil,  that  the  contract  price  must  govern  as  to  the 
price  of  the  {stone)  actually  delivered,  whether  such  price  bo 
more  or  less  than  they  were  reasonably  worth.  McClelland 
vs.  Snider,  18  111.,  58. 

§  21.  Refbsal  to  Deliver  Personal  Property. — In  this  case,  if  the 
jury,  under  the  evidence  and  the  instruction  of  the  court,  find 
the  issues  for  the  plaintiff,  then  the  measure  of  damage  is  the 
difference  between  the  contract  price  and  the  market  price,  at 
the  place  of  delivery,  at  the  time  of  the  alleged  breach  of  con- 
tract complained  of.     And  in  ai  riving  at  the  amount  of  dam- 
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ages,  the  jury  will  estimate  the  quantity  of  {hops)  which  has 
not  been  delivered,  and  give  the  difference  between  the  mar- 
ket price  and  the  contract  price  on  so  much  of  the  contract 
as  the  jury  believe,  from  the  evidence,  remains  to  be  per- 
formed. Scdg.  on  Meas.  Dam.,  295;  Carney  v^  Newberry^ 
24:  m.,  203;  Bush  vs.  Holmes,  53  Me.,  417;  Cannon  vs.  FoU 
som,  2  la.,  101;  CroAy  vs.  Watkins^  12  Cal.,  85;  Zehner  vs. 
Dale,  25  Ind.,  433. 

The  jury  are  further  instructed,  that  upon  a  breach  of  a 
contract  to  deliver  articles  of  personal  property,  at  a  particu- 
lar place,  within  a  certain  time,  at  a  certain  price,  and  when 
the  property  has  been  paid  for,  and  subsequently  delivered, 
but  not  delivered  within  the  specified  time,  the  measure  of 
damages  is  the  difference  in  the  value  of  the  property  at  such 
place,  at  the  time  of  actual  delivery,  and  its  market  value  at 
the  same  place   at  the  time  fixed  in  the  contract  for  delivery. 

If  tlie  jury  believe,  from  the  evidence,  that  a  contract  was 
entered  into  by  the  defendant,  as  alleged  in  plaintiff's  declara- 
tion, for  the  sa^c  of  {thirty  thousand  brick),  at  the  price  of  $ — 
{j)er  thousand),  to  be  delivered  on  demand,  and  that  the  plaint- 
iff demanded  said  brick,  as  claimed  by  him,  and  that  he  was 
then  ready  and  willing  to  pay  for  the  same,  and  that  upon 
such  demand  the  defendant  refused  to  deliver  the  brick,  then, 
if  you  further  believe,  from  the  evidence,  that  the  market 
price  of  the  same  kind  of  brick,  at  the  time  and  place  of  such 
demand,  was  greater  than  the  contract  price,  tlie  measure  of 
damages  will  be  the  difference  between  such  market  price  and 
the  price  agreed  upon.     Sleuter  vs.  Wallbaum,  45  HI.,  43. 

§  22.  Property  Bought  for  Re-Sale — If,  under  the  evidence 
in  the  case  and  the  instructions  of  the  court,  you  find  for  the 
plaintiffs,  then,  upon  the  question  of  damages,  the  court  in- 
structs you  that  if  you  believe,  from  the  evidence,  that  at  the 
time  of  said  sale  the  plaintiffs  had  a  contract  for  the  re-sale  of 
said  hams  at  (Salt  Lake  City\  and  that  they  had  sold  the  same 
as  of  the  quality  aforesaid,  and  that  at  the  time  of  the  sale  to 
the  plaintiffs  the  defendants  had  knowledge  of  such  contract 
of  re-sale,  and  knew  that  the  plaintiffs  purchased  said  hams  to 
fill  said  contract  of  re-sale,  and  that  the  hams  were  shipped  to 
the  purchaser  at  {Salt  Lake)  before  the  plaintiffs  had  notice  of 
22 
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their  quality,  and  that  upon  their  arrival  at  (Salt  Zaire)  the 
said  purchasers  refused  to  receive  or  pay  for  the  same,  for  the 
reason  that  they  were  not,  at  the  time  of  their  shipment  to 
him,  of  the  quality  he  had  bargained  for,  then  you  will  award 
to  the  plaintiffs,  as  damages,  such  sum  of  money  as  you  may 
believe,  from  the  evidence,  the  plaintiffs  had  re-sold  the 
said  hams  for,  less  such  sum  as  you  may  believe,  from  the 
evidence,  said  hams  were  actually  worth  at  the  time  of  their 
purchase  by  the  plaintiffs;  and  you  will  further  allow  the 
plaintiffs  such  sums  of  money,  if  any,  as  you  may  believe,  from 
the  evidence,  they  were  obliged  to  pay  out  on  account  of  the 
transportation  of  said  hams  to  {Salt  Zaire  City),  Thome  vs. 
Mc  Veagh^  85  111.,  81 ;  Zemis  vs.  Rountree^  79  N.  C,  122. 

§  23.  Refkisal  to  Accept  Personal  Property. — The  jury  are 
instructed,  that  the  rule  of  law  is,  that  when  a  purchaser  of 
personal  property  which,  by  the  terms  of  the  purchase,  is  to 
be  delivered  at  a  specified  time  and  place,  and  at  a  stipulated 
price,  refuses  to  receive  and  pay  for  the  property,  and  no  paj  t 
of  the  purchase  price  had  been  paid,  and  if  the  price  has,  in 
the  meantime,  declined,  then,  in  an  action  by  the  vendor  agains-t 
the  vendee  for  refusing  to  comply  with  contract,  the  proper 
rule  of  damages  is  the  difference  between  the  contract  price 
and  the  current  price  at  the  time  and  place  for  delivery,  as 
fixed  by  the  contract  of  sale  and  purchase.  McNaughi  vs. 
Dodson,  49  111.,  446. 

§  24.  Slander — ^Words  Actionable,  per  se, — If,  from  the  evi- 
dence, under  the  instructions  of  the  court,  the  jury  find  the 
defendant  guilty,  then  the  jury  are  to  determine,  from  all  the 
circumstances  of  the  case,  as  proved  on  the  trial,  what  dam- 
ages ought  to  be  given  to  the  plaintiff,  and  find  their  verdict 
accordingly.     1  Hill,  on  Torts,  408. 

If,  from  the  evidence,  under  the  instruction  of  the  court, 
you  find  the  defendant  guilty,  then,  in  fixing  the  amount  of 
the  plaintiffs  damages,  you  may  take  into  consideration  the 
mental  suffering  produced  by  the  utterance  of  the  slanderous 
words,  if  you  believe,  from  the  evidence,  that  such  suffering 
has  been  endured  by  the  plaintiff ;  and  the  present  and  prob- 
able future  injury,  if  any,  to  plaintiJQf s  character,  which  the 
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ottering  of  the  words  was  calculated  to  inflict  Fry  vs.  Ben- 
nett^ 4:  Duer,  247 ;  Trt^  vs.  Plumley,  36  Me.,  466 ;  8w'ift 
vs.  Di<:Jcermann^  31  Conn.,  285;  Hamilton  vs.  JSno^  16  Hun, 
599;  Bait  vs.  Budwig,  28  K  W.  Eep.,  282. 

§  25.  Damages  Presumed,  When. — In  an  action  for  slander, 
the  law  implies  damages  from  the  speaking  of  actionable 
words.  And  also  that  tlie  defendant  intended  the  injury  the 
slander  is  calculated  to  effect.  And  in  this  case,  if  the  jury 
believe,  from  the  evidence,  and  under  the  instructions  of  the 
court,  that  the  defendant  is  guilty,  as  charged  in  the  declara- 
tion, then  they  are  to  determine,  from  all  the  facts  and  cir- 
cumstances proved,  what  damages  ought  to  be  given;  and  the 
jury  are  not  confined  to  the  mere  pecuniary  loss  or  injury 
sustained.  Mental  suffering,  injury  to  reputation  or  character, 
if  proved,  are  proper  elements  of  damage.  Baker  vs.  Youn<j^ 
44  111.,  42. 

§  26.  Pecuniary  Circumstances  of  I>efendant. — The  jury  are 
instructed,  that  if  they  find  the  defendant  guilty,  then,  in  fix- 
ing the  amount  of  plaintiff's  damages,  they  may  take  into  con- 
sideration, in  connection  with  all  the  other  evidence  in  the 
case,  the  pecuniary  circumstances  and  social  standing  of  the 
defendant,  and  the  character  and  standing  of  the  plaintiff,  so 
far  as  those  have  been  shown  by  the  evidence ;  and  they  may 
also  take  into  consideration  the  fact,  if  proved,  that  the  de- 
fendant has  reiterated  the  slander  on  different  occasions  to 
different  persons.  Harbison  vs.  SchooJc^  41  111.,  141 ;  Hum- 
fhries  vs.  Parker,  62  Me.,  502;  Lewis  vs.  Chapman^  19  Barb., 
N.  T.,  252. 

§  27.  Plaintiff's  Bad  Reputation  may  be  Shown. — If  the  jury 
believe,  from  the  evidence,  that  the  plaintiff's  general  reputa- 
tion for  chastity  (for  honesty),  at  and  before  the  alleged 
speaking  of  the  words  in  question,  was  bad,  then  the  jury  have 
the  right  to  take  this  fact  into  account  in  assessing  the  plaint- 
iff's damages,  in  case  you  find  the  defendant  guilty.  Duval  vs. 
Davey,  32  Ohio  St,  604;  Maxwell  vs.  Kenedy^  50  Wis.,  545. 

§  28.     Words  Spoken  in  Heat  of  Passion. — If  the  jury  believe, 
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from  the  evidence,  tliat  any  of  the  slanderous  words,  charjSfed 
in  the  declaration,  were  spoken  by  the  defendant  in  the  heat 
of  passion,  in  a  quarrel  or  altercation  provoked  by  the  plaint- 
iJBF,  then  the  jury  have  a  right  to  take  this  fact  into  considera- 
tion in  fixing  the  amount  of  damages. 

If  the  jury  believe,  from  the  evidence,  that  the  slander- 
ous words  were  spoken  in  the  heat  of  passion,  provoked 
by  plaintiff,  and  were  spoken  in  the  presence  of  persons  well 
acquainted  with  the  plaiutiff,  and  were  not  circulated  by  de- 
fendant afterwards;  and  further,  that  the  plaiutiff  has  not,  in 
fact,  been  injured  by  the  speaking  of  the  words,  then  the  facts 
may  be  .taken  into  account  by  the  jury  in  fixing  the  amount 
of  plaintiff's  damages. 

§  29.  Drunkenness  in  Mitigation. — Tlie  court  instructs  the 
jury,  that  if  you  find,  from  the  evidence,  that  the  defendant 
is  guilty  of  speaking  the  slanderous  words,  as  charged  in  the 
declaration;  that  the  defendant  was,  at  the  time,  intoxicated 
with  spirituous  liquors  to  such  an  extent  as  to  deprive  him  of 
the  rational  exercise  of  his  mental  faculties,  this  fact  will  be 
proper  to  be  considered  by  the  jury  in  determining  whether 
the  defendant  was  prompted  in  speaking  the  words  by  malice,  in 
fact,  and  whether  he  ought  to  be  charged  with  exemplary  or 
punitive  damages.  Howell  vs.  Howell^  10  Ired.  (N".  C),  84:; 
Gates  vs.  Meredith^  7  Ind.,  440. 

§  30.  Plea  most  be  Filed  in  Good  Faith.— If  the  jury  believe, 
from  the  evidence,  and  from  the  facts  and  circumstances 
proved  on  the  trial,  that  when  the  defendant  filed  his  plea  of 
justification,  he  had  no  reasonable  hope  or  expectation  of  prov- 
ing the  truth  of  it,  then,  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  is  guilty  of  the  slander  charged  in  the  dec- 
laration, they  may,  in  fixing  the  amount  of  the  plaintiff's  dam- 
ages, regard  the  filing  of  the  plea  as  an  aggravation  of  the 
original  slander.  Harbison  vs.  SchooJc,  41  111.,  141;  Swaih  vs. 
Butcher,  2  Ind.,  84. 

Although  you  should  find,  from  the  evidence,  that  the  de- 
fendant has  not  sustained  his  plea  of  justification,  still  the  fact 
that  he  has  filed  such  plea  should  not  of  itself  be  regarded  by 
the  jury  as  an  aggravation  of  the  original  offense,  if  they  be- 
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lieve,  from  the  evidence,  that  it  was  filed  in  good  faith,  and 
with  an  honest  belief,  on  the  part  of  the  defendant,  that  ho 
would  be  able  to  sustain  the  plea  by  evidence. 

§  31.     Exemplary  Damages  may  be  Oiven  in  Slander,  When. — If 

the  jury,  under  the  evidence  and  the  instructions  of  the  court, 
find  the  defendant  guilty  in  this  case,  in  assessing  the  plain t- 
iif's  damages,  they  are  not  confined  to  such  damages  as  will 
simply  compensate  the  plaintiff  for  such  injuries  as  the  evi- 
dence shows  she  has  received,  by  i-eason  of  tlie  speaking  and 
publishing  of  the  defamatory  words  charged  in  the  declara- 
tion, but  they  may,  in  addition  thereto,  assess  against  the  de- 
fendant, by  way  of  punishment  to  him  and  as  an  example  to 
others,  such  damages  as  the  jury,  in  their  sound  judgment, 
under  all  the  evidence  in  the  case,  believe  the  defendant  ought 
to  pay,  not  exceeding,  in  any  event,  the  amount  of  damages 
claimed  by  the  plaintiff  in  the  declamtion;  provided  the  jury 
believe,  from  the  evidence,  that  the  defamatory  words  were 
spoken  maliciously  or  wantonly  by  the  defendant  I'einple- 
ton  vs.  Graves^  59  Wis.,  95. 

If  the  jury  find  the  defendant  guilty,  they  should  then  de- 
termine, from  all  the  facts  and  circumstances  proved,  what 
damages  ought  to  be  given  to  the  plaintiff;  and  the  jury  are 
not  confined  to  the  mere  pecuniary  loss  or  injury,  but  they 
may  give  damages  as  a  punishment  to  the  defendant,  as  well 
as  to  compensate  the  plaintiff  for  the  stain  inflicted  upon  her 
character;  provided  the  jury  believe,  from  the  evidence,  that 
the  defendant,  in  speaking  the  defamatory  words,  was  actuated 
by  malice  in  fact 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
is  guilty  of  uttering  the  slanderous  words  charged  in  the  dec- 
laration, then  they  may  tiike  into  consideration  the  pecuniary 
circumstances  of  the  defendant,  and  his  position  and  influence 
in  society,  so  far  as  those  matters  have  been  shown,  by  the 
evidence,  in  estimating  the  amount  of  damages  which  the 
plaintiff  ought  to  recover.     Ilosleyv^,  Brooks^  20  III.,  115. 

Though  the  jury  may  believe,  from  the  evidence,  that  the 
defendant  was  guilty  of  speaking  the  slanderous  words  charged 
in  the  declaration,  still,  if  the  jury  find,  from  the  evidence, 
that  the  words  were  spoken  without  actual  malice  on  the  part 
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of  the  defendant,  though  under  circumstances  showing  a  want 
of  caution  and  a  proper  respect  for  the  rights  of  the  plaintiff, 
and  that  the  plaintiff  has  suffered  no  special  damage  from  the 
speaking  of  the  words,  then  the  jury  should  only  give  com- 
pensatory damages,  and  in  such  case  compensatory  damages 
are  such  as  will  pay  the  plaintiff  for  his  expenses  and  trouble 
in  carrying  on  the  suit,  and  disproving  the  slanderous  words. 
Armstrong  vs.  Pierson^  8  Clarke  (la.),  29. 

§  32.  Common  Carriers — Loss  of  Baggage. — The  court  in- 
structs the  jury,  that  if  they  find  for  the  plaintiff  in  this  case, 
in  assessing  his  damages,  they  may  include  the  value  of  all 
such  articles  of  necessity  and  convenience  as  are  usually  carried 
by  passengers  for  their  personal  use  and  comfort,  instruction 
and  amusement,  or  protection,  having  regard  to  the  object  and 
length  of  the  journey  in  question,  and  which  are  sliown,  by 
the  evidence,  to  have  been  lost  by  the  defendant,  if  any  such 
loss  has  been  shown. 

§  33.  Goods  Lost. — The  jury  are  instructed,  that  the  meas- 
ure of  damages,  in  case  of  a  failure  of  a  common  cai'rier  to 
deliver  goods  according  to  contract,  and  which  are  lost,  is  their 
market  or  actual  value  at  the  time  when,  and  the  place  where, 
they  should  have  been  delivered;  and  such  value  is  purely  a 
question  of  fact  to  be  fixed  by  the  jury,  from  the  evidence  in 
the  case.     G.  <&  ^.  W.  By.  Co.  vs.  Dickinson^  74  111.,  249. 

§  34.  Damages,  How  Determined. -^The  jury  are  instructed, 
that  a  party  suing  for  an  injury  received  can  only  recover  such 
damages  as  naturally  flow  from,  and  are  the  immediate  result 
of,  the  act  complained  of.  The  jury  shoiild  be  governed  solely 
by  the  evidence  introduced  before  them,  and  they  have  no 
right  to  indulge  in  conjectures  and  speculations  not  supported 
by  the  evidence.  IndianapoUs  B.  <&  W.  Bd.  Co.  vs.  Bir?ieyy 
71  III.,  391. 

If,  from  the  evidence  in  the  case,  and  under  the  instructions 
of  the  court,  the  jury  shall  find  the  issues  for  the  plaintiff,  and 
that  the  plaintiff  has  sustained  damages,  as  charged  in  tlie 
declaration,  then,  to  enable  the  jury  to  estimate  the  amount  of 
such  damages,  it  is  not  necessary  that  any  witness  should 
have  expressed  an  opinion  as  to  the  amount  of  such  damage^ 
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but  the  jury  may,  themselves,  make  such  estimate  from  the 
facts  and  ch^cumstances  in  proof,  and  by  considering  them  in 
connection  with  their  own  knowledge,  observation  and  expe- 
rience in  the  business  affairs  of  life.  Ottawa  Oas  L.  Co,  vs. 
Grahamy  28  LI.,  73. 

« 

§  85.  Exemplary  Damages — In  Trespass. — If  the  jury  believe, 
from  the  evidence,  that  a  trespass  was  committed,  as  charged 
in  the  declaration,  by  the  defendant,  or  his  servants,  by  his 
direction,  in  a  wanton,  willful  and  insulting  manner,  and  that 
the  plaintiff  has  suffered  any  actual  damage  therefrom,  then 
the  jury  are  authorized  to  find  exemplary  damages;  that  is, 
such  damages  as  will  com})ensate  the  plaintiff  for  the  wrong 
done  to  hini,  and  to  punish  the  defendant,  and  to  furnish  an 
example  to  deter  others  from  the  like  practices.  Sedg.  on 
Meas.  Dam.,  35;   Cutler  vs.  Smithy  57  111.,  252. 

In  action  of  trespass  to  persons  or  projx3rty,  when  the  evi- 
dence shows  the  trespass  to  have  been  malicious  and  willful, 
oppressive,  or  wantonly  reckless,  the  jury  may  give  what  are 
known  as  punitive  or  exemplary  damages.  III.  &  St.  L.  lid- 
Co.  vs.  Cobby  68  111.,  53. 

To  justify  the  recovery  of  exemplary  damages  for  a  tres- 
pass to  property,  it  must  be  shown,  by  the  evidence,  that  the 
defendant  was  actuated  by  malice  or  a  reckless  disregard  of 
the  plaintiff's  rights,  and  when  two  are  sued,  and  one  of  them 
is  not  charge«able  with  malice  or  recklessness,  exemplary  dam- 
ages cannot  bo  recovered  against  both.  Becker  vs.  Dujn*ee^ 
75  ni.,  167. 

§  36.  Exemplary  Dan^ges  Defined. — Exemplary  damages 
mean  damages  given  by  way  of  punishment  for  the  commis- 
sion of  a  wrong  willfully  or  wantonly,  or  with  some  element 
of  aggravation.  They  are  not  the  measure  of  the  price  of  the 
property,  or  actual  damage  sustained,  but  they  are  given  as 
smart  money  in  the  way  of  pecuniary  punishment,  to  make 
an  example  for  the  public  good,  and  to  teach  other  persons 
not  to  offend  in  like  manner.     Bates  vs.  Davisy  76  111.,  222. 

Note. — This  increase  of  damages  dependent  upon  the  conduct  of  the 
defendant,  is  considered  in  some  states  as  actual  damage  given  for  the 
injury  to  the  feelings  of  the  complaining  party,  such  as  shame,  mental  anxi- 
ety, or  insulted  honor,  as  in  the  next  four  instructions. 
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§  37.  Malicions  Prosecution. — Tlie  jury  are  instructed,  that  if , 
from  the  evidence  and  instruction  of  the  court  you  find  the 
defendant  guilty,  tlien  in  assessing  the  amount  of  the  plaintifPs 
damages  you  have  a  right  to  take  into  account  the  peril  to 
which  defendant  was  subjected  of  losing  his  liberty,  and  also 
the  injury  to  his  reputation  and  feelings,  if  you  find  from 
the  evidence  that  he  was  injured  in  hisreitutationand  feelings 
by  the  charge  made  against  him.  Lavender  vs.  HudgenSy  32 
Ark.,  763. 

The  jury  are  insti'ucted,  that  in  actions  of  this  kind,  if  the 
jury  find  the  defendant  guilty  under  the  evidence  and  instruc- 
tions of  the  court,  and  that  the  plaintifiE  has  sustained  any  injury 
or  damage  by  reason  of  the  charge  brought  against  him,  then, 
in  assessing  the  plaintiff's  damages,  the  jury  are  not  limited  to 
mere  compensation  for  the  actual  damage  sustained  by  liim;  they 
may  give  him  such  a  further  sum  by  way  of  exemplary  or  vindic- 
tive damages  as  the  jury  may  think  right  in  view  of  all  the 
circumstances  proved  on  the  trial,  as  a  protection  to  the  plaintiff 
and  as  a  salutary  example  to  others  to  deter  them  from  offend- 
ing in  like  manner.  And  in  determining  the  amount  of  exem- 
plary damages  which  would  be  proper  to  give,  tlie  jury  may  take 
into  consideration  the  pecuniary  circumstances  of  the  defend- 
ant so  far  as  they  have  been  proved.  Winn  vs.  Peckliam^  42 
Wis.  493. 

§  38.  Trespass  or  False  Tmprisonment. — If,  under  the  evidence 
and  instructions  of  the  court  you  find  the  defendant  guilty,  and 
if  you  believe  from  the  evidence  that  the  defendant  was  guilty 
of  willful,  gross  and  wanton  oppression  of  the  plaintiff,  then,  in 
assessing  the  plaintiff's  damages,  you  are  not  limited  to  the 
amount  of  his  actual  pecuniary  loss,  but  you  may  also  take 
into  consideration  his  physical  pain  or  bodily  suffering  if  any 
is  shown,  also  his  mental  suffering,  such  as  anguish  of  mind, 
sense  of  shame,  humiliation,  or  loss  of  honor,  reputation  or 
loss  of  social  position,  if  you  find  that  these  things  have 
resulted  from  the  acts  complained  of,  and  allow  the  plaintiff 
such  compensation  therefor  as  you  think  will  make  good  the 
injury  sustained.  Stewart  et  ah  vs.  Maddox^  63  Ind.,  52; 
Scrippa  vs.  Hiley,  38  Mich.  lOj  Fenelon  vs.  ButtSy  53  Wis., 
344. 
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In  an  action  for  false  imprisonment  the  jury  should  only 
allow  what  are  known  as  compensatory  damages — that  is,  such 
an  amount  as  will  make  good  to  the  plaintiff  the  damages 
actually  sustained  by  him,  provided  the  jury  find  the  defend- 
ant guilty — and  in  this  case,  if  the  jury  find  from  the  evidence 
under  the  instructions  of  the  court  that  the  defendant  is  guilty, 
tlien,  in  fixing  the  plaintiff's  damages  you  may  include  the 
delay  in  his  business,  if  proved,  also  any  bodily  pain  or  mental 
anguish,  if  you  believe,  from  the  evidence,  that  such  pain  and 
mental  anguish  were  suffered  by  the  plaintiff  in  consequence 
of  the  acts  complained  of,  and  also  any  injury  to  the  plaintiff's 
business,  profession,  reputation  or  social  position,  if  you  believe, 
from  the  evidence,  that  he  has  sustained  such  injury  by  reason 
of  the  wrongful  acts  complained  of,  and  give  the  plaintiff  such 
an  amount  as  damages  as  you  believe,  from  the  evidence,  will 
compensate  him  for  the  damages  thus  received 
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Seo.    1.  Burden  of  proof. 

2.  Ordinary  and  reasonable  care  required  of  defendant. 

8.  Plaintiff  must  exercise  reasonable  care  and  prudence. 

4.  Master  liable  for  negligence  of  servant. 

5.  Servant  must  be  acting  within  the  scope  of  his  employment. 

6.  Wrongful  act  of  servant. 

7.  The  negligence  charged  must  be  the  proximate  cause. 

8.  Contractor's  negligence. 

9.  Contributory  and  gross  negligence. 

10.  Comparative  negligence. 

11.  Equal  negligence. 

12.  Injury  the  result  of  negligence  and  accident, 

13.  Wrongful  and  voluntary  exposure. 

14.  Ordinary  care  defined. 

15.  Gross  negligence  defined. 

16.  Collision  on  highway. 

17.  Danger  from  fire. 

18.  Negligence  of  counties  ana  towns. 

19.  Intoxication  as  contributory  negligence. 

§  1.  Burden  of  Proof. — The  burden  of  proving  negligence 
rests  on  the  party  alleging  it;  and  where  a  person  charges 
negligence  on  the  part  of  another  as  a  cause  of  action,  he  must 
prove  the  negligence,  by  a  preponderance  of  evidence.  And 
in  this  case,  if  the  jury  lind  that  the  weight  of  the  evidence  is 
in  favor  of  the  defendant,  or  that  it  is  equally  balanced,  then 
the  plaintiflE  cannot  recover,  and  the  jury  should  find  the  issues 
for  the  defendant.  Cooley  on  Torts,  67^3;  McQuilken  vs. 
Cent,  etc.,  Co.,  50  Cal.,  7;  Q.  A,  (&  St.  L.  R.  B.  Co.  vs  Well- 
hoener,  72  111.,  60;  Hoyt  vs.  Hudson,  27  Wis.,  656;  St.  Paul 
vs.  Kvhy,  8  Minn.,  154;  Jeffersonville,  etc.,  vs.  Lyon,  55  Ind., 
477;  Mwiyhy  vs.  Chicago,  etc.,  Rd.  Co.,  45  la.,  661;  Strand 
vs.  C.  &  W.  M.  Ry.  Co.,  34  N.  W.  Rep.,  715. 

The  court  instructs  you,  that  if  you  believe,  from  the  evi- 
dence, that  the  defendant  was  guilty  of  negligence,  as  charged 
in  the  declaration,  and  tliat  the  plaintiff  was  injured  thereby, 

(346) 
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then,  as  regards  tlie  defendant's  liability,  it  makes  no  differ- 
ence whether  such  neglip^enee  appears  or  is  proved  by  the  tes- 
timony on  the  part  of  the  plaintiff,  or  by  the  defendant's  own 
witnesses.     Keokuk^  etc.^  Co.  vs.  True^  88  111.,  608. 

Ton  are  instructed,  that  in  determining  the  question  of  neg- 
ligence in  this  case,  you  should  take  into  consideration  the 
situation  and  conduct  of  both  parties  at  the  time  of  the  alleged 
injury,  as  disclosed  by  the  evidence;  and  if  you  believe,  from 
the  evidence,  that  the  injury  complained  of  was  caused  by 
the  negligence  of  the  defendant's  servants,  as  charged  in 
the  declaration,  and  without  any  greater  want  of  care  and  skill 
on  the  part  of  plaintiff  than  was  reasonably  to  be  expected 
from  a  person  of  ordinary  care,  prudence  and  skill  in  the  situ- 
ation in  which  he  found  himself  placed,  then  the  plaintiff  is 
entitled  to  recover.     Wharton  on  Neg.,  §  304. 

§  2.     Ordinary  and  Reasonable  Care  Required  of  Defendant. — 

The  jury  are  instructed,  that  it  is  the  duty  of  a  street  raih-oad 
company  to  exercise  all  reasonable  care  and  prudence  to  carry 
their  passengers  with  safety;  and  if  an  injury  to  a  passenger 
results  from  the  carelessness  of  its  servants  in  the  management 
of  its  cars,  from  a  defective  track  or  from  an  overloaded  car, 
or  from  all  combined,  the  company  will  be  liable;  provided, 
the  passenger's  own  negligence  does  not  contribute  to  the  in- 
jury.    Chicago^  etCj  My.  Co.  vs.  Young^  62  111.,  238. 

§  3.     Plaintiff  Mnst  Exercise  Reasonable  Care  and  Pmdence. — 

The  jury  are  instructed,  that  the  plaintiff  was  bound  to  exer- 
cise ordinary  care  and  prudence  in  attempting  to  cross  tlie  street, 
and  though  the  jury  may  believe,  from  the  evidence,  that  the 
crossing  in  question  was  dangerous,  still,  if  they  further  believe, 
from  the  evidence,  that  the  accident  in  question  is  attributable 
to  the  want  of  ordinary  care  on  the  part  of  the  plaintiff,  then 
she  cannot  recover  in  this  suit,  unless  the  jury  further  believe, 
from  the  evidence,  that  the  defendant  was  guilty  of  such  gross 
negligence  as  implies  willful  or  wanton  injury.  Cooley  on 
Torts,  674;  Indianapolis^  etc.,  R.  R.  Co.  vs.  McClure^  26 
Ind.,  370 ;  Litchfield^  eto.^  Co.  vs.  Taylor^  81  111.,  590 ;  Brown 
vs.  Hannibal,  etc.,  Rd.  Co.y  50  Mo.,  461 ;  Cooper  vs.  Cent.  R. 
R.  Co.,  44  la.,  134. 
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The  conrt  instracts  you,  that  while  a  person  walking  on  a 
public  highway  is  bound  to  use  all  reasonable  care  and  caution 
to  avoid  injury,  yet,  he  is  not  held  to  the  highest  possible  de- 
gree of  precaution  and  prudence  ;  and  to  authorize  a  recovery 
for  injuries  negligently  inflicted,  it  is  only  necessary  that  it 
appear,  from  the  evidence,  that  he  was  using  reasonable  care 
and  caution. 

The  court  instructs  you,  that  when  a  person  is  injured  by 
the  negligence  of  another,  he  must,  after  the  injury  is  received, 
act  as  an  ordinarily  reasonable  and  prudent  man  would  under 
the  circumstances,  and  use  reasonable  diligence  to  know  wheth- 
er medical  aid  is  required,  and  to  use  all  reasonable  eflforts 
to  have  him-elf  cured ;  and  if  he  does  not  do  so,  he  cannot 
recover  of  the  defendant  for  any  suffering,  injury  or  damage 
which  results  from  his  failure  to  exercise  such  care  and  dili- 
gence.    Toledo,  IF.  <&   W,  Ed.  Co.  vs.  Eddy,  72  III,  138. 

§  4.  Master  Liable  for  Negligence  of  Servant. — Tlie  master  is 
civilly  liable  for  the  tortious  acts  of  his  servants,  whether  of 
omission  or  commission,  or  whether  negligent,  fraudulent  or 
deceitful,  if  done  in  the  course  of  his  employment,  even  though 
the  master  did  not  authorize  or  know  of  such  acts,  or  may 
have  forbidden  them.  But  the  act  must  be  done,  not  only 
while  the  servant  is  engaged  in  the  service  he  is  employed  to 
render,  but  it  must  pertain  to  the  particular  duties  of  that  em- 
ployment.  Snyder  vs.  Hannibal  Rd.  Co.,  60  Mo.,  413;  Hcb- 
inson  vs.  Webb^  11  Bush  (Ky.),  464;  Eckert  vs.  St.  Louu,  etc.j 
2  Mo.  App.,  36. 

The  court  instructs  you,  that  where  a  tort  or  wrong  is  com- 
mitted by  an  agent  or  employe,  in  the  course  of  his  employ- 
ment, and  while  pursuing  the  business  of  his  employer,  the 
employer  will  be  liable  for  the  damages  resulting  from  the 
wrongful  act,  although  it  is  done  without  the  employer's  knowl- 
edge or  consent,  unless  the  wrongful  act  is  a  willful  departure 
from  such  employment  or  business.  1  Add.  on  Torts,  31; 
Cooley  on  Torts,  533;  Goddard  vs.  Grand  Trunk  H.  li.  Co.^ 
57  Me.,  202;  Phila,,  etc.,  R.  R.  Go.  vs.  Derby,  14  How.,  XJ. 
S.,  468;  Bryant  vs.  Rich,  106  Mass.,  180;  Ind.  R.  R.  Co.  vs. 
Anthony,  43  Ind.,  183. 

The  court  instructs  you,  that  when  the  employer  gives  bis 
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iservant  pjeneral  directions  as  to  the  business  wliicli  is  entrusted 
to  him  to  perform,  then  the  employer  is  held  to  have  confided 
in  the  discretion  of  his  servant,  and  is  answerable  for  all  the 
acts  of  the  servant  in.  the  performance  of  the  duty  required. 
If  yon  believe,  from  the  evidence,  that  before  and  at  the 
time  of  the  injury  complained  of,  the  said  S.  W,  was  in  the 
employ  of  the  defendants,  and  that  in  the  course  of  such  em- 
ployment and  while  pursuing  the  business  of  his  employers, 
and  while  the  plaintiff  was  walking  in  one  of  the  public  streets 
in  the  city  of  C,  the  said  S.  W.,  carelessly  and  negligently 
permitted  a  horse  that  ho  was  riding  to  run  against  the  plaint- 
iflF,  and  thereby  injure  the  plaintiff,  as  charged  in  tlie  declara- 
tion, then  you  should  find  the  issues  for  the  plaintiff;  pro- 
vided, you  further  find,  that  the  plaintiff  was,  at  the  time,  exer- 
cising all  reasonable  care  and  caution  to  avoid  such  injury, 

§  5.     Servant  Most  be  Acting  Within  Scope  of  Employment. — 

Although  the  jury  may  believe,  from  tlie  evidence,  that,  at  the 
time  in  question,  the  said  A.  B.  was  in  the  genei-al  employment 
of  the  defendant  as,  etc.,  and  that  he  committed  the  wrongful 
act  complained  of  in  the  declaration,  still,  if  the  jury  further 
believe,  from  the  evidence,  that  when  the  said  A.  B.  {ran  over 
the  plaintiff )  he  was  not  acting  within  the  scope  his  employ- 
ment, or  in  furtherance  of  the  defendant's  business,  but  was 
carrying  into  effect  some  purpose  of  his  own  not  connected 
with  his  employment,  then  the  defendant  would  not  be  liable 
for  such  act. 

If  you  believe,  from  the  evidence,  that  the  injuries  com- 
plained of  were  caused  by  the  negligence  or  carelessness  of 
the  servants  of  the  defendant,  in  the  course  of  their  employ- 
ment as  such  servants,  as  charged  in  the  declars^tion,  and  with- 
out any  fault  on  the  part  of  the  plaintiff,  which  contributed  to 
the  injury  complained  of,  then  the  defendant  is  liable  in  this 
action. 

If  yon  believe,  from  the  evidence,  that  the  injuries  com- 
plained of  were  caused  by  the  want  of  reasonable  care  and 
watchfulness  of  the  servants  of  the  defendant,  in  the  course  of 
their  emj^loyment  as  such  servants,  as  charged  in  the  declara- 
tion, and  that  the  plaintiff  made  use  of  all  the  care,  exertion 
and  skill  to  avoid  the  injury,  which  could  reasonably  be  ex 
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pected  from  a  man  of  ordinary  prudence,  energy  and  ekill, 
under  the  circumstances  shown  by  the  evidence,  then  the  de- 
fendant is  liable  in  this  action. 

The  rule  of  law  is,  that  a  master  is  responsible  for  the 
wrongful  act  of  his  servant,  even  if  it  be  willful,  reckless  or 
malicious ;  provided,  the  act  is  done  by  the  servant  within  the 
scope  of  his  employment,  and  in  furtherance  of  his  master's 
business,  or  for  the  master's  benefit.     1  Add.  on  Torts,  31. 

§  6.  Wrongfnl  Act  of  Servant. — If  the  jury  believe,  from 
the  evidence,  that  defendant's  engineer,  with  intent  to  frighten 
plaintiff's  horses,  unnecessarily  and  wantonly  let  off  steam  or 
blew  a  whistle,  and  thereby  frightened  plaintiff's  horses,  so 
that  they  ran  off  and  injured  him  while  he  was  in  the  exercise 
of  all  reasonable  care  and  prudence  in  that  behalf,  then  the 
defendant  is  guilty,  and  the  jury  should  find  for  the  plaintiff. 
Toledo^  eto,y  Ed.  Co.  vs.  Harmon^  47  111.,  298, 

§  7.  The  Negligence  Charged  Must  be  the  Proximate  Cause. — 
The  court  instracts  the  jury,  that  the  rule  of  law  is,  that  every 
person  must  be  held  liable  for  all  of  those  consequences  which 
flow  naturally  and  directly  from  this  act,  or  which  might  have 
been  foreseen  and  reasonably  expected  as  the  result  of  his 
conduct,  but  not  for  those  consequences  which  do  not  flow 
naturally  and  directly  from  his  acts,  or  which  ho  could  not 
have  foreseen  or  reasonably  have  anticipated  as  the  result  of 
his  conduct  Cooley  on  Torts,  68;  Wharton  on  Neg.,  §  74- 
78;  2  Parsons  onCont,  456;  Righy  vs.  Ilewitt^  5  Exch.,  240; 
1  Add.  on  Torts,  6;  Pent  vs.  T.  P.  <&  W.  Bd.  Co.,  59  111., 
349;  Brashierg  NQ.  Milwaukee,  etc^  Bd.  Co,,  50  Wis.,  231. 

If  you  believe,  from  the  evidence,  that  the  defendant  was 
guilty  of  the  negligence  or  carelessness  charged  in  the  declara- 
tion, and  that  the  injury  complained  of  was  the  natural  con- 
sequence of  such  negligence  or  carelessness,  and  such  as  might 
have  been  foreseen  and  reasonably  anticipated  as  the  result  of 
such  negligence  or  carelessness,  then  such  carelessness  or  neg- 
ligence should  be  regarded  as  the  approximate  cause  of  the 
injury. 

Ton  are  instructed,  that  although  you  may  believe,  from 
the  evidence,  that  the  injury  complained  of  was  occasioned  by 
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the  acts  of  the  defendant,  still,  if  you  further  believe,  from 
the  evidence,  that  such  injury  was  not  the  natural  result  of  the 
acts  of  the  defendant,  and  could  not  have  been  foreseen  or  rea- 
sonably expected  to  result  from  the  conduct  of  the  defendant, 
then  the  defendant  would  not  be  liable. 

You  are  instructed,  that  an  act  is  not  to  be  deemed  the 
proximate  cause  of  an  injury,  unless  the  injury  was  such  a  con- 
sequence of  the  act  as,  under  the  surrounding  circumstances  of 
the  case,  might  and  ought  to  liave  been  foreseen  or  anticipated 
by  an  ordinarily  reasonable  and  prudent  man,  as  reasonably 
likely  to  flow  from  the  act.  Roag  vs.  Lake  Shcyre^  etc,^  Rd, 
Co,,  85  Pcnn.  St,  293. 

§  8.  Contractor's  Negligence. — The  coui-t  instrncts  the  jury, 
as  a  matter  of  law,  that  when  work  is  contracted  to  bj  done 
by  a  contractor,  the  owner  retaining  or  exercising  no  control 
over  the  manner  of  doing  the  work,and  the  work  is  not  of  itself 
dangerous,  but  only  becomes  so  by  the  negligence  of  the  con- 
tractor, then  the  employer  is  not  liable  for  injuries  resulting 
from  the  negligence  of  the  contractor.  Myer  vs.  Ilobbs,  57 
Ala.,  175;  Pierrepoint  vs.  Loveless^  72  N.  Y.,  211. 

Although  the  jury  may  believe,  from  the  evidence,  that  tlie 
defendant  was  the  owner  of  the  premises  adjoining  the  side- 
walk in  question,  and  that  the  work  on  the  building  and  walk 
was  being  done  for  hire,  and  that  a  dangerous  and  unsafe 
opening  had  been  left  in  the  walk  by  reason  whereof  the 
plaintiff  was  injured,  as  alleged,  while  exercising  reasonable 
care  himself,  still,  if  you  further  believe,  from  the  evidence, 
that  before  the  time  of  the  alleged  injury,  the  defendant  had 
entered  into  a  written  contract  with  A.  &  B.  for  an  erection  of  a 
building  on  said  premises,  and  that  the  said  A.  &B.  were  then 
reputed  to  be  skillful,  reliable  and  competent  builders,  and  that, 
at  the  time  of  the  injury,  said  contractors  were  in  the  exclusive 
possession  of  said  premises  and  sidewalk,  pursuant  to  the  terms 
of  said  contract,  for  the  purpose  of  erecting  said  building  and 
doing  said  work,  and  were  not  subject  to  the  control  or 
direction  of  the  defendant  as  to  the  manner  of  doing  the 
work,  and  that  the  acts  charged  as  the  cause  of  the  injury 
were  the  acts  of  the  said  contractors  or  their  employes,  and 
not  of  the  defendant  nor  of  his  servants  or  agents,  then  the  de- 
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fendant  would  not  be  liable  for  such  injury.  Ryan  et  al.  vs. 
Gurran  et  al,y  61  Ind.,  345. 

That  when  work  is  contracted  to  be  done  wliich  is  danger- 
ous of  itself,  unless  guarded,  and  the  employer  makes  no  pro- 
vision in  his  contract  for  its  being  guarded,  and  makes  no 
reasonable  effort  to  guard  it  himself,  then  he  is  negligent,  and, 
if  injury  results  therefrom,  he  cannot  escape  liability,  on  the 
ground  that  the  work  was  done  by  a  contractor.  Wood  vs. 
Ind,  S,  D.,  44  la.,  27;  Hale  vs.  Johnson,  80  111.,  185. 

The  court  instructs  the  jury,  that  it  is  a  rule  of  law  that 
when  certain  work,  and  the  manner  of  doing  it,  are  assented 
to  by  the  employer,  and  damage  to  a  third  party  must  neces- 
sarily or  naturally  result  from  the  work  and  the  manner  of 
doing  it,  then  the  employer  will  be  liable.  And  in  this  case, 
if  the  jury  believe,  from  the  evidence,  that  the  defendant 
employed  the  said  A.  B.  to  blast  the  rocks  in  question,  for  the 
purpose  of  getting  out  the  stone  from  the  quarry,  and  that  the 
said  A.  B.,  in  pursuance  of  such  contract,  did  blast  out  the 
stone  in  question,  and  that  plaintiff's  property  was  damaged  in 
consequence  of  such  blasting,  then  the  defendant  would  be 
liable  for  such  damage,  provided  you  further  believe,  from 
the  evidence,  that  the  said  A.  B.  was  not  guilty  of  any  special 
negligence  or  want  of  ordinaiy  care  in  doing  said  work,  which 
resulted  in  or  contributed  to  such  injury.  Tiffin  vs.  McCor- 
mack,  34  Ohio  St.,  638. 

§  9.  Contributory  and  Gross  Negligence. — Although  the  jury 
may  believe,  from  the  evidence,  that  the  defendant's  servants 
were  guilty  of  negligence,  which  contributed  to  the  injury 
(pr  death)  in  question,  still,  if  the  jury  further  find,  from  the 
evidence,  that  tlie  plaintiff  {or  deceased)  was  also  guilty  of 
negligence,  which  directly  contributed  to  the  injury,  then  the 
plaintiff  cannot  recover  in  this  suit,  unless  the  jury  further 
find,  from  the  evidence,  that  the  negligence  of  the  defend- 
ant's servants  was  malicious  and  willful  or  wantonly  reckless, 
showing  an  utter  disregard  for  the  rights  and  property  of  the 
plaintiff  (pr  the  life  of  the  deceased),  and  that  the  negligence 
of  the  plaintiff  was  but  slight,  as  explained  in  these  instruc- 
tions. Cooley  on  Torts,  674;  Lafayette,  etc.,  lid.  Co.  vs. 
Adams,  26  Ind.,  76;  Mulherrin  vs.  Delaware,  etc.,  lid.  Co., 
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81  Penn.  St.,  366 ;  ChicagOy  etc.j  Rd,  Co,  vs.  Donahue^  75  in., 
106 ;  Brovm  vs,  JIannibalj  etc.,  jRcL  Co.,  50  Mo.,  461 ;  Cooper 
V8,  Cent  jRd.  Co.,  44  la.,  134;  Biirham  vs.  St,  Louis,  etc.,  lid. 
Co.,  56  Mo.,  338;  Hutchins  vs.  Priestly  E.  W.,  etc.,  Co.,  28 
N.  W.  Eep.,  85 ;    Winchester  vs.  Case,  5  111.  App.,  486. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
defendant  was  guilty  of  negligence  upon  the  occasion  in  ques- 
tion, which  contributed  directly  to  the  injury  complained  of, 
yet,  if  they  further  believe,  from  the  evidence,  that  the  plaintiff 
was  also  guilty  of  negligence  which  contributed  directly  to  the 
injury,  then  the  plaintiff  cannot  recover  in  this  suit,  unless  the 
jury  further  find,  from  the  evidence,  that  the  conduct  of  the 
defendant's  servants  was  malicious  and  willfuPor  wantonly 
reckless. 

The  court  instructs  you,  that  if  you  believe,  from  the  evi- 
dence, that  the  {deceased^  might,  in  the  exercise  of  ordinary 
care  and  caution,  have  seen  the  danger  and  avoided  it,  and  that 
his  omission  to  do  so  directly  contributed  to  the  injury,  then  he 
was  guilty  of  sudi  neo^lisjencc  as  will  prevent  a  recovery  in  this 
suit,  unless  you  further  find,  from  the  evidence,  that  the  injury 
was  cansed  by  the  willful,  intentional  or  wantonly  reckless  acts 
of  the  defendant  or  its  servants. 

If  you  belidve,  from  the  evidence,  that  the  defendant,  or  its 
servants,  were  guilty  of  negligence,  as  explained  in  these  in- 
stnictions,  upon  the  occasion  referred  to,  and  that  the  plaintiff 
was  injured  thereby,  as  stated  in  the  declaration,  and  that  he 
has  sustained  damage  by  reason  thereof;  and  also  that  the  plaint- 
iff was  himself  guilty  of  slight  negligence,  which  contributed 
to  the  injury,  and  without  which  the  accident  would  not  have 
happened,  still  the  defendant  would  be  liable  in  this  case; 
provided,  yon  further  believe,  from  the  evidence,  that  the 
servants  of  the  defendant  saw  the  danger,  to  whicl^  the  plaint- 
iff was  exposed,  in  time  to  have  averted  it,  and  by  the  exercise 
of  ordinary  care  and  prudence  could  have  prevented  the 
injury.  Wharton  on  Neg.,  §  301;  Cooley  on  Torts,  675; 
Harlan  vs.  St.  Louis,  etc.,  Rd.  Co.,  65  Mo.,  22. 

NoTK. — In  IHinoia,  Georgia  and  Tennessee,  a  party  guilty  of  contributory 
negligence,  may  recover  for  injuricB  snstained  through  the  neglierenee  of 
another;  provided,  the  negligence  of  the  other  party  is  gross  and  the  con- 
tributory negligence  is  slight,  when  compared  with  each  other  The  in- 
siruciluiis  in  this  i?ection  are  drawn  with  reference  to  this  view  of  the  law. 
23 
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§  10.     Comparative  Negligence — Contributory  Negligence  Slight. 

— The  court  instructs  the  jury,  that  while  a  person  is  bound 
to  use  reasonable  care  to  avoid  injury,  yet  he  is  not  held  to 
the  highest  degree  of  care  and  pimdence,  of  which  the  human 
mind  is  capable;  and  to  authorize  a  recovery  for  an  injury,  he 
need  not  be  wholly  free  from  negligence ;  provided,  -his  neg- 
ligence is  but  slight,  and  the  other  party  be  guilty  of  gross 
negligence,  in  comparison  therewith,  as  defined  in  these  in- 
structions. Galena  cfe  C.  U.  R.  R.  Co.  Y6.Jacohs,  20  111.,  478; 
Cy  B.  <&  Q.  R,  R.  Co.  vs.  Eazzard,  26  111.,  373;  C,  B.  d?  Q. 
R.  R.  Co.  vs.  Dewey,  Ad?nx.,  26  111.,  255;  III.  C.  R.  R.  Co. 
vs.  Simmons^  38  111.,  242;  C.  <&  A.  R.  R.  Co.  vs.  Gretzner^ 
46  111.,  76;  C.  <&  N'.  W.  R.  R.  Co.  vs.  Sweeny,  52  111.,  325;  C, 
B.  db  Q.  R.  R.  Co.  vs.  Damerell  81  111.,  450;  C,  B.  &  Q.  R. 
R.  (7(9.  vs.  Lee,  (j^  111.,  580;  C,  B.  <&  Q.  R.  R.  Co.  vs.  Johnson, 
Ad/rnr.,  103  111.,  512;  Chicago  vs.  Stearns,  105  III.,  554;  W.,  St. 
L.  &  P.  Ry.  Co.  vs.  Wallace,  110  HI,  114;  3  Aih.  and  Eng. 
Ency.,  367. 

And  in  this  case,  although  the  jury  may  believe,  from  the 
evidence,  that  the  plaintiff  was  guilty  of  slight  negligence,  yet 
if  the  jury  further  believe,  from  the  evidence,  he' was  exercis- 
ing ordinary  care,  and  that  the  plaintiff's  negligence  was  bat 
slight,  and  that  the  defendant's  servants  were  guilty  of  gross 
negligence  in  comparison  with  the  negligence  of  the  plaintiff 
as  explained  in  these  instructions,  and  that  tiie  injuries  com- 
plained of  were  caused  by  the  negligence  of  the  defendant's 
servants,  tlien  the  plaintiff  is  entitled  to  recover. 

The  court  further  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that  the  plaintiff  was  exercising  ordinary 
care  and  prudence  at  the  time  in  question  and  was  guilty  of 
only  slight  negligence,  which  contributed  to  the  injury,  and 
that  the  defendant  {servants  of  the  defendant)  was  wanting 
in  the  care  and  prudence  which  a  very  careless  man  would 
ordinarily  exercise  under  the  same  circumstances,  then  the  de- 
fendant was  guilty  of  gross  negligence;  and  if  the  jury  further 
believe,  from  the  evidence,  that  such  gross  negligence  was  the 
cause  of  the  injury  in  question,  as  charged  in  the  declaration, 
and  that  the  negligence  of  the  plaintiff  was  but  slight  when 
compared  with  the  negligence  of  the  defendant,  then  they 
should  find  the  issues  for  the  plaintiff.  Lycoming  Ins,  Co. 
vs.  Barringer,  73  LI.,  230. 
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The  court  instructs  the  jury,  that  while  a  person,  walking 
on  a  public  highway,  is  bound  to  use  all  reasonable  care  and 
caution  to  avoid  injury,  yet  he  is  not  held  to  the  highest  pos- 
sible degree  of  precaution  and  prudence ;  and  to  authorize  a 
recovery  for  injuries  negligently  inflicted,  the  plaintifE  need 
not  be  wholly  free  from  negligence;  provided,  his  negligence 
is  sliglit  in  itself,  and  the  negligence  of  the  other  party  is 
gross  in  comparison  with  each  other. 

And  in  this  case,  though  the  jury  may  believe,  from  the 
evidence,  that  the  plaintiff  was  guilty  of  slight  negligence,  yet, 
if  the  jury  further  believe,  from  the  evidence,  that  the  defend- 
ant was  guilty  of  gross  negligence,  and  that  the  injury  com- 
plained of  was  caused  thereby,  and  that  the  negligence  of  the 
plaintiff  was  but  slight  when  compared  with  the  negligence 
of  the  defendant,  then  the  plaintiff  is  entitled  to  recover. 

The  court  instructs  the  jury,  that  the  question  of  the  liabil- 
ity of  the  defendant  does  not  depend  wholly  upon  the  absence 
of  all  negligence  upon  the  part  of  the  plaintiff  {or  deceased), 
but  it  depends  upon  the  relative  degree  of  care,  or  want  of 
care,  manifested  by  both  parties,  as  shown  by  the  evidence. 
And  in  this  case,  although  tiie  jury  may  believe,  from  the  evi- 
dence, that  the  plaintiff  {or  deceased)  was  not  wholly  without 
fault,  yet,  if  tliey  further  believe,  from  the  evidence,  that  he 
was  exercising  ordinary  care  and  prudence,  and  that  the  de- 
fendant was  guilty  of  gross  negligence,  upon  the  occasion 
referi-ed  to,  and  that  the  injury  complained  of  was  occasioned 
by  such  gross  negligence,  and  if  you  further  believe,  from  the 
evidence  that  the  negligence  of  the  plaintiff  was  but  slight  in 
comparison  to  the  negligence  of  the  defendant,  then  the  jury 
may  find  the  defendant  guilty. 

The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  upon  the  occasion  referred  to  by  the  witness,  a 
bell  was  not  rung  nor  a  whistle  sounded,  at  a  distance  of  (80 
rods)  from  the  crossing,  and  kept  ringing  or  whistling  until 
the  crossing  was  reached,  and  that  the  plaintiff  was  lulled  into 
security  by  reason  of  such  neglect  on  the  part  of  the  defend- 
ant, and  in  attempting  to  cross  the  railroad  track,  was  struck 
and  injured,  as  charged  in  the  declaration,  then  the  plaintiff 
will  be  entitled  to  recover,  in  this  suit,  if  he  was  exercising 
Buch  care  at  the  time  as  a  reasonably  prudent  man  will  adopt 
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for  the  security  of  liis  person  or  property  under  similar  cir- 
cumstances, even  though  he  was  guilty  of  slight  negligence; 
if  the  jury  believe,  from  the  evidence,  that  his  negligence 
was  but  slight,  and  the  negligence  of  the,  defendant  was  gross 
in  comparison  therewith.  Chi.  (&  A.  Jid.  Co.  vs.  Mlmorej  67 
111.,  176. 

It  was  the  duty  of  the  defendant  to  use  reasonable  diligence 
to  keep  the  sidewalk  in  question  in  a  reasonably  safe  condition, 
and  if  the  jury  believe,  from  the  evidence,  that  tiie  defendant 
failed  to  perform  such  duty,  and  that  by  reason  of  its  negli- 
gence in  that  regard  the  said  sidewalk  was  permitted  to  remain 
out  of  repair  and  in  a  dangerous  condition,  by  reason  whereof 
the  plaintiff,  while  exercising  reasonable  care  on  her  part, 
received  the  injury  complained  of,  then  the  defendant  is  liable. 
And  the  court  further  instructs  the  jury,  that  if  they  find, 
from  the  evidence,  that  the  plaintiff  was  herself  guilty  of  some 
negligence,  but  that  the  defendant  was  guilty  of  gross  negli- 
gence contributing  to  such  injury,  and  that  the  plaintiff's  neg- 
ligence was  slight  as  compared  with  the  negligence  of  the 
defendant,  still  she  may  be  entitled  to  recover.  City  of  Chi- 
cago vs.  Steams^  105  111.,  554. 

Tliat  in  an  action  against  a  railroad  company,  to  recover  for 
injuries  occasioned  by  the  alleged  negligence  of  the  company 
in  running  its  train,  although  the  servants  of  the  company 
may  have  been  guilty  of  negligence,  contributing  to  the  in- 
jury complained  of,  still,  if  the  plaintiff  could,  by  the  exercise 
of  ordinary  care  and  prudence,  have  avoided  the  injury,  he 
cannot  recover.     Chicago  cfe  A,  Bd.  Co.  vs.  Jacobs^  63  111.,  178. 

The  court  instructs  the  jury,  that  to  entitle  the  plaintiff  to 
recover,  the  jury  must  believe,  from  the  evidence,  that  the 
injury  complained  of  was  occasioned  by  the  carelessness  or  neg- 
ligence of  the  defendant,  or  its  servants,  in  the  manner 
charged  in  the  declaration.  And  if  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  was  guilty  of  negligence,  con- 
tributing to  the  injury,  then  to  entitle  plaintiff  to  recover,  the 
jury  must  further  believe,  from  the  evidence,  that  the  negli- 
gence of  the  defendant  was  gross,  and  that  of  the  plaintiff  was 
but  slight,  in  comparison  with  each  other;  and  if  the  jury 
believe,  from  the  evidence,  that  the  negligent  conduct  of  the 
plaintiff  contributed  as  much,  or  nearly  as  much,  to  produce 
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the  injnry  as  that  of  the  defendant,  or  that  he  was  not,  at  the 
time,  exercising  ordinary  care,  then  the  plaintiff  cannot  re- 
cover, and  the  jury  should  find  for  the  defendant 

The  court  instructs  the  jury,  that  even  if  they  should  be- 
lieve, from  the  evidence,  that  the  deceased  was  guilty  of 
slight  negligence,  upon  the  occasion  referred  to,  still,  if  they 
furtlier  believe,  from  the  evidence,  that  he  was  in  the  exercise 
of  ordinary  care  and  prudence,  and  that  the  servants  and  agents 
of  the  company  were  guilty  of  gross  negligence,  and  that  the 
negligence  of  the  deceased  was  but  slight,  in  comparison  with 
the  negligence  of  the  servants  and  agents  of  the  company, 
and,  further,  that  the  pei-sons  for  whose  use  this  suit  is 
brought  have  sustained  damage  in  the  death  of  the  deceased, 
as  charged  in  the  declaration,  then  the  jury  should  find  the 
issues  for  the  plaintiff. 

The  jury  are  instructed,  that  the  law  is,  that  if  a  railroad 
company  is  guilty  of  gross  negligence,  resulting  in  the  death 
of  a  person,  and  such  person  while  in  the  exercise  of  ordinary 
care  and  prudence  is  guilty  of  only  slight  negligence  in  com- 
parison to  tiie  negligence  of  the  railroad  company,  contribu- 
ting to  the  injury,  such  contributory  negligence  will  not  of 
itself  prevent  a  recovery  against  the  company.  -P.,  P.  &  J, 
Ed.  Co.  vs.  Champ^  75  111.,  577. 

The  court  instructs  the  jury,  that  even  though  they  may 
believe,  from  the  evidence,  that  the  deceased  was  guilty  of 
slight  negligence,  yet,  if  they  further  find,  from  tlie  evidence, 
that  the  negligence  of  the  deceased  was  but  slight,  and  that 
the  negligence  of  the  defendant  was  gross  in  comparison  to 
each  other;  and  they  further  find,  from  the  evidence,  that  the 
death  of  the  deceased  was  caused  by  such  gross  negligence  on 
the  part  of  the  defendant,  then  the  negligence  of  the  deceased, 
if  he  was  in  the  exercise  of  ordinary  care  at  the  time,  will  not 
prevent  a  recovery  in  this  case,  if  the  jury  find,  from  the  evi 
dence,  that  all  the  other  material  averments  in  the  declaration 
are  proved.  Ill,  Cent.  Rd.  Co.  vs.  Goddard^  72  LI.,  567;  3 
Am.  &  Eng.  Ency.,  367. 

§  11.  Equal  Negligence. — The  court  instructs  the  jury,  that 
though  they  may  believe,  from  the  evidence,  that  the  defend- 
ant was  guilty  of  negligence,  upon  the  occasion  in  question, 
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and  that  such  negligence  contributed  to  the  injury  complained 
of,  yet,  if  the  jury  further  believe,  from  the  evidence,  that  the 
plaintiff  was  also  guilty  of  an  equal,  or  nearly  equal,  degree  of 
negligence,  directly  contributing  to  the  injury,  and  without 
which  it  could  not  have  occurred,  then  the  jury  should  find 
the  de  endant  not  guilty. 

In  this  case,  if  you  believe,  from  the  evidence,  that  both  the 
deceased  and  the  agents  and  servants  of  the  railroad  company 
were  guilty  of  gross  negligence,  contributing  to  the  injury  of 
which  the  deceased  died,  then  you  should  find  your  verdict  for 
the  defendant. 

§  12.  Iiguiy  the  Result  of  Negligence  and  Accident. — The  court 
instructs  the  jury,  as  a  matter  of  law,  that  if  a  person  receives 
an  injury  as  the  combined  result  of  an  accident  and  of  negli- 
gence on  the  part  of  another,  and  the  accident  would  not  have 
occurred  but  for  such  negligence,  and  the  danger  could  not 
have  been  foreseen  or  avoided  by  the  exercise  of  reasonable  care 
and  prudence,  on  the  part  of  the  person  injured,  then  the  per- 
son guilty  of  the  negligence  will  l>e  liable  for  the  injury  re- 
ceived.    City  of  Aurora  vs.  Pulfer^  66  111.,  270. 

The  court  instructs  you,  that  to  entitle  the  plaintiff  to 
recover  in  this  suit,  it  must  appear,  from  the  evidence,  that 
the  injury  complained  of  was  occasioned  by  the  want  of  atten- 
tion, carelessness  or  negligence  on  the  part  of  the  defendant 
or  its  servants,  as  charged  in  the  declaration,  and  was  not  sim- 
ply the  result  of  an  accident;  and  if  you  believe,  from  the 
evidence,  that  the  injury  resulted  from  an  accident  which 
could  not  have  been  foreseen  or  guarded  against,  by  the  exer- 
cise of  ordinary  and  reasonable  care  and  prudence,  on  the  part 
of  the  defendant,  then  the  plaintiff  cannot  recover,  and  you 
should  find  for  the  defendant. 

§  13.  Wrongfhl  and  Voluntary  Exposure. — The  jury  are  in 
Btructed,  that  if  a  man  wrongfully  gets  upon  a  freight  car  and 
voluntarily  puts  himself  in  a  dangerous  place  on  a  car,  while 
in  motion,  he  does  so  at  his  own  risk ;  and  if  the  persons  in 
charge  of  the  car  see  him  and  do  not  notify  him  that  he  is  in 
danger,  this  is  not  such  negligence  as  will  render  the  company 
liable — the  persons  in  charge  of  the  car  are  under  no  legal 
obligation  to  notify  him  that  such  place  is  a  dangerous  one. 
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§  14.  Ordinary  Care  I>eflned. — The  court  instnicts  tlie  jtirr, 
that  ordinary  care  depends  upon  the  circumstances  of  each 
]>anicalar  case,  and  is  such  care  as  a  person  of  ordinary  pru- 
dence and  skill  would  usually  exercise  under  the  same  or  simi- 
lar circumstances.  Norfolk^  etc,^  Rd,  Co,  vs.  Ormshy^  27 
Gratt,  Cronin  vs.  The  Yillage^  etc,^  50  Wis.,  375. 

Slight  Negligence  Defined. — That  sh'ght  negligence  means  the 
absence  of  that  degree  of  care  and  vigilance  which  persons  of 
extraordinary  prudence  and  foresight  are  accustomed  to  use 
under  similar  circumstances.  Hamijwnd  vs.  Town  of^  etc.j  40 
Wis.,  35. 

§  16.  Gross  Negligence  Defined. — By  the  term  gross  negli- 
gence, as  used  in  these  instructions,  is  meant  a  wrongful  act  or 
omission,  willfully  and  maliciously  done  or  omitted,  or  wan- 
tonly reckless  conduct,  showing  an  utter  disregard  of  the 
rights  of  others. 

The  term  gross  negligence,  as  used  in  this  class  of  cases, 
means  the  want  of  that  degree  of  prudence  and  care  which 
even  extremely  careless  and  impmdent  men  are  accustomed  to 
exercise,  under  the  same  or  similar  circumstances. 

Gross  negligence  is  defined  to  be  the  want  of  slight  care,  or 
an  utter  disregard  of  consequences  in  the  performance  of  a 
given  act     (7.,  B.  <fe  Q.  H.  Ji.  Co.  v.  Johnson^  103  DL,  523. 

« 

§  16.     Collision  on  the  Highway. — The  jury   are  instructed 
as  a  matter  of  law,  that  the  rights  of  footmen  and  horsemen, 
on  a  public  highway,  ai  e   equal,  and   the  law  requires  both 
parties  to  use  all  reasonably  prudent  precautions  to  avoid  acci- 
dent and  damage  to  themselves  or  others. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
the  alleged  injury  the  plaintiff  was  walking  along  one  of  the 
public  streets  of  the  city  of  C,  with  his  back  towards  the  said 
S.  W.  and  at  the  same  time  the  said  S.  W.  was  riding  a  horse 
on  the  same  street,  in  the  direction  of  the  plaintiff,  and  that 
the  said  S.  W.  saw,  or  by  the  exercise  of  reasonable  care  and 
caution  could  have  seen,  the  plaintiff  in  season  to  have  stopped 
his  horse,  altered  its  course,  or  in  some  way  avoided  the  accident; 
and  if  the  jury  further  believe,  from  tlie  evidence,  that  the  said 
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S.  W.  did  not  do  bo,  but  carelessly  and  negligently  permitted 
the  horse  which  he  was  riding  to  run  against  the  plaintiff  and 
knock  him  down,  and  thereby  injured  him,  as  charged  in  tlie 
declaration,  this  would  be  negligence  on  the  part  of  S.  W.;  and 
if  the  jury  further  believe,  from  the  evidence,  that  the  said 
S.  "W".  was,  at  the  time,  in  the  employ  of  the  said  defendants, 
and  pursuing  their  business,  then  the  defendants  are  liable  for 
such  negligence;  provided,  the  jury  further  believe,  from  the 
evidence,  that  the  plaintiff  was  himself  without  fault  or  neg- 
ligence which  contributed  to  the  injury.  And  was  at  the  time 
exercising  ordinary  care  to  avoid  personal  injury. 

Even  though  the  jury  should  believe,  from  the  evidence, 
that  the  plaintiff  was  at  first  guilty  of  some  degree  of  negli- 
gence, still,  if  the  jury  further  believe  from  the  evidence  that 
the  driver  of  the  wagon  actually  saw  the  plaintiff  and  had  a 
full  view  of  the  situation  before  the  accident  and  by  the  exer- 
cise of  reasonable  and  ordinary  care  could  have  avoided  or 
prevented  the  injury,  and  he  then  failed  to  exercise  such  care 
and,  in  consequence  of  the  want  of  such  reasonable  and  ordi- 
nary care  on  his  part,  the  plaintiff  received  the  injury  com- 
plained of,  then  the  defendant  is  guilty. 

A  person  about  to  cross  a  sti'eet  in  a  city,  in  which  there  is 
an  ordinance  against  fast  driving,  has  a  right  to  presume,  if  he 
has  no  knowledge  or  notice  to  the  contrary,  that  others  will 
observe  and  conform  to  the  ordinance  in  driving  on  said  street, 
and  it  would  not  be  negligence  on  his  part  in  such  a  case  to 
act  on  the  presumption  that,  in  attempting  to  cross,  he  will  be 
exposed  to  a  danger  which  could  only  arise  through  a  disre- 
gard of  the  ordinance  by  otliers.  Baker  vs.  Pendergasty  32 
Ohio  St.,  494. 

If  a  person  about  to  cross  a  street  knows,  or  by  the  exercise 
of  reasonable  care  and  caution  could,  that  others  are  driving 
along  the  street  at  the  place  of  crossing  at  a  rate  of  speed  for- 
bidden by  the  ordinance,  or  if  he  has  the  full  means  of  know- 
ing the  rate  at  which  they  are  driving,  then  the  existence  of 
such  an  ordinance  would  not  authorize  a  presumption  which 
was  known  to  be  otherwise,  or  which,  by  tlie  exercise  of  ordi- 
nary care  and  prudence,  he  might  have  known  to  be  other- 
wise. 

In  the  use  of  a  public  highway  a  person  has  a  right  to 
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expect  from  othcra  using  the  same  highway  ordinary  pru- 
dence and  care  to  avoid  accidents,  and  to  rely  upon  that 
presumption  in  determining  his  own  manner  of  using  the  road- 

Altliough  the  jury  may  believe,  from  the  evidence,  that  the 
injury  complained  of  resulted  from  the  negligence  of  the 
defendant,  still  this  will  not  entitle  the  plaintiflE  to  recover,  if 
the  jury  believe,  from  the  evidence,  that,  by  using  reasonable 
and  ordinary  care  and  judgment,  the  driver  of  plaintiJl's  team 
might  have  avoided  the  injury. 

In  deciding  whether  the  plaintiff's  daughter  was  guilty  of 
negligence  upon  the  occasion  in  question,  or  was  exercising 
ordinary  care  in  driving  the  team  as  she  did,  the  jury  should 
consider  her  age  and  the  fact  that  she  was  a  woman,  and  she 
would  not  be  guilty  of  negligence  if  she  used  that  degree  of 
care  and  judgment  that  a  person  of  her  age  and  sex  would 
ordinarily  use. 

If  the  jury  believe,  from  the  evidence,  that  defendant's 
teamster  in  charge  of  his  horses  and  wagon,  was  a  person  of 
ordinary  and  reasonable  skill  in  the  business  in  which  he  was 
engaged,  and  that  he  exercised  the  ordinary  judgment  and 
skill  of  a  prudent  and  competent  teamster  in  driving  defend- 
ant's team,  at  the  time  of  the  alleged  injury,  but  that  by  an 
error  of  judgment,  he  contributed  to  the  injury  of  plaintiff's 
horse,  without  any  want  of  ordinary  care,  skill  or  caution  on 
his  part,  then  the  verdict  must  be  for  the  defendant. 

§  17.  Danger  from  Fire. — The  jury  are  instructed,  that 
the  question  of  negligence  or  diligence  depends  upon  and 
partakes  of  the  surrounding  circumstances  peculiar  to  each 
case,  and  in  this  case,  if  the  jury  believe,  from  the  evidence, 
that  defendant's  mill,  as  it  was  accustomed  to  be  used,  endan- 
gered the  buildings  of  the  plaintiff  by  reason  of  throwing  out 
fire  and  sparks  from  the  chimney,  then  it  became  the  duty  of 
the  defendant  to  avail  himself  of  some  such  well  known  appa- 
ratus, or  other  means,  to  prevent  the  escape  of  sparks  and  fire 
from  the  chimney  as  experience  had  shown  to  be  reasonably 
adequate  for  that  purpose;  whether  such  apparatus  or  means 
was  generally  used  on  such  chimneys  or  not,  provided  the  jury 
believe,  from  the  evidence,  that  apparatus  had  been  dis- 
covered ^nd  was  generally  known  to  persons  engaged  in  the 
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same  or  similar  business  which  would  have  lessened  the  dan- 
ger, and  were  in  their  nature  and  operation  reasonably  sus- 
ceptible of  being  applied  to  chimneys  of  the  kind  used  by  the 
defendant     Iloyt  vs.  Jeffers^  30  Mich.,  181. 

If  the  jury  believe,  from  the  evidence,  that  the  erection 
and  operation  of  defendant's  mill  endangered  the  plaintiiFs 
property  by  fire,  then  it  was  the  duty  of  the  defendant  in  the 
erection  and  operation  of  said  mill  to  use  such  precautions, 
and  to  take  such  measures  to  lessen  the  danger  and  prevent 
the  injury  as  an  ordinarily  prudent  and  careful  man  conver- 
sant with  the  business  and  the  danger  and  all  the  surround- 
ings affecting  the  risks  would  ordinarily  have  used  to  protect 
his  own  property  from  danger.  And  if  the  jury  believe,  from 
the  evidence,  that  the  defendant  fell  short  of  this  degree  of 
precaution,  and  operated  his  mill  with  less  care  and  caution 
than  an  ordinarily  prudent  and  careful  man  would  have  used 
under  the  same  circumstances,  and  that  a  loss  thereby  accrued 
to  the  plaintiff,  then  the  defendant  is  liable,  provided  the  jury 
believe,  from  the  evidence,  that  the  plaintiff's  own  negligence 
did  not  in  any  manner  contribute  directly  to  the  injury. 

If  the  jury  believe,  from  the  evidence,  that  the  operation  of 
defendant's  mill  endangered  the  plaintiff's  property  by  the  es- 
cape of  sparks  from  the  chimney,  then,  in  adopting  means  to 
check  the  flow  of  sparks,  the  defendant  was  bound  not  only  to 
adopt  measures  calculated  to  arrest  the  danger,  if  such  means 
were  generally  known  and  used,  but  he  was  bound  to  use  the 
means  which,  in  the  progres  of  science  and  improvement,  have 
been  shown  by  experience  to  be  the  best  for  that  purpose,  if 
the  evidence  shows  that  there  are  any  such — unless  it  be  some 
recent  invention  not  generally  known  or  unreasonably  expen- 
sive. Whether  the  defendant's  mill  did  endanger  plaintiff's 
property  and  whether  the  defendant  had  adopted  such  means 
as  experience  had  shown  were  best  calculated  to  lessen  the  dan- 
ger, etc.,  etc.,  are  questions  of  fact  to  bo  determined  by  the 
jury  from  the  evidence  in  the  case. 

§  18.     Neg^ligenoe  of  County  and  Towns  {By  Statute). — By  the  i 
statutes  of  this  state,  it  is  made  the  imperative  duty  of  the  board 
of  county  commissioners,  to  keep  or  to  cause  all  the  bridges  in 
the  county  to  be  kept  in  good  and  safe  repair — and  if   the 
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board  of  county  commissioners  negligently  suffer  a  bridfre 
in  their  county  to  remain  out  of  repair  after  notice,  etc.,  and 
a  person  in  the  ordinary  use  of  the  bridge  is  thereby  injured 
in  person  or  property,  without  any  fault  on  his  part,  he  will 
have  an  action  for  damages  against  the  county.  House  vs. 
County  Conu.y  60  Ind.,  580. 

§  19.  Intoxication  as  Contributory  Negligence. — The  court  in- 
structs the  jury,  as  a  matter  of  law,  that  a  man  cannot  volun- 
tarily place  himself  in  a  condition,  whereby  he  loses  such 
control  of  his  brain  or  muscles  as  a  man  of  ordinary  prudence 
and  caution  in  the  full  possession  of  his  faculties  would  exei- 
cise,  and  by  such  loss  of  control  contribute  to  an  injury  to 
himself,  and  then  hold  one  ignorant  of  his  condition  liable  in 
damages.  And  if  you  believe,  from  the  evidence,  that  at  the 
time  of  the  alleged  injury,  the  plaintiff  was  so  intoxicated,  that 
he  had  lost  such  control  of  his  brain  or  muscles  as  an  ordinarily 
prudent  and  cautious  man  in  the  full  possession  of  his  faculties 
would  exercise  under  similar  circumstances,  and  that  the  defend- 
ants were  ignorant  of  such  condition,  and  if  you  further 
find,  from  the  evidence,  that  such  intoxication  contributed  to 
the  alleged  injury,  then  the  plaintiff  cannot  recover.  Strand 
vs.  a  dk  W.  M.  By.  Co.,  34  N.  W.  Eep.,  715. 


CHAPTER  XXXIII. 

NEGLIGENCE— MUNICIPAL  CORPORATIONS. 


Bbc,    1.  Liable  for  unsafe  condition  of  streets,  when. 

2.  Duty  to  keep  streets  in  a  reasonably  safe  condition* 

8.  Duty  to  provide  gfuards  and  notice. 

4.  Street  includes  sidewalk. 

5.  Accident  and  negligence. 

6.  Reasonable  care  and  caution,  what. 

7.  The  care  must  be  proportionate  to  the  known  danger. 

8.  No  liability  without  negligence. 

9.  Slight  negligence  will  not  prevent  recovery. 

10.  Streets  and  walks  to  be  kept  reasonably  safe. 

11.  Negligence  of  driver. 

12.  Not  obliged  to  open  streets,  etc. 

13.  Degree  of  care  required. 

14.  Do  not  insure  safety — Not  liable  for  every  accident. 

15.  Liable  for  the  negligence  of  others,  when. 

16.  Not  liable  for  negligence  of  others,  when. 

17.  Must  have  notice  of  defects,  actual  or  constructive. 

18.  Defective  sidewalk,  notice  presumed,  when. 

19.  Injury  to  adjoining  property,  changing  grade. 

20.  Liable  for  want  of  reasonable  care  only. 

21.  Defective  plan  of  public  improvement. 

22.  Changing  watercourse. 

23.  Sewer  out  of  repair. 

24.  Measure  of  damages. 

§  1.  Liable  for  Unsafe  Condition  of  Streets,  When. — The  court 
instructs  the  jury,  that  the  defendant  corporation  is  bound  by 
law  to  use  all  reasonable  care,  caution  and  supervision  to  keep 
its  streets,  sidewalks  and  bridges  in  a  safe  condition  for  travel, 
in  the  ordinary  modes  of  traveling,  by  night  as  well  as  by  day, 
and  if  it  fails  to  do  so,  it  is  liable  for  injuries  sustained,  in  con- 
sequence of  such  failure;  provided,  the  party  injured  is  himself 
exercising  reasonable  care  and  caution;  and  the  fact  that  the 
plaintiff  may,  in  some  way,  have  contributed  to  the  injury  sus- 
tained by  him,  will  not  prevent  his  recovery  if,  by  ordinary 
care,  he  could  not  have  avoided  the  consequences  to  himself 
or  the  defendant's  negligence.     Cooley  on  Torts,  626;  Mayor^ 

(364) 
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etc,^  v8.  Daddy  58  Ga.,  238;  Centerville  vs.  Woods^  57  Iiid., 
192;  Howell  vs.  Williams,  29  la^  210;  St.  Faul  vs.  Kuhy, 
8  Minn.,  154. 

If  yon  believe,  from  the  evidence,  that  the  corporate  anthor- 
ities  of  the  city  of  S.  did  not  exercise  all  reasonable  care  and 
supervision  over  that  portion  of  the  sidewalk  where  the  injury 
in  question  is  alleged  to  have  occurred,  to  keep  it  in  good  and 
safe  condition,  and  by  that  means  allowed  it  to  become  defect- 
ive and  unsafe;  and  if  you  further  believe,  from  the  evidence, 
that  the  plaintiff,  in  attempting  to  walk  along  that  portion  of 
the  sidewalk,  by  reason  of  such  defect  was  injured,  and  has 
sustained  damage  thereby,  as  charged  in  the  declaration,  and 
that  he  was  at  the  time  exercising  reasonable  care  and  caution 
to  avoid  such  injury,  then  the  defendant  is  liable,  and  you 
should  £ud  for  the  plaintiff. 

§  2.  Law  Imposes  the  Duty  to  Keep  Streets  in  Reasonably  Safe 
Condition. — The  law  is,  that  where  the  city  charter  gives  tlie 
city  authorities  power  to  provide  for  keeping  the  streets  in 
repair,  and  to  prohibit  obstructions  thei'cin,  then  it  is  the  duty 
of  the  city  authorities  to  keep  the  streets  and  sidewalks  in  a 
safe  condition  for  travel,  so  far  as  this  can  be  done  in  the  exer- 
cise of  reasonable  care  and  prudence  in  that  respect.  Cooley 
on  Torts,  625;  The  People  vs.  The  Mayor,  eU.,  63  Bl,  207; 
Prideaux  vs.  Mineral  Pointy  43  Wis.,  513;  MayoVy  elc,y  vs. 
Qooleyy  55  Ga.,  17. 

The  jury  are  instructed,  as  a  matter  of  law,  that  any  person 
traveling  upon  a  sidewalk  of  a  city,  which  is  in  constant  use 
by  the  public,  has  a  right,  when  using  the  same  with  due  dili- 
gence and  care,  to  presume,  and  to  act  upon  the  presumption, 
that  it  is  reasonably  safe  for  ordinary  travel  throughout  its 
entire  width,  and  free  from  all  dangerous  holes,  obstructions 
or  other  defects.    Indianapolis  vs.  Gaatony  58  Ind.,  224. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
while  passing  along  one  of  the  sidewalks  in  said  city,  was 
injured,  as  alleged  in  his  declaration,  and  that  the  injury  would 
not  have  happened  to  him  if  the  said  sidewalk  had  been  in  a 
reasonably  good  repair  and  safe  condition,  then  the  defendant 
is  liable  for  such  injury;  provided,  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  was  exercising  reasonable  care  and 
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caution  to  avoid  injury  while  passing  over  said  walk;  and  tliat 
said  city  did  not  use  reasonable  care  to  keep  said  sidewalk  in 
safe  condition. 

§  3.  Duty  to  Provide  Guards  and  Notice. — The  court  instructs 
the  jury,  that  while  a  city  has  the  right  to  construct  sewers, 
or  other  improvements  in  its  streets,  yet,  when  it  causes  such 
work  to  be  done,  it  is  bound  to  take  notice  of  the  character  of 
the  work  and  the  condition  in  which  the  sti'eets  are  left, 
whether  safe  or  dangerous. 

If,  in  making  improvements,  it  becomes  necessary  to  leave 
dangerous  holes  or  openings  in  the  street,  or  to  leave  piles  of 
dirt,  or  other  obstructions,  in  the  street,  in  such  a  way  as  to 
render  it  dangerous  for  wagons  or  carriages  to  pass,  then  it  is 
the  duty  of  the  city  to  put  up  guards  or  notices  of  some  kind, 
to  warn  travelers  of  the  dangerous  condition  of  the  stre.t; 
and  if  they  do  not  do  so,  and  persons  are  thereby  injured, 
while  in  the  exercise  of  reasonable  care  and  prudence  them- 
selves, the  city  will  be  liable  for  the  injuries  thus  sustained. 

The  court  instructs  the  jury,  that  all  incorporated  towns, 
villages  and  cities,  whether  incorporated  by  special  charter  or 
under  general  laws,  have  the  power,  and  it  is  their  duty,  to 
keep  in  repair  the  roads  and  bridges  within  their  corporate 
limits,  and  if  injury  results  to  any  individual  by  reason  of  a 
neglect  of  such  duty,  while  he  himself  is  exercising  reasonable 
care  and  prudence  to  avoid  such  injury,  the  corporation  will 
be  liable  in  damages.  The  President^  etc.y  vs.  Meredith,  54 
111.,  84. 

§  4.  Street  Includes  Sidewalks. — Tlie  jury  are  instmcted, 
that  the  streets  of  a  city  extend  to  and  include  that  portion 
thereof  occupied  and  used  for  sidewalks.  In  the  grant  by  the 
legislature  of  control  over  the  streets  of  the  city,  to  the  city 
authorities,  control  over  the  sidewalks  passes  to  them  as  a  part 
of  the  street,  and  this  imposes  upon  the  city  authorities  the 
duty  of  keeping  the  sidewalks  in  repair,  as  a  part  of  the 
street.     City  of  B.  vs.  Bay,  42  111,,  503. 

§  5.  Accident  and  Negligence. — The  court  instructs  the  jury, 
that  if  they  believe,  from  the  evidence,  that  the  plaintiif  was 
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injured  and  sustained  damage,  as  charged  in  the  declaration, 
and  that  such  injury  was  the  combined  result  of  an  accident, 
and  of  a  defect  in  the  walk,  and  that  the  damage  would  not 
have  been  sustained  but  for  the  defect,  although  the  primary 
cause  of  the  injury  was  a  pure  accident,  still,  if  the  jury  fur- 
ther believe,  from  the  evidence,  that  the  plaintiflE  was  guilty 
of  no  fault  or  negligence,  and  the  accident  one  which  common 
and  ordinary  prudence  and  sagacity,  on  the  part  of  the  plaint- 
iff, could  not  have  foreseen  and  provided  against,  then  the 
city  is  liable;  provided,  the  jury  believe,  from  the  evidence, 
that  the  city  authorities  were  guilty  of  negligence  in  not 
remedying  such  defect      Wilson  vs.  Atlanta^  60  Ga.,  473. 

§  6.  Reasonable  Care  and  Caution,  What. — The  jury  are  fur- 
ther instructed,  that  reasonable  care  and  caution  required  of 
the  plaintiff,  as  mentioned  in  these  instructions,  means  that 
degiee  of  care  and  caution  which  might  reasonably  be  ex- 
pected from  an  ordinarily  prudent  person,  under  the  circum- 
stances surrounding  the  plaintiff  at  the  time  of  the  alleged 
injury. 

§  7.     Care  Must  be  Proportionate  to  the  Known  Danger. — If  the 

jury  believe,  from  the  evidence,  that  the  place  where  the  acci- 
dent in  question  occurred,  was  necessarily  more  dangerous 
than  the  ordinary  streets  and  sidewalks,  and  that,  by  the  exer- 
cise of  ordinary  care  and  prudence,  this  condition  of  things 
could  have  been  known  to  the  plaintiff,  or  was  known  to  him, 
then  the  plaintiff  was  i-equired  to  use  more  than  ordinary  care 
and  caution  to  avoid  the  accident,  and  if  he  failed  to  do  so, 
and  thereby  contributed  to  the  injury,  he  cannot  recover  in 
this  suit. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
city  authorities  had  negligently  suffered  snow  and  ice  to  ac- 
cumulate on  the  walk  in  question,  until  it  was  in  a  dangerous 
condition  for  walking,  still,  if  you  further  believe,  from  the 
evidence,  that  this  condition  of  the  walk  was  known  to  the 
plaintiff  before  he  attempted  to  walk  over  it,  and  that  he 
might  easily  have  avoided  passing  over  such  dangerous  place, 
then  he  was  not  using  that  reasonable  care  and  prudence  to 
avoid  injury  which  the  law  requires  and  he  cannot  recover  in 
this  case.    Schaefler  vs.  Sandusky^  33  Ohio  St.,  246. 
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The  jury  are  instructed  that  a  person  has  no  right  to  know- 
ingly expose  himself  to  danger,  and  then  recover  damages  he 
might  have  avoided  by  the  use  of  reasonable  precaution;  and 
if  the  jury  believe,  from  the  evidence,  that  the  plaintiflf,  before 
and  at  the  time  of  the  alleged  injury,  knew  of  the  defect  in 
the  sidewalk,  and  in  going  to  his  house  on  the  night  of  the  al- 
leged injury  could  have  taken  another  and  safe  route,  of  equal? 
or  nearly  equal,  distance,  then  the  jury  have  a  right  to  consider 
his  failure  to  take  such  other  route,  if  such  there  was,  into 
consideration  in  determining  whether  the  plaintiff  was,  at  the 
time  of  the  injury,  exercising  due  care  and  caution  for  his  own 
safety.     Town  of  MJchart  vs.  Hitter^  66  Ind.,  136. 

§  8.  No  Liability  without  Negligence. — That  municipal  cor- 
porations, such  as  the  defendant,  are  only  liable  for  such 
defects  in  their  sidewalks  as  are  in  themselves  dangerous  or 
such  that  a  person  exercising  reasonable  care  and  caution  can- 
not avoid  danger  in  passing  over  it,  if  the  jury  believe,  from 
the  evidence,  that  the  defect  in  the  sidewalk  in  question  was 
not  in  itself  dangerous  to  the  safety  of  a  person  passing  over 
it  with  reasonable  care  and  caution,  and  that  the  alleged 
injury  was  the  result  either  of  a  mere  accident  without  negli- 
gence on  the  part  of  defendant,  or  that  it  resulted  from  a 
want  of  reasonable  care  and  caution  on  the  part  of  the  plaint- 
iff, then  the  jury  should  find  the  defendant  not  guilty. 

The  jury  are  instructed  that,  in  this  case,  there  can  be  no 
liability  on  the  part  of  the  defendant,  unless  there  was  neglect 
of  duty  in  respect  to  the  repair  of  the  sidewalk  on  the  part  of 
the  oflScers  of  the  city ;  and  there  can  be  no  such  neglect  of 
duty,  unless  the  jury  find  from  the  evidence  that  the  officers 
of  the  city  knew  of  the  defect  in  the  sidewalk  complained  of, 
or  with  reasonable  diligence  could  have  known  of  it,  long 
enough  before  the  accident  occurred,  to  have  had  it  repaired. 
Sheil  et  aL  vs.  The  City  of  Appleton^  49  Wis.,  125. 

It  was  the  duty  of  the  defendant  city  to  keep  and  maintain 
its  streets  and  sidewalks  in  good  order  and  repair,  for  the  use 
and  convenience  of  the  traveling  public  walking  and  passing 
thereon,  so  far  as  this  could  be  done  by  the  exercise  of  all  rea- 
sonable care  and  oversight  on  the  part  of  its  officers.  And  if 
the  jury  believe,  from  the  evidence,  that  the  sidewalk  at  the 
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time  and  place  in  qnestion  was  out  of  repair  and  in  a  dangci^ 
ons  condition  and  that  the  city  authorities  knew  of  the  defect, 
or  by  the  exercise  of  reasonable  care  might  have  known  of  it 
in  time  to  have  remedied  the  defect  before  the  accident  in  qnes- 
tion, and  did  not  do  so,  then  the  city  is  liable  in  this  suit,  pro- 
vided the  jury  further  believe,  from  the  evidence,  that  the 
plaintiff  was  injured  and  suflfered  damage  by  reason  of  the 
defective  walk,  as  charged  in  the  declaration,  and  that  he  was 
himself  in  the  exercise  of  ordinary  care  to  avoid  the  injury. 

§  9.  Slight  Negligence  will  not  Defeat  Recovery. — Tliat  a 
traveler  on  a  public  street  is  held  to  the  exercise  of  only  ordi- 
nary care.  Slight  negligence,  which  is  a  want  of  extraordi- 
nary care,  will  not  defeat  a  recovery  for  an  injury,  received  in 
consequence  of  a  defect  in  the  street;  provided,  the  evidence 
shows  that  the  city  authorities  were  guilty  of  negligence,  in 
permitting  the  defect  to  exist  in  the  street,  and  that  the 
traveler  was  injured  thereby,  and  was  using  ordinary  care  to 
avoid  the  injury.  Gu^n  vs.  The  Town  of  Willow^  43  Wis., 
509. 

§  10.  Streets  and  Walks  to  be  Kept  Reasonably  Safe. — Tlie 
court  instructs  the  jury,  as  a  matter  of  law,  that  a  city  is  not 
required  to  have  its  sidewalks  so  constructed  {pr  kept  in  such 
condition)  as  to  secure  immunity  in  using  them;  nor  is  it  bound 
to  employ  the  utmost  care  and  exertion  to  that  end.  Its  duty, 
under  the  law,  is  only  to  see  that  its  sidewalks  are  reasonably 
safe  for  persons  exercising  ordinary  care  and  caution. 

And  in  thiscase,  if  the  jury  believe,  from  the  evidence,  that 
the  sidewalk  was  so  constructed  as  to  be  suflSciently  level  and 
smooth  for  ordinary  travel,  and  so  built  that  it  would  not,  by 
reason  of  any  peculiarities  of  its  construction,  cause  snow  or 
ice  to  accumulate  thereon,  and  that  the  accident  was  attribu- 
table solely  to  the  slippery  condition  of  the  sidewalk,  occa- 
sioned by  a  recent  fall  of  snow,  and  that  the  sole  cause  of  the 
accident  was  the  temporary  slipperiness  of  that  part  of  the 
sidewalk  caused  by  the  recent  fall  of  snow  thereon,  such  a  con- 
dition of  the  sidewalk  would  not  be  a  defect  for  which  the 
city  would  be  liable.  City  of  Chicago  vs.  McGiven^  78  UJ., 
347. 
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§  11.  Negligence  of  Driver. — The  law  is,  that  the  driver  of 
a  private  conveyance  is  the  agent  or  servant  of  the  person 
riding  in  such  conveyance,  provided  snch  driver  is  employed 
by  him  or  sabject  to  his  control,  and  if  such  person,  while 
riding  along  a  public  highway  or  street,  is  injured,  in  conse- 
quence of  obstruction  or  defects  negligently  permitted  to  re- 
main in  the  street  or  highway,  and  the  driver  is  guilty  of  a 
want  of  ordinary  care  and  caution,  and  his  negligence  materi- 
ally contributes  to  such  injury,  then  the  person  injured  cannot 
recover,  as  against  the  city,  for  the  injury  thus  received. 
Pridecmx  vs.  Mineral  Pointy  43  Wis.,  513;  Red.  Car.,  §  364; 
LoclchaH  vs.  LicJUentJialerj  46  Penn.  St,  151. 

§  12.  Not  Obliged  to  Open  Streets. — The  court  instructs  the 
jury,  that  cities  are  under  no  legal  obligation  to  open  up 
streets  for  the  use  of  the  public.  The  legal  obligation  of 
a  city  to  repair  streets,  sidewalks  and  bridges  within  its  cor- 
pomte  limits,  only  relates  to  such  as  are  opened  or  constructed 
under  its  authority,  or  those  which  its  officers  have  assumed 
control  over.  Craig  vs.  Sedalia,  63  Mo.,  417;  Shear.  &  E^d. 
on  Neg.,  §  127;  Wilson  vs.  The  Mayor^  etc.y  1  Denio,  595; 
Joliet  vs.  Verlej/y  35  111.,  58. 

There  is  no  legal  obligation  resting  upon  a  city  to  build 
sidewalks,  construct  gutters  or  pave  streets,  but  when  the 
city  does  make  these  improvements  for  the  benefit  of  the 
public,  it  then  becomes  its  duty  to  use  all  reasonable  care  and 
exertions  to  keep  them  in  repair.  Citi/  of  Alton  vs.  Sojpey 
68  ni.,  167. 

§  13.  Degree  of  Cai-fe  Required. — The  jury  are  instructed, 
that  the  defendant  is  not  bound  to  any  greater  degree  of  care 
and  diligence  than  is  sufficient  to  keep  its  streets  and  side- 
walks in  a  reasonably  safe  condition,  and  if  any  accident  occum 
when  they  are  in  such  reasonably  safe  condition,  the  defend- 
ant is  not  liable  for  such  accident. 

§  14.  Do  not  Insure  Safety. — The  jury  are  instructed,  that 
a  municipal  corporation  is  not  liable  for  every  accident 
that  may  occur  from  defects  in  its  sidewalks  or  streets.  Its 
officers  are  not  required  to  do  everything  that  human  energy 
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and  ingenuity  can  possibly  do  to  prevent  the  happening  of 
accidents  or  injury  to  the  citizen.  If  they  have  exercised  a 
reasonable  care  in  that  regard,  they  have  discharged  their 
duty  to  the  public.     City  of  Centralia  vs.  Krov^e^  6it  111.,  19. 

The  city  is  not  an  insurer  or  a  warrantor  of  the  condi- 
tion of  her  streets  and  sidewalks;  nor  is  every  defect  therein 
actionable,  though  it  may  cause  the  injury  sued  for.  It  is  suf- 
ficient to  relieve  the  city  from  liability  in  this  case  if  you  find 
from  the  evidence  that  the  street  (or  walk)  was  in  a  reasonably 
safe  condition  for  travel  at  the  time  the  accident  is  alleged  to 
have  occurred. 

If  you  believe,  from  the  evidence,  that  at  the  place  where 
the  plaintiff  met  with  the  injury  complained  of,  the  street  (or 
sidewalk)  was  at  the  time  in  a  reasonably  safe  condition,  your 
verdict  should  be  for  the  defendant.  City  of  Ind,  vs.  Gas- 
tOTij  28  Ind.,  224. 

§  15.  Liable  for  yegligence  of  Others,  When. — Although  the 
jnry  may  believe,  from  the  evidence,  that  the  sidewalk  in 
question  was  constructed  by  a  private  person,  and  not  under 
the  direction  or  supervision  of  the  city,  still  this  would  not 
exempt  the  city  from  liability  from  defects  in  the  walk;  pro- 
vided, the  jury  believe,  from  the  evidence,  that  the  walk  was 
so  constructed  as  to  be  dangerous  for  ordinary  travel,  and 
that  this  defect  was  known  to  the  oflScers  of  the  city,  or 
that  by  the  exercise  of  ordinary  care  they  might  have  known 
of  such  defect  in  time  to  have  remedied  it  before  the  accident. 
Barnes  vs.  The  Tovm  of  Newton,  46  la.,  567;  Cooley  on 
Torts,  626 ;  Wendell  vs.  Troy,  39  Barb.,  329 ;  Shear.  &  Red. 
on  Neg.,  §  147;  Centerville  vs.  Woods,  57  Ind.,  192 ;  Phelps 
vs.  MankatOy  23  Minn.,  276. 

It  is  the  duty  of  the  city  to  use  all  reasonable  care  and  vigi- 
lance in  the  selection  of  agents,  servants  and  contractors,  in 
making  improvements,  and  to  retain  control  and  superintend- 
ence over  them  in  the  performance  of  iheir  duties,  and  to 
enforce  such  measures  of  care  and  vigilance  as  will  guard  the 
public  against  exposure  to  injury,  so  far  as  this  can  reasonably 
be  done. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  where 
work  is  done  upon  the  streets  of  a  city,  there  is  a  reasonable  pre- 
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sumption  that  it  is  done  by  the  proper  authorities  of  the  city, 
and  in  a  suit  to  recover  damages  for  an  injury  occasioned  by 
the  negligent  manner  of  doing  snch  work,  it  is  not  necessary, 
in  the  tiret  instance,  to  prove  that  it  was  done  by  persons  em- 
ployed by  the  city,  as  this  will  be  presumed,  unless  the  con- 
trary appears  from  the  evidence. 

And,  in  this  case,  if  the  jury  believe,  from  the  evidence, 
that  the  injury  complained  of  was  caused  by  a  dangerous  {pile 
of  dirt  or  openifig),  left  in  the  street  in  question  by  persons 
employed  by  the  city,  to  place  a  sewer  or  water  pipe  in  such 
street,  then  the  jury  are  instructed,  that  it  is  not  necessary  for 
the  plaintiff,  in  order  to  recover  in  this  suit,  to  prove  that  the 
city  authorities  had  actual  notice  that  such  *  *  *  was 
left  in  said  street;  provided,  the  jury  further  believe,  from 
the  evidence,  that  such  work  was  done  under  the  supervision 
of  the  {street  commissioner^  etc).  City  of  Chicago  vs.  Brophy^ 
79  HI.,  277. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
let  out  the  job  of  filling  up  and  grading  {Main  street)  to  other 
persons,  at  so  much  per  yard,  the  grading  to  be  done  under 
the  supervision  of  defendant's  engineer,  and  that  such  engineer 
went  upon  the  ground  with  such  other  persons,  and  pointed 
out  to  them  where  to  take  the  soil  from  and  where  to  put  it, 
and  such  other  persons  did  the  work  as  directed  by  the  engineer, 
then  the  law  is,  that  the  relation  of  master  and  servant  existed 
between  the  city,  the  engineer  and  such  other  persons  doing 
the  work,  and  the  city  is  liable  in  all  respects,  the  same  as  if 
it  had  done  the  work  by  men  employed  by  it  in  any  other  way. 
Kevins  vs.  City  of  Peoria,  41  111.,  502. 

The  jury  are  instructed,  that  if  the  city  authorities  know- 
ingly permit  a  ])erson  to  occupy  or  obstruct  a  street,  it  is  the 
duty  of  such  authorities  to  use  all  reasonable  care  and  precau- 
tions to  see  that  the  person  so  permitted  properly  guards  and 
protects  such  obstructions,  and  if  the  city  authorities  negli- 
gently fail  to  perform  such  duty,  the  city  will  be  liable  to  one 
who  is  injured  by  such  obstructions,  if  he  is  himself,  at  the 
time,  using  reasonable  care  to  avoid  the  injury.  Whether,  in 
this  case,  the  city  authorities  did  know,  etc.,  etc.,  are  ques- 
tions of  fact  for  the  jury,  to  be  determined  by  the  evidence* 
City  of  Ind.  vs.  Doherty,  71  Ind.,  5. 
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The  defendant  had  a  right  to  eonstrnct  water  works  for 
municipal  purposes,  and  for  the  use  of  the  inhabitants  of  the 
city,  and  for  that  purpose  to  lay  pipes  in  the  street,  and  to 
permit  others  to  do  so,  and  the  city  is  liable  for  any  damage 
sustained  by  a  person  while  traveling  in  the  street,  by  reason 
of  such  work  being  done,  unless  the  city  authorities,  or  the 
persons  doing  the  work,  were  guilty  of  negligence  which  occa- 
sioned the  injury,  and  while  the  party  injured  was  himself 
using  reasonable  care  and  caution  to  avoid  the  injury.  City 
of  Logansport  vs.  Dickd^  70  Ind.,  65. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
city  officers  had  contracted  with,  etc.,  for  the  laying  of  the 
water  pipes  in  the  street,  still  the  city,  notwithstanding  such 
contract,  was  charged  with  the  duty  of  taking  all  reasonable 
precaution  to  keep  the  sti*eet  in  a  safe  condition,  for  use  in  the 
usual  manner,  so  far  as  this  could  reasonably  be  done,  while 
the  work  was  progressing,  and  if  you  believe,  from  the  evi- 
dence, that  the  city  officers  did  not  do  this  but  were  guilty  of 
negligence  in  permitting  a  dangerous,  etc.,  and  that  the  plaint- 
iff was  thereby  injured,  as  alleged  in  his  complaint,  then  the 
city  is  liable  for  such  injury,  provided  the  jury  believe,  from 
tlie  evidence,  that  the  plaintifE  was  himself,  etc.  City  of 
Logansport  va.  Dicks j  70  Ind.,  65;  Sutler  vs.  Bangor y  67 
Me.,  385. 

§  16.  Not  Liable  for  the  Negligence  of  Othei^s,  Wlien.— Tlie 
jury  are  instructed,  that  when  a  party,  without  the  consent  of 
tlie  authorities  of  an  incorporated  town,  digs  or  leaves  open  a 
dangerous  hole  or  pit  in  the  street,  and  a  person  is  thereby 
injured,  the  town  will  not  be  liable  for  such  injury,  unless  the 
authorities  have  actual  notice  of  the  nuisance,  or  it  has  re- 
mained a  suffiqient  time,  so  that  in  the  exercise  of  ordinary 
care  and  diligence  they  ought  to  have  had  notice  of  the  dan- 
gerous condition  of  the  street.  Fahey  vs.  The  President^ 
etc.,  62  m.,  28. 

The  jury  are  instructed,  that  when  the  duty  is  imposed  by 
law  upon  a  city  corporation  to  keep  its  streets  in  safe  condition, 
for  use  by  the  public,  the  duty  cannot  be  shifted  off  ui)on  a 
person  employed  by  the  city  to  perform  it;  and  if  an  injury 
results  from  the  negligence  of  such  person  in  the  performance 
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of  such  duty,  the  corporation  will  be  liable  for  the  damage. 
The  City  of  SpHngfield  vs.  £e  Claire^  49  DL,  476. 

The  jury  are  instructed,  that  when  a  dangerous  place  is 
made  in  the  street  bj  the  unlawful  act  of  third  parties,  un- 
known or  without  the  knowledge  or  consent  of  the  city 
authorities,  the  city  cannot  be  deemed  negligent  until  knowl- 
edge or  notice  of  such  defect  is  brought  home  to  the  officera 
of  the  city,  unless  the  dangerous  place  has  existed  for  such  a 
length  of  time  before  the  injury,  that  the  city  authorities,  in 
the  exercise  of  reasonable  care  and  diligence,  might,  and  ought 
to  have  known  of  its  existence. 

The  court  instructs  the  jury,  that  when  an  act  is  done  which 
is  unlawful  in  itself,  such  as  placin<;  an  obstruction  in  a  public 
street,  which  detracts  from  the  safety  of  travelers,  the  author 
will  be  held  liable  for  an  injury  resulting  from  the  act,  although 
other  causes  subsequently  arising  may  contribute  to  the 
injury.      W&ick  vs.  Lander^  76  111.,  93. 

§  17.  Must  Have  Notice,  Actnal  or  Instrnctive. — If  the  jury 
believe,  from  the  evidence,  that  the  sidewalk  in  which  the 
defect  is  alleged  to  have  been,  and  where  the  plaintiff  is  alleged 
to  have  been  injured,  was  properly  and  safely  constructed  and 
laid  down,  and  that  prior,  and  up  to,  or  about  the  time  of  the 
injury,  it  appeared  to  be  in  a  proper  and  safe  condition,  then, 
if  there  be  no  evidence  that  the  defendant  had  actual  knowl- 
edge of  such  defect,  or  that  the  defect  existed  for  such  length  of 
time  before  the  injury,  that  the  defendant,  if  exercising  proper 
care  and  di'igence,  would  have  known  of  it,  the  jury  should 
lind  the  defendant  not  guilty.  SchweicJchardt  vs.  St,  Louis^  2 
Mo.  App.,  571;  Hutchhis  vs.  Littleton^  124  Mass.,  289;  Chicago 
vs.  Stearns^  105  III., 554;  Hearnys,  Chicago^  20  III.  App.,  249. 

Notwithstanding  the  jury  may  believe,  from  the  evidence, 
that  the  sidewalk,  at  the  time  of  the  alleged  injury,  was  de- 
fective, yet  this  alone  would  not  be  suflScient  evidence  of  negli- 
gence on  the  part  of  the  defendant  In  order  to  charge  the 
defendant  with  negligence,  it  must  appear,  from  the  evidence, 
not  only  that  the  sidewalk  was  defective  at  the  time  of  the 
alleged  injury,  but  it  must  further  appear  tliat  such  defect  was 
actually  known  to  the  city  through  some  of  its  officers,  agents 
or  servants,  or  that  the  defect  had  existed  for  such  a  length  of 
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time  prior  to  the  alleged  injury,  that  tli3  citj,if  exercising 
ordinary  diligence,  would  or  should  have  known  of  the  defect. 
The  City  of  Chicago  vs.  McCarthy^  75  111.,  602;  Bartlett  vs. 
Kitttry,  68  Mo.,  358. 

A  city  is  bound  only  to  the  exercise  of  reasonable  prudence 
and  diligence  in  the  construction  of  its  sidewalks,  and  is  not 
required  to  foresee  and  provide  against  every  possible  danger 
or  accident  that  may  occur. 

It  is  only  required  to  keep  its  streets  and  sidewalks  in  a 
reasonably  safe  condition,  and  it  is  not  an  insurer  against  acci- 
dents.    City  of  Chicago  vs.  Bixhyy  84  111.,  82. 

§  18.  Defective  Sidewalk — ^Notice  Presumed,  Wlien. — The  court 
instructs  the  jury,  that  when  the  sidewalk  of  a  city  is  out  of 
repair,  and  remains  so  for  such  a  length  of  time  that  the  public 
authorities  of  the  city,  in  the  exercise  of  reasonable  care  and 
prudence,  ought  to  have  discovered  the  fact,  then  actual  notice 
to  such  authorities  of  the  condition  of  the  walk  will  not  be 
necessary  to  liold  the  city  liable  for  injury  sustained  by  a  pei^ 
son,  in  consequence  of  the  dangerous  condition  of  the  street, 
if  he  is  himself  using  reasonable  care  to  avoid  such  injury. 
Shear.  &  Red.  Neg.,  §  148;  Mayor  vs.  Sheffield,  4  Wall.,  189 ; 
City  of  Springfield  vs.  Doyle^  76  111.,  2U2 ;  Schweickhardt  vs. 
St.  Louis,  2  Mo.  App.,  571 ;  Hume  vs.  N,  T.,  74  N.  T.,  2C4 ; 
Alhrittian  vs.  Iluntsvilley  60  Ala.,  486;  Chicago  vs.  Dale,  115 
111.,  386. 

The  jury  are  instructed,  that  the  defendant  is  bound  to  use 
reasonable  care  and  precaution  to  keep  and  maint^iin  its  streets 
and  sidewalks  in  good  and  sufficient  repair,  to  render  them 
reasonably  safe,  for  all  persons  passing  on  or  over  the  same; 
and  if  the  jury  believe,  from  the  evidence,  that  the  defendant 
failed  to  use  all  reasonable  care  and  precaution  to  keep  its 
sidewalk  in  such  repair,  and  that  the  injury  complained  of  re- 
sulted from  that  cause,  as  charged  in  the  declaration,  and  that 
the  plaintiff  sustained  damage  thereby,  without  negligence  or 
want  of  care  on  plaintiff's  part,  then  he  is  entitled  to  recover 
in  this  suit  Chicago  vs.  Dale,  115  111.,  386;  Dillon  on  Munic- 
ipal Corporations,  §  996  et  seg. 

§  19.     Injury  to  A^oining  Property — Cbanginjc  Grade. — The 
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jury  axe  instructed,  that  a  municipal  corporation,  while  acting 
within  the  scope  of  its  authority,  in  making  excavations  in  a 
street,  for  the  purpose  of  opening  it  or  improving  it,  if  using 
reasonable  care  and  skill  in  performing  the  work,  is  not  liable 
to  a  lot  owner  for  an  injury  resulting  therefrom  to  his  lot  or 
the  buildings  thereon.  Shear.  &  Eed,  on  Neg.,  §  129;  City  of 
Quincy  vs.  Jones^  76  111.,  231;  Pontiac  vs.  Ca/rter^  32  Mich., 
164;  Wegmann  vs.  Jefferson^  61  Mo.,  55. 

The  jury  are  instructed,  that  while  the  corporate  authorities 
of  cities  are  vested  with  power  to  grade  their  streets,  yet  the 
mode  in  which  the  power  is  to  be  exercised,  in  reference  to 
the  rights  of  others  in  the  enjoyment  of  their  property,  is 
limited  in  the  same  way  and  to  the  same  extent  as  the  power 
of  a  private  person  in  the  use  of  his  property,  and  if  the  au- 
thorities of  a  city  in  altering  or  changing  the  grade  of  the 
streets,  do  not  do  the  work  in  good  faith  and  with  reasonable 
care  and  skill,  to  avoid  damaging  the  adjoining  property 
owners,  the  city  will  be  liable  to  such  owners  for  all  damage 
directly  resulting  therefrom.  2  Dil.  on  Corp.,  §  783;  Callen- 
der  vs.  Marshy  1  Pick.,  418;  RadcUff^s  Executors  vs.  Mayor^ 
eto.^  4  Corast.,  195;  Delphi  vs.  Evans,  36  Ind.,  90:  Beading 
vs.  Keppleman,  61  Penn.  St.,  233;  Henderahott  vs.  Ottumwa, 
46  la.,  658;  Mayor y  etc,,  vs.  Hill^  58  Qa.,  595;  City  of  B.  vs. 
BroJcaWy  77  111.,  195;  Shear.  &  Eedfld.  Neg.,  §  144. 

§  20.  Liable  for  Want  of  Reasonable  Care  Only. — The  jury 
are  instructed,  that  a  city  has  full  control  over  the  gi-ades  of 
its  streets,  and  may  lower  or  elevate  them  at  will,  and  the 
owner  of  lots  adjacent  to  the  street  cannot  call  it  to  account 
for  error  in  judgment,  in  fixing  the  grade,  nor  recover  dam- 
ages for  inconvenience  or  expense  incurred  in  adjusting  their 
premises  to  the  grade  of  the  street,  provided,  the  city  author- 
ities exercise  reasonable  care  and  skill  in  the  performance  of 
this  work. 

Tliat  the  authorities  of  a  city  have  a  right  to  alter  the  grades 
of  the  streets  at  their  discretion,  and  if  this  is  done  with  rea- 
sonable care  and  skill,  no  liability  arises  from  their  acts. 
Neither  courts  nor  juries  can  inquire  whether  the  grade 
adopted  is  the  best  one  or  not,  and,  in  this  case,  the  only  ques- 
tion for  the  jm*y  is  whether,  in  doing  the  work  in  question, 
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the  city  officers  acted  in  good  faith,  and  with  reasonable  care 
and  skill,  to  avoid  damage  to  the  plaintiflPs  property.  Lee  vs. 
The  City  of  Minn,^  22  Minn.,  13;  Detroit  vs.  BecJcman^  34 
Mich.,  125 ;  Cheever  vs.  Ladd^  13  Blatchf .,  258;  Tate  vs.  Jf a, 
etc,,  Ed.  Co.,  64  Mo.,  149. 

Contra:  The  jury  are  instructed,  that  the  owner  of  a  lot 
abutting  on  an  unimproved  street,  or  where  no  grade  has  been 
established  by  the  city  authorities,  erecting  a  building  thereon, 
assumes  the  risk  of  all  damage  which  may  result  from  the  city 
subsequently  establishing  a  gi-ade,  and  improving  tlie  street  to 
conform  to  such  grade.  The  liability  of  the  city  for  injuries 
to  a  building  abutting  on  a  street  by  the  grading  of  the  street, 
only  exists  when  the  building  was  erected. 

If  the  jury  believe,  from  the  evidence,  that  the  city,  in  im- 
proving {Main  street)  in  said  city,  fixed  the  grade  and  caused 
to  be  constructed  sewers  and  drains  in  said  street,  to  carry  off 
the  surplus  water  which  necessarily,  in  case  of  rains,  would 
run  down  said  street,  by  reason  of  said  grading,  and  that,  on  or 
about,  eta,  there  came  a  rain,  and  said  sewers  or  drains  were 
stopped  up,  or  were  otherwise  defective,  so  that  they  would 
not  carry  off  the  surplus  water,  and  thereby  the  water  from 
said  rain  was  forced  into  the  basement  of  the  plaintiff's  build- 
ing, and  the  plaintiff  thereby  damaged,  then  the  jury  should 
find  for  the  plaintiff  to  the  amount  which  the  proof  shows 
such  damage  to  be. 

The  jury  are  instructed,  that  the  city  of has  control  of 

all  streets  and  sidewalks  in  said  city;  and  if  the  jury  believe, 
from  the  evidence,  that  the  sidewalk  or  street,  in  front  of 
plaintiff's  premises,  pitched  toward  his  lot,  and  was  permitted 
so  to  be  constructed  by  said  city,  or  was  permitted  by  said  city 
so  to  remain  after  being  so  built  by  others,  after  a  reasonable 
time  in  which  to  have  changed  it,  then  the  city  cannot  shield 
itself  from  liability  for  flooding  plaintiff's  premises,  if  the  evi- 
dence shows  they  were  so  flooded,  on  account  of  the  pitch  of 
said  street  or  sidewalk.  City  of  Aurora  vs.  Gillet^  56  111., 
132. 

§  21.  Defective  Plan  of  Public  Improvement. — The  jury  are 
instructed,  that  a  city  cannot  be  made  liable  for  injuries  to 
persons  or  property  which  arise  from  a  defective  plan  of  a 
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public  improvement,  although  the  city  may  bo  liable  for  want  of 
reasonable  career  skill  in  the  execution  of  the  work  itself ;  and 
although  the  jury  may  believe,  from  the  evidence,  that  the  plan 
adopted  by  the  city  for  draining  the  streets,  was  defective  and 
unskillful,  and  likely  to  result  in  injury  to,  etc.,  still  the  city 
would  not  be  liable  for  any  injuries  resulting  from  such  defect 
or  want  of  skill  in  the  plan  adopted,  provided  the  city  was  not 
guilty  of  negligence  or  want  of  reasonable  cai*e  and  skill  in 
doing  the  work  necessary  to  carry  out  the  plan.  Lajv»ing  vs. 
Toolan^  37  Mich.,  152;  Detroit  vs.  Beckman^  34:  Mich.,  12$; 
Darling  vs.  Bangor^  68  Me.,  108 ;  Dever  vs.  Cajpelliy  4  Col., 
25. 

If  the  jury  believe,  from  the  evidence,  that  the  city  authori- 
ties before  the  erection  of  the  building  in  question,  had  so  im- 
proved and  appropriated  the  street  to  public  use  as  to  fairly 
and  reasonably  indicate  to  the  public  that  the  grade  of  the 
street  had  been  permanently  fixed  and  that  no  change  therein 
would  be  made,  and  that  the  plaintiflE  or  his  grantor,  relying 
on  such  corporate  acts  as  a  final  decision  as  to  the  wants  of  the 
public  regarding  the  grade  of  such  streets,  erected  the  build- 
ing in  conformity  to  such  grade,  then,  if  the  jury  further  bo- 
lieve,  from  the  evidence,  that  by  the  recent  improvement  and 
change  of  grade  of  said  street  the  plaintiff's  building  and 
other  improvements  connected  therewith  have  been  injured  and 
the  plaintiff  tliereby  damaged,  then  the  defendant  is  liable 
therefor.  Cincinnati  vs.  Penny^  21  Ohio  St.,  499;  Mayer^ 
€tc.j  vs.  Nichols  59  Tenn.,  338;  Elgin  vs.  Eaton^  83  111.,  535; 
French  vs.  Milwaukee^  49  Wis.,  584;  Dore  vs.  Milwaukee^ 
42  Wis.,  108. 

§  22.  Changing  Watercourses. — Tlie  court  instructs  the  jury, 
that  if  a  city,  in  exercising  its  power  of  changing  the  grade 
of  its  streets,  fails  to  exercise  reasonable  prudence  and  skill, 
it  will  be  liable  for  all  damages  that  result  from  such  failure. 

And  if  a  city,  in  fixing  the  grade  of  a  street,  or  in  af  ter- 
wai'ds  changing  it,  flows  water  upon  a  lot  that  it  did  not  nat- 
urally carry  off,  the  city  will  be  liable  for  damages,  if  any 
are  caused  thereby.  Ashley  vs.  Fort  Huron^  35  Mich.,  2j6; 
City  of  B.  vs.  Brokawy  77  HI.,  194;  Kdbs  vs.  Mlnnea.^  22 
Minn.,  159. 
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The  court  further  insti*ncta  the  jury,  that  a  city  has  no  more 
power  over  its  streets  than  a  private  person  has  over  his  own 
land.  A  citj  has  no  right  to  turn  surface  water  onto  private 
property,  and  if  a  city,  in  fixing  the  grade  of  a  street,  turns  a 
stream  of  water  and  mud  onto  the  ground  or  into  the  cellar 
of  a  citizen,  or  creates  in  his  neighborhood  a  stagnant  pool, 
likely  to  generate  disease,  the  city  will  be  liable  in  damages, 
the  same  as  an  individual  would  for  doing  the  same  thing. 
City  of  Aurora  vs.  Eeedj  57  111.,  29. 

§  23.  Sewer  out  of  Repair. — The  jury  are  instructed,  as  a 
matter  of  law,  that  the  city  is  under  no  legal  obligation  to 
construct  drains  or  sewers  in  any  particular  portion  of  tlie 
city,  but,  if  it  does  build  drains  or  sewers  for  corporate  pur- 
poses, it  is  bound  to  exercise  reasonable  care  and  oversight 
over  them  to  keep  them  unobstructed  and  in  repair,  so  that 
adjoining  property  owners  shall  not  be  unnecess^ariIy  injured 
tliereby.  And  in  this  case,  if  the  jury  believe,  from  the  evi- 
dence, that  the  city  either  built  the  sewer  in  question  or  has 
adopted  and  controlled  it  as  a  part  of  the  general  sewerage  of 
the  city,  then  the  city  was  bound  to  use  all  reasonable  and 
ordinary  care  and  supervision  over  it  to  keep  it  in  such  a 
state  of  repair  as  that  it  should  do  no  unnecessary  injury  to 
plaintiffs  property ;  and  if  you  further  believe,  from  the  evi- 
dence, that  the  city  authorities  did  not  exercise  reasonable  and 
ordinary  care  and  supervision  over  the  said  drain  or  sewer  to 
keep  it  in  repair,  but  carelessly  and  negligently  permitted  it  to 
become  choked  up  and  out  of  repair,  and  that  plaintiff's  property 
has  been  damaged  thereby,  as  charged  in  his  complaint,  then  the 
city  is  liable  for  such  damages,  and  the  jury  should  find  for 
the  plaintiff,  provided  you  further  find,  from  the  evidence, 
that  he  was  guilty  of  no  fault  or  negligence  which  contributed 
to  such  injury.     City  of  South  Bend  vs.  Paxon^  67  Ind.,  228. 

§  24.  Measure  of  Damages. — If  the  jury  believe,  from  the 
evidence,  tliat  the  plaintiff  was  injured  by  reason  of  the  de- 
fendant negligently  failing  to  keep  its  sidewalk  in  reasonably 
good  repair,  or  negligently  allowing  the  same  to  remain  in  an 
unsafe  condition,  as  explained  in  these  instructions,  and  with- 
out fault  on  his  part,  and  that  he  has  sustained  damage,  then 
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the  jury  have  a  right  to  find  for  him  such  an  amount  of  dam- 
ages as  the  jury  believe,  from  the  evidence,  will  compensate 
him  for  the  personal  injury  so  received,  and  for  his  loss  of 
time  in  endeavoring  to  be  cured,  and  his  expenses,  necessarily 
incurred  in  respect  thereto,  if  any  such  loss  or  expenses  have 
been  proved;  and  also  for  the  pain  and  suffering  undergone 
by  him,  and  any  permanent  injury,  if  any  such  has  been  proved. 


CHAPTER  XXXIV- 


NEGLIGENCE— RAILROADS. 


Sec.    1.  Duty  to  famish  Rafe  machinery,  etc. 

2.  Liable  for  the  acts  of  their  servants,  when. 

8.  Negligrence  per  $e, 

4.  Plaintiff  rnuKt  exercise  ordinary  care. 

5.  Right  to  prescribe  mles. 

6.  Espellinj;:  a  person  from  the  cars. 

7.  Passengers  can  only  be  put  off  at  a  station. 

8.  Injuries  to  persons. 

FENOING  THB  TRACK. 

9.  Failure  to  comply  with  the  law,  negligence  per  u. 

10.  Fencing  the  track — Statutory  provisions. 

11.  Company  must  exercise  reasonable  care. 

12.  Company  held  only  for  reasonable  care — Casual  breach  in  fence. 
18.  Stock  unlawfully  running  at  large. 

14.  Obligation  to  fence  not  limited  to  adjoining  owner. 

15.  Cattle  guards. 

16.  PIaintiff*s  contributory  negligence. 
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18.  What  plaintiff  must  prove  to  recover. 
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19.  Prima  facte  negligence. 

20.  Reasonable  care  required  to  prevent  the  spread  of  fire. 

21.  Must  provide  the  most  approved  apparatus  to  prevent  the  spread 

of  fire. 

22.  Dry  weeds  and  grass,  accumulating  along  right  of  way. 
28.    Degree  of  care  required  of  land  owner. 

24.  Reasonable  care  and  diligence  only  required  of  the  company. 

COLLISIONS  AT  HIGHWAY  CROSSINGS. 
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26.  Reasonable  care  required  at  crossings. 

27.  Negligence  by  driver. 
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80.    Company  not  to  suffer  tall  weeds  or  brush  to  obstruct  the  view. 

(381) 
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81.  Care  required  of  travelers. 

82.  Care  to  be  proportioned  to  known  danger. 

83.  Contributory  negligence — Gross  negligence. 

84.  Negligence  per  ae,  in  traveler. 

85.  Conduct  in  presence  of  sudden  danger. 

86.  Danger  must  be  the  result  of  the  negligence  charged. 

87.  Jnjury  to  stock  at  crossing. 

88.  Neglect  to  ring  the  bell. 

89.  Burden  of  proof  as  to  ringing  the  bell. 

40.  Must  exercise  reasonable  care  and  watchfulness  to  avoid  injuring 

stock. 

41 .  Speed  through  cities  and  villages. 

42.  Speed  not  limited  by  ordinance. 

CHILDBBN. 

48.    Rules  as  to  children — Contributory  negligence* 

44.  Negligence  as  regards  children. 

8EEVANTS. 

45.  Master  and  servant— Master  liable  to  servant,  when* 

46.  Duty  towards  employes. 

47.  Servant  does  not  take  the  risk  of  dangers  not  incident  to  the 

business. 

48.  Servant  not  bound  to  inquire  whether  the  road  is  safely  con- 

structed, etc. 

49.  Negligence  of  the  company  in  employing  servant 

50.  Reasonable  care  only  required  for  the  safety  of  employes. 

51.  Employe  assumes  all  ordinary  risks. 

52.  Servant  having  knowledge  of  defects. 

53.  Servant  must  use  reasonable  care  and  caution. 

54.  Negligence  of  fellow  servant. 

55.  Fellow  servants  defined. 

56.  Duty  to  make  rules  for  the  safety  of  servants. 

§  1.  Duty  to  Furnish  Safe  Machinery. — The  court  instructs 
the  jury,  that  it  is  the  duty  of  railroad  companies  to  use  all 
reasonable  means  and  efforts  to  furnish  good  and  well  con- 
strticted  machinery,  adapted  to  the  purposes  of  its  use,  of  good 
material,  and  of  the  kind  that  is  found  to  be  safest  when  ap- 
plied to  use;  and  while  they  are  not  required  to  seek  and 
apply  every  new  invention,  they  must  adopt  ench  as  are  found, 
by  experience,  to  combine  the  greatest  safety  with  practical 
use.  St,  I/mu^  et€.<i  Md.  Co,  vs.  Valirius,  56  Ind.,  611; 
Wedgewaod  vs.  Chicago^  etc,^  Rd,  Co,^  41  Wis.,  478;  Pitts- 
burgh R,  R,  Co.  vs.  NeUoThy  51  Ind.,  150;  Porter  vs.  Hanni- 
bal, etc,  Rd,  Co,,  60  Mo.,  160;  jT.,  W.  &  W.  Ry.  vs.  Freder- 
icks, 71  III.,  294. 
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§  2.  Liable  for  the  Torts  of  their  Servants,  When. — Bailroad 
companies  are  responsible  to  passengers  for  the  nnlawf al  acts 
of  their  servants  and  agents  employed  in  running  their  trains, 
when  such  wrongful  acts  are  committed  in  connection  with 
the  business  intrusted  to  them,  and  spring  from,  or  grow  im- 
mediately out  of,  such  biisiness.  Gasway  vs.  Atlanta^  etc.j 
Hd.  Co.^  68  Ga.,  216;  Bass  vs.  Chicago^  etCj  Hd.  Oa,,  42  Wis., 
654;  Bfvnon  vs.  Hannibal^  etc,  Bd.  Co.,  66  Mo.,  588. 

You  are  instructed,  that  if  the  servants  of  a  railroad  com- 
pany, while  in  the  discharge  of  their  duties,  pervert  the  appli- 
ances of  the  company  to  wanton  or  malicious  purposes,  to  the 
injury  of  others,  the  company  is  liable  for  such  injuries.  C, 
B,  cfi  Q.  Bd,  Co.  vs.  Dickson,  68  111.,  151, 

§  8.  Negligence,  per  se. — The  court  instructs  the  jury,  that 
it  is  negligent  for  persons  engaged  in  using  cars  on  a  railroad 
track  to  put  a  car  in  n.wtion  where  it  may  do  injury  to  others, 
without  making  any  provision  for  stopping  it,  or  examining 
to  see  whether  any  person  is  on  or  about  other  cars  on  the 
same  track,  with  which  the  one  put  in  motion  may  collide; 
and  if  injury  results  therefrom  to  pne  who  is  guilty  of  no  neg- 
ligence himself,  he  will  be  entitled  to  recover  for  such  injury. 
Noble  vs.  Cunyiingham,  74  111.,  51;  Qicaokenbicsh  vs.  ChL  <& 
N.  W.  B.  B.  Co.,  85  N.  W.  Eep.,  523. 

§  4.  Plaintiff  Must  Exercise  Ordinary  Care. — Tlie  court  in- 
structs the  jury,  that  in  an  action  against  a  railroad  company 
to  recover  for  injuries  occasioned  by  the  alleged  negligence 
of  the  company,  in  running  its  train,  although  the  servants  of 
the  company  may  have  been  guilty  of  negligence,  contribut- 
ing to  the  injury  complained  of,  still,  if  the  plaintiff  could,  by 
the  exercise  of  ordinary  care  and  prudence,  have  avoided  the 
injury,  he  cannot  recover.  Chi.  dk  Alton  Bd.  Co.  vs.  Jacobs, 
63  111.,  178. 

The  court  further  instructs  you,  that  to  authorize  a  re- 
covery for  injuries  done  by  a  railroad  company,  it  is  not 
enough  to  show  the  company  guilty  of  negligence,  but  it 
must  appear,  from  the  evidence,  that  the  injured  party  era- 
ployed  all  reasonable  means  to  foresee  and  prevent  the  injury, 
or  else  it  must  appear,  from  the  evidence,  that  the  injury  was 
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caused  by  the  willful  or  wantonly  reckless  acts  of  the  servants  - 
of  the  company.     Wharton  on  Neg.,  §  300. 

If  yon  believe,  from  the  evidence,  that  the  defendant  was 
guilty  of  negligence,  as  charged  in  the  declaration,  and  that  the 
plaintiflE  waa  injured  thereby,  and  that  ihe  plaintiflE  was  him- 
self guilty  of  some  slight  degree  of  negligence,  this  would  not 
alone  prevent  a  recovery,  provided  the  jury  further  believe, 
from  the  evidence,  that  the  act  of  defendant  which  caused  the 
injury  was  done  by  tlie  defendant  after  discovering  the  plaint- 
iffs negligence  and  that  the  defendant  could  have  avoided  the 
injury  by  the  exercise  of  reasonable  care.  Morris  vs.  The 
Chicago.etc,  45  la.,  29;  27  Conn.,  393;  50  Mo.,  464;  18 Ga.,  699. 

§  5.  Right  to  Prescribe  Roles.— The  jury  are  instructed,  that 
a  railroad  company  lias  a  right  to  require  of  its  passengers  tlie 
observance  of  all  reasonable  rules,  calculated  to  insure  the 
comfort,  convenience,  good  order  and  behavior  of  all  persons 
on  the  train,  and  to  secure  the  proper  conduct  of  its  business; 
and  if  a  passenger  wantonly  disregards  any  such  reasonable 
rule,  the  obligation  to  carry  him  farther  ceases,  and  the  com- 
pany may  expel  him  from  the  train  at  any  regular  station^ 
using  no  more  force  than  may  be  necessary  for  that  purpose 
Sandford  vs.  Eighth  Ave.,  etc.,  lid.  Co.,  23  K  Y.,  343;  L  C. 
Rd.  Co.  vs.  Vfhitwjore,  43  111.,  420;  Crawford  vs.  Cincinnati, 
etc.,  lid.  Co.,  26  Ohio  St.,  580;  State  vs.  Chovin,  7  la.,  204; 
Shelton  ve.  Lake  Shore,  etc.,  Ed.  Co.,  29  Ohio  St.,  214. 

The  court  further  instructs  you,  that  whatever  rules  tend  to 
the  comfort,  order  and  safety  of  the  passengers  on  a  railroad, 
the  companies  are  authorized  to  make  and  enforce;  but  such 
rules  must  be  reasonable  and  uniform.  A  rule  setting  apart  a 
car  for  the  exclusive  use  of  ladies,  and  gentlemen  accompanied 
by  ladies,  is  a  reasonable  rule,  and  it  may  be  enforced.  C.  <& 
N.  W.  Ed.  Co.  vs.  Williams,  55  111.,  186;  Eass  vs.  Chi.  c6  iV. 
rr.  Ed.  Co.,  36  Wis.,  450;  Com.  vs.  Foioer,  7  Met.,  596. 

A  railroad  company  has  the  lawful  right  to  make  all  rea- 
sonably necessary  rules  for  the  conduct  of  its  employes,  and 
also  of  its  passengers. 

And  whether  such  rules  are  adequate  to  secure  the  safety 
of  others,  and  the  safe  management  of  its  trains,  is  a  question 
of  fact  for  the  jury.  C,  B.  <&  Q.  E.  E.  Co.  vs.  McLaller^ 
84  m.,  109;  SUyne  vs.  01,  e^.,  Ed.  Co,  47  la.,  82. 
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The  court  further  instructs  you,  that  the  use  of  grossly  pro- 
fane and  abusive  or  obscene  language,  by  a  passenger  in  a 
railway  car  where  there  are  ladies,  is  such  a  breach  of  deco- 
rum, no  matter  if  it  is  provoked,  as  will  work  a  forfeiture  of 
his  right  to  be  carried  as  a  passenger,  and  the  conductor  has  a 
right  to  cause  him  to  be  expelled  from  the  cars,  using  no  more 
force  than  is  necessary  for  that  purpose.  <7.,  B.  cfe  Q.  Ji.  H. 
Co.  vs.  Grijin,  68  111.,  499;  Kedfld.  on  Car.,  §  459;  Vinton  vs. 
Middlesex^  11  Allen,  304. 

A  railroad  company  has  a  right  to  prescribe  reasonable 
rules  for  tlie  government  of  its  employes  in  the  conduct  of 
its  business  upon  its  trains,  and  passengers  may  be  required  to 
conform  to  such  rules,  and  a  rule  requiring  a  conductor  to 
eject  from  the  train  a  passenger  who  refuses  to  produce  a 
ticket  or  pay  h  is  fare  on  demand  is  a  reasonable  one.  Wliether, 
in  this  case,  the  defendant  had  such  a  i*ule  and  whether  the 
plaintiff  did  refuse  to  prodtce  a  ticket  or  pay  his  fare  on  de- 
mand, etc.,  etc.,  are  all  questions  of  fact  to  be  determined  by 
the  jury  by  a  proijonderance  of  the  evidence.  Crawford  vs. 
Ed.  Co,,  26  Ohio  St.,  5bv);  ToUdo,  W.  dB  W.  Rd.  Co.  vs.  Wright, 
68  Ind.,  586. 

A  railroad  company  may  refuse  to  receive  as  a  passenger,  a 
person  who  is  so  intoxicated  as  to  be  disgusting,  offensive,  dis- 
agreeable or  annoying  to  the  other  passengers,  generally,  so 
long  as  he  continues  in  that  condition,  though  he  may  have 
purchased  a  ticket — though  a  slight  intoxication,  such  as  would 
not  seriously  affect  the  conduct  of  the  passenger,  would  not 
justify  a  railroad  company  in  refusing  to  receive  and  carry  one 
as  a  passenger  who  had  purchased  his  ticket  Pittsburg,  etc., 
Rd.  Co.  vs.  Van  Dyne,  57  Ind.,  576. 

§  6.  Expelling  a  Person  from  the  Cars. — The  jury  are  in- 
structed, that  if  the  conductor,  or  other  person  in  charge  of 
a  train  of  cars,  attempts  to  expel  a  person,  who,  by  the  rules 
of  the  company,  has  no  right  to  ride  thereon,  he  must  use  no 
more  force  than  is  necessary  to  accomplish  that  purpose ;  and 
if  he  does  use  more  force  than  is  necessary,  and  the  person  so 
put  off  is  thereby  injured,  the  company  will  be  liable. 

If  a  person  gets  on  a  railroad  car,  in  order  to  ride  without 
payment  of  fare  and  without  the  consent  of  the  persons  in 
25 
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charge  of  the  train,  he  may  be  ejected  from  the  cars,  prn- 
dentlj,  and  in  such  a  manner  as  not  unnecessarily  to  endanger 
his  personal  safety ;  but  if  reasonable  care  and  prudence  are 
not  exercised,  and  the  person  is  thereby  injured,  the  company 
will  be  liable,  and  it  cannot  excuse  itself  upon  the  ground  that 
the  wrong  was  mutual.  Breen  vs.  Tex.  <6  P.  Rd,  Co,^  60 
Tex.,  43. 

You  are  further  instructed,  that  to  render  a  railroad  com- 
pany liable  for  injuries  resulting  from  an  expulsion  from  one 
of  its  cars,  it  is  not  incumbent  on  the  person  injured  to  show 
that  actual  force  or  violence  were  resorted  to  or  used  upon 
his  person.  If  you  believe,  from  the  evidence,  that  threats  to 
use  force  and  violence  were  made,  accompanied  by  acts  of  such 
a  character  as  were  reasonably  calculated  to  induce  in  the 
mind  of  an  ordinarily  rational  person  tlie  belief  that  force  and 
violence  would  bo  used,  unless  he  leave  the  train,  and  plaintiff 
left  in  consequence  of  such  threats,*then  the  threats  would  be 
equivalent  to  the  use  of  force  and  violence,  as  regards  this 
suit 

If  you  believe,  from  the  evidence,  that  the  plaintiff  was 
injured  by  the  acts  of  the  conductor  of  one  of  defendant's 
trains,  as  charged  in  the  declaration,  and  that  such  acts  were 
done  by  the  conductor  while  acting  for  the  company,  and 
within  the  scope  of  his  employment,  as  such  conductor,  then 
such  acts  are  in  law  the  acts  of  the  railroad  company. 

§  7.  Passenger  Can  Only  be  Put  Off  at  a  Station — {Illinoh 
Statute). — That  if  a  person  on  a  railroad  train  or  car,  on  rea- 
sonable demand,  refuse  to  pay  his  fare,  the  conductor  of  the 
train  may  remove  such  person,  or  cause  him  to  be  removed 
from  the  car,  at  any  regular  station,  but  only  at  a  regular 
station,  unless  the  person  to  bo  removed  consents  to  be  put  off 
at  some  other  place. 

§  8.  Injuries  to  Passengers. — The  court  instructs  the  jury, 
as  a  matter  of  law,  that  railroad  corporations  are  required  to 
use  all  reasonable  precautions  for  the  safety  of  the  ti^aveling 
public,  whether  in  the  consti'uction  and  operation  of  their 
engines  and  cars,  or  the  erection  of  their  depots,  or  the  con- 
struction of  their  tracks  or  the  approaches  to  their  trains,  and 
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it  is  their  daty  to  f arnish  gafe  approaches  to  their  passenger 
cars ;  if  any  of  these  are  insecure  or  unsafe,  when  it  could 
have  been  avoided,  by  a  reasonable  effort  and  precaution,  and 
injury  results,  the  company  will  be  Tiable  for  damages  result- 
ing therefrom.     ChL  <&  A.  Hd.  Co.  vs.   Wilson,  63  HL,  167. 

RNOIKO  TRACK. 

NoTR. — ^The  oblifiratioa  of  railroad  companies  to  fence  the  track  of  their 
roads,  to  giv^e  warning  at  highway  ccossin^fs,  and  their  liability  for  damages 
occasioned  by  fire  escaping  from  their  locomotives,  are  mainly  imposed  or 
regulated  by  the  statutes  of  the  seTeral  states;  and  these  statutes  differ  some- 
what in  their  details.  The  following  instructions  can  readily  be  adapted 
to  the  statutes  of  the  different  states,  by  making  the  changes  necessary  for 
that  purpose. 

§  9.  Failure  to  Comply  with  the  Law,  Negligence  per  se. — 
The  jury  are  instructed,  as  a  matter  of  law,  that  if  a  railroad 
company,  or  its  servants,  fail  to  perform  a  duty  prescribed  by 
statute  or  ordinance,  such  failure  is  negligence  of  itself;  pro- 
vided, it  is  the  proximate  cause  of  an  injury  to  the  person  or 
property  of  another.  Penn,  Co.  vs.  Ilennl^  70  Ind.,  569; 
Thompson,  Neg.,  419,  §  1232. 

§  10.  Statutory  Provisions — Fencing  the  Track. — The  jury  are 
instructed,  that  by  the  law  of  this  state,  every  railroad  corpo- 
ration is  required,  within  (^  months)  after  any  part  of  its  lino 
is  open  for  use,  to  erect,  and  thereafter  maintain,  fences  on 
both  sides  of  so  much  of  its  road  as  is  open  for  use,  suitable 
and  sufficient  to  prevent  cattle,  horses,  sheep,  hogs  or  other 
stock  from  getting  onto  such  railroad;  except  at  the  cross- 
ings of  public  roads  and  highways,  and  within  such  portions 
of  cities,  and  incorporated  towns  and  villages,  as  are  laid  out 
and  platted  into  lots  and  blocks. 

If  you  believe,  from  the  evidence,  that  the  {horse)  in  ques- 
tion got  upon  the  defendant's  railroad  track  upon  the  occasion 
referred  to,  not  at  the  crossing  of  a  public  road  or  highway, 
and  not  within  any  portion  of  a  city,  incorporated  town  or 
village,  which  is  laid  out  and  platted  into  lots  and  blocks,  and 
that  that  portion  of  the  road  had  been  in  operation  six  months 
and  more,  before  the  accident  in  question;  and  if  you  fur- 
ther believe,  that  the  fence  on  the  side  of  the  track,  at  the 
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point  in  question,  through  the  negligence  of  the  defendant, 
was  out  of  repair,  and  was  not  sufficient  to  prevent  horses 
getting  onto  such  raih-oad,  and  that  the  {horse)  got  onto  the 
.track  by  reason  of  the  insufficiency  of  the  fence,  and  was 
there  injured,  as  charged  in  the  declaration,  then  it  is  imma- 
terial whether  the  company  was  careful  or  negligent  in  run- 
ning its  engine  and  cars.  The  neglect  to  keep  up  a  sufficient 
fence  fixes  the  liability  of  the  company  for  all  damage  to  stock 
occasioned  thereby;  provided,  the  owner  of  the  stock  is 
guilty  of  no  fault  or  negligence  contributing  to  the  injur}'. 
If  you  believe,  from  the  evidence,  that  the  stock  in  question 
got  upon  the  defendant's  railroad  track  at  a  point  where  the 
company  was,  by  law,  bound  to  erect  and  maintain  fences,  as 
explained  in  the  preceding  instructions;  that  that  portion  of 
the  road  had  been  in  operation  (six  ^nonths)  and  more,  and 
that  the  fence,  where  the  stock  got  upon  the  track,  was,  through 
the  carelessness  and  neglect  of  the  company,  not  then  suitable 
and  sufficient  to  prevent  the  stock  getting  upon  the  track,  and 
that  the  stock  did,  in  fact,  get  upon  the  track  by  reason  of  the 
insufficiency  of  the  fence,  and  was  there  injured  and  damaged, 
without  any  fault  or  negligence  on  the  part  of  the  plaintiff, 
then  the  plaintiff  has  a  right  to  recover  in  this  suit. 

§  11.  Company  Most  Exercise  Reasonable  Care. — The  court 
instructs  the  jury,  as  a  matter  of  law,  that  when,  by  the  use 
of  ordinary  care  and  diligence,  on  the  part  of  the  servants  of 
a  railroad  company,  animals  straying  upon  its  tracks  can  be 
saved  from  injury,  then  it  is  the  duty  of  such  servants  to  exer- 
cise that  degree  of  care,  and  a  failure  to  do  so,  if  proved, 
renders  the  company  liable  for  any  damages  thereby  sustained. 
T.,  P.  <&  W.  Ed.  Co.  vs.  Ingraham,  68  Dl.,  120;  Wharton 
on  Neg.,  §  357;  Parker  vs.  Rd.  Co.,  34  la.,  399;  Rd.  Co.  vs. 
Smith,  22  Ohio  St.,  227. 

Although  you  may  believe,  from  the  evidence,  that  the 
stock  in  question  got  upon  the  railroad  track  of  the  defend- 
ant, without  any  negligence  upon  the  part  of  the  company,  still 
if  you  further  believe,  from  the  evidence,  that  the  person  in 
charge  of  the  engine,  by  the  exercise  of  reasonable  and  ordi- 
nary care,  and  without  danger  to  his  engine  and  train,  could 
have  avoided  the  injury,  and  did  not  do  so,  then  the  company 
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would  bo  liable  for  such  injury ;  provided,  that  you  further 
bellove,  from  the  evidence,  that  the  owner  of  the  stock,  or  the 
persons  having  it  in  charge,  were  guilty  of  no  negligence 
which  contributed  to  such  injury.  Wliarton  on  Ncg.,  §  893; 
Chi.  eg  N.  IF.  Rd.  Co.  vs.  BarAe,  56  III.,  226;  Eaniea  vs.  S. 
<jB  Z.  Ed.  Co.,  98  Mass.,  660;  I^cke  vs.  St,  Paul^  etc.,  15 
Minn..  850;  Needham  vs.  Railroad,  37  Cal.,  409;  Shejpkard 
vs.  Railroad^  35  N.  Y.,  641. 

The  court  further  instructs  yon,  that  when  a  raih-oad  com- 
pany fails  to  fence  its  track,  as  required  by  statute,  it  must  see 
that  its  servants  so  conduct  its  trains  that  injuries  shall  not 
result  to  stock  that  miy  got  upon  its  track,  if  it  can  be  done 
by  care  and  caution.  If  the  company  fails  to  fence  its  track, 
it  takes  upon  itself  the  hazard,  a:id  when  injury  results  there- 
from it  must  respond  in  damage.  Toledo^  P.  c6  IF.  Rd,  Co. 
vs.  Lavery,  71  III.,  622;  Toledo,  W,  <&  W.  Rd.  Co.  vs.  Mo- 
Olmiis,  71  111.,  346. 

§  12.  Company  Only  Held  to  RoASonable  Care — Casual  Breach 
in  l^eiicc. — The  court  instructs  the  jury,  that  while  railroad 
companies  are  not  required  to  keep  such  a  guard  on  their 
roads  as  to  see  a  breach  in  the  fence  and  re{:air  it  the  instant 
it  occurs,  still  the  law  does  require  them  to  keep  such  a  force 
as  will  discover  breaches  and  openings  in  their  fences,  and  to 
close  them  within  a  reasonable  time ;  and  if  they  neglect  to 
do  so  within  a  reasonable  time,  it  is  a  neglect  of  duty  that  will 
render  them  liable  for  an  injury  to  stock  escaping  onto  the 
road  through  such  openings;  provided,  the  owner  or  the  per- 
son having  the  stock  in  charge  is  guilty  of  no  negligence 
which  contributed  to  the  injury.  C.  cfe  iF.  IF.  Rd.  Co'\&. 
Harris,  54  111.,  528. 

If  you  believe,  from  the  evidence,  that  the  defendant  had 
erected  a.  fence  suitable  and  sufficient  to  prevent  horses  and 
cattle,  sheep  and  other  stock  from  getting  upon  the  railroad  at 
the  point  where  the  animals  in  question  got  upon  the  track, 
and  had  maintained  the  fence  in  good  rei^air  up  to  (the  even- 
ifig  hefore  the  accident),  and  that  the  injury  was  occasioned  by 
the  fence  bein/j:  broken  down  at  the  time  of  the  accident,  then 
negligence  on  the  part  of  the  defendant  ought  not  to  be 
inferred,  unless  you  further  find,  from  the  evidence,  that  the 
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servants  of  the  company  knew  of  the  fence  bein^  down,  or 
else  tliat  it  had  been  down  for  such  a  length  of  time  that,  in 
the  exercise  of  reasonable  care  and  watchfulness,  thej  ought 
to  have  known  of  its  being  down,  and  failed  to  repair  it  within 
a  reasonable  time  thereafter.  C.  <&  A,  Rd.  Co.  vs.  Umphen- 
our,  69  111.,  198. 

The  court  further  instructs  you,  as  a  matter  of  law,  that 
'when  a  railroad  is  inclosed  by  a  suitable  and  sufficient  fence, 
and  a  casual  breach  occurs  therein,  without  the  knowledge  or 
fault  of  the  company,  and  through  such  breach  stock  get  upon 
the  track  and  are  injured,  the  company  is  not  liable,  unless  it 
has  had  a  reasonable  time  to  discover  such  breach,  or  has  been 
notified  and  fails  to  repair  within  a  reasonable  time,  and  before 
the  injury  occurred.  Shearm.  &Iledtield  on  Neg.,  517;  Rob- 
i)i8on  vs.  The  Grand  Trunk  Rd.  Co.,  32  Mich.,  322 ;  Davia 
vs.  Chicago^  etc.^  Rd,  Co,^  40  la.,  292 ;  Indianapolis^  etc.,,  Rd. 
Co,  vs.  Truitty  24  Ind.,  162;  Ind.  &  St,  Louis  Rd.  Co.  vs. 
Hall,  88  111.,  368. 

If  you  believe,  from  the  evidence,  that  on  {the  day  hefore 
the  injury)  the  defendant  had  a  good  and  sufficient  fence  to 
prevent  horses,  cattle,  sheep,  hogs  and  other  stock  from  getting 
onto  the  ti^ack,  at  the  point  in  question,  and  that  after  that  it 
was  blown  down,  or  broken  down  by  trespassers,  or  otherwise, 
without  the  fault  of  the  defendant,  and  that  while  the  fence 
was  so  down,  the  plaintiffs  stock  got  through  the  broken  fence 
and  was  injured,  before  the  defendant  liad  a  reasonable  time 
in  which  to  repair  it,  then  the  defendant  would  not  be  liable 
for  injuries  resulting  from  the  fence  being  out  of  repair. 

If  you  believe,  from  the  evidence,  that  defendant  had  a 
good  and  sufficient  fence  on  the  side  of  its  road,  through 
plaintiff's  farm  or  pasture,  imtil  shortly  before  the  accident, 
and  that  it  was  broken  down  by  trespassers,  or  by  unruly  stock, 
or  blown  down  by  wind,  and  that  plaintiff's  horses  got  through 
the  fence  before  defendant  had  reasonable  time  to  repair  it, 
then  you  should  find  for  the  defendant. 

The  court  further  instructs  vou,  that  when  a  railroad  com- 
pany  builds  and  maintains  a  good  and  sufficient  fence  through 
a  farm,  and  it  is  blown  down,  burnt  down,  or  thrown  down  by 
trespassers,  and  without  the  fault  of  the  railroad  company, 
then  the  company  has  a  reasonable  time  in  which  to  repair  the 
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fence,  and  it  is  not  responsible  for  any  damages  which  may 
ensue  solely  from  the  inpiifficiency  of  tlie  fence  until  such 
reasonable  time  has  elapsed,  L  C.  Hd.  Co.  vs.  Swearingen^  47 
111.,  206;  Gill  vs.  lid.  Co.,  27  Ohio  St,  240. 

§  13.  Stock  UnlawftiDy  Running  at  Lar^ — The  court  in- 
structs the  jury,  that  at  the  time  in  question  it  was  unlawful 
to  permit  cattle  or  horses  to  run  at  large,  at  and  within,  etc., 
and  if  the  jury  believe,  from  the  evidence,  that  the  plaintiflE 
voluntarily  permitted  the  horse  in  question  to  run  at  large,  at 
and  within,  etc.,  and  under  such  circumstances  that  it  might 
reasonably  have  been  foreseen  or  anticipated  that  the  horse 
might  get  upon  the  defendant's  track,  then  the  jilaintiff  can- 
not recover  of  the  defendant  for  the  killing  of  the  horse  by 
one  of  its  trains,  upon  the  ground  alone  that  the  company  had 
failed  to  fence  its  track  at  the  place  where  the  animal  was 
killed.  Wharton  on  Neg.,  §  900 ;  P.  P.,  &  J,  Ed,  Co.  vs. 
Champ^  75  111.,  577;  Indiana  Ed.  Co.  vs.  Shiiner^  17  Ind., 
295  ;  Jef.^  etc.,  Ed.  Co.  vs.  Adains,  43  Ind.,  4  )2;  Pearson  vs. 
Milwaukee,  etc.,  45  la.,  496. 

The  fact  that  the  owner  of  stock  permits  it  to  run  at  large, 
in  violation  of  the  act  prohibiting  domestic  animals  from  run- 
ning at  large,  does  not  relieve  railroad  companies  from  their 
duty  to  fence  their  roads,  nor  from  their  liability  for  stock  in- 
jured in  consequence  of  their  failure  to  do  so;  and  the  ques- 
tion whether  the  owner  of  the  stock  has  been  guilty  of  con- 
tributory  negligence  in  permitting  them  to  run  at  large,  is  one 
of  fact  to  be  determined  by  the  jury  from  all  the  circumstances 
of  the  case.  And  to  render  the  owner  of  the  stock  guilty  of 
contributory  negligeuce,  in  permitting  his  stock  to  run  at  large, 
it  must  appear,  from  the  evidence,  that  he  did  so  under  such 
circumstances  that  the  natural  and  probable  consequence  of  so 
doing  was  that  the  stock  would  go  upon  the  railroad  track  and 
be  injured.     Swing  vs.  Chicago  &  A.  Ed.  Co.,  72  111.,  25. 

The  court  instructs  yon,  that  the  fact,  if  proved,  that  the 
plaintiff  permitted  his  stock  to  run  at  large,  in  violation  of  the 
law  prohibiting  domestic  animals  from  running  at  large,  does 
not  relieve  the  defendant  from  its  duty  to  maintain  a  suitable 
and  sufficient  fence  along  the  line  of  its  road,  if  you  find,  from 
the  evidence,  under  the  instructions  of  the  court,  that  the  de- 
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fendant  was  otherwise  bound  to  do  so;  nor  from  liability  for 
stock  injured  in  consequence  of  its  failure  to  do  bo,  if  you  find, 
from  the  evidence,  under  the  instructions  of  the  court,  that 
the  defendant  is  otherwise  liable  tliorcfor.  Rd,  Co.  vs.  Lull^ 
28  Mich.,  510;  L.  JS\  A.  <&  C.  vs.  WUtcsell,  68  Ind.,  297; 
Whiie\^,  Utica^  etc.,,  Rd.  6V?.,  ISIInn,  333;  Cairo  Rd.  Co.\^ 
Murray,  82  Hi.,  76. 

The  question  whether  the  plainlifl:  was  guilty  of  contributory 
negligence  in  permitting  his  cattle  to  run  at  largo,  is  one  of 
fact  to  be  determined  by  the  jury  from  all  the  circumstances  of 
the  case.  And  to  render  him  guilty  of  contributory  iicgl igcnco, 
in  permitting  his  stock  to  run  at  large,  the  jury  must  believe, 
from  the  evidence,  that  he  did  so  imder  such  circumstances 
that  the  natural  and  i)robable  consequence  of  so  doing  was, 
tliat  tlio  stock  would  go  upon  the  railroad  track  and  be  injured. 

In  the  absence  of  an  order  of  the  county  commissioners  (or 
a  vote  of  the  inhabitants,  etc.,)  permitting  stock  to  run  at  large, 
the  plaintiff  was  in  duty  bound  to  keep  his  stock  on  his  own 
premises,  or  to  use  all  ordinary  and  reasonable  means  and  appli- 
ances for  that  purpose,  and  if  he  knowingly  and  voluntarily 
suffered  his  stock  to  run  at  large,  in  the  immediate  vicinity  of 
that  part  of  defendant's  road  where  it  was  not  bound  by  law 
to  fence,  as  explained  in  these  instructions,  and  if  you  further 
believe,  from  the  evidence,  that  the  (colts),  while  so  suffered 
to  run  at  large,  got  u|X)n  the  track  of  defendant's  road  at  a 
point  where  it  was  not  bound  by  law  to  fence  as  explained,  etc., 
and  were  then  killed,  the  plaintiff  cannot  recover  unless  such 
killing  was  willful  or  wantonly  reckless.  Ind.  <b  C.  <&  Z. 
Rd.  Co.  vs.  Ilartery  88  Ind.,  557 ;  Eamea  vs.  S.  cfe  Z.  R,  Co.^ 
98  Mass.,  560. 

§  14.     Oblip^ation  to  Fence  not  Limited  to  A^oinin^  Owner. — 

The  obligation  to  construct  and  maintain  fences  upon  both 
sides  of  their  roads,  imposed  by  the  Jaws  of  this  state  upon 
railroad  companies,  is  not  limited  to  owners  and  occupiers  of 
adjoining  lands,  but  extends  to  tlie  public  generally. 

Where  cattle  running  at  large  without  the  fault  of  the 
owner,  enter  the  inclosed  field  of  another  person  through 
which  a  railroad  passes,  and  thence  go  upon  the  track  of  the 
road  by  reason  of  a  w^nt  of  sufilcient  fence,  and  are  injured, 
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the  railroad  company  will  be  liable,  provided  theyiiave  not 
built  a  good  and  sufficient  fence  (according  to  the  statute)  or 
had  allowed  the  fence  to  become  out  of  rei>air  after  notice 
thereof,  and  a  reasonable  time  for  its  repair.  lid.  Co.  vs- 
Stephen8on  et  aL^  24  Ohio  St,  48. 

§  15.  Cattle  Guards. — In  order  to  keep  its  road  securely 
fenced,  the  statute  of  this  state  requires  a  railroad  company 
to  construct  and  keep  in  repair  cattle  guards  on  each  side  of  its 
track  at  all  highway  crossings.  And  in  this  case,  if  the  jury 
believe,  eta  JPUtsburc/,  0.  di  St.  L.  lid.  Co.  vs.  jfiJy,  55  Ind., 
567 

§  16.  Plaintiff's  Contribntory  Negligence. — The  jury  are  in- 
structed, that  when  a  railway  company  fences  its  track,  as 
required  by  statute,  and  the  fence  afterwards  becomes  de- 
fective, an  action  against  the  company  for  injuries  to  horses 
or  cattle  straying  upon  the  track,  through  such  defective  fence, 
cannot  be  maintained,  if  it  appeai-s  that  the  owner  of  the 
animals  was  guilty  of  negligence,  which  naturally  and  directly 
contributed  to  such  injury.  Jones  vs.  The  Sheboygan  <j&  J^^ond 
du  Lac  Rd.  Co.y  42  Wis.,  306. 

§  17.  Stock  Escaping  and  Running  at  Large. — If  the  jury  be- 
lieve, from  the  evidence,'  that  the  horse  in  question  broke 
out  of  the  pasture  and  went  upon  tlie  railroad  track,  without 
any  fault  or  negligence  on  the  part  of  the  plaintiff,  and  was 
there  killed,  and  that  such  killing  was  the  result  of  negligence, 
and  of  a  want  of  ordinary  care  and  reasonable  caution  on  the 
part  of  defendant's  servants,  then  the  plaintiff  was  not  guilty 
of  such  contributory  negligence  as  will  prevent  a  recovery  in 
this  case.     jT.,  P.  (6  W.  Rd.  Co.  vs.  Johnson,  74  111.,  83. 

§  18.  What  the  Plaintiff  Must  Prove  to  Recover. — The  court 
instructs  the  jury,  that  to  entitle  the  plaintiff  to  recover,  he 
must  prove  every  material  allegation  in  his  declaration,  by  a 
preponderance  of  evidence.  The  jury  must  believe,  from  the 
evidence,  that  the  place  where  the  animal  got  upon  the  track 
was  at  a  point  where  the  defendant  was  bound  by  law  to  fence; 
tiUat  is,  that  it  (was  not  at  the  crossing  of  a  public  road  or 


394  XfEGUOSNCB. 

highway^and  was  not  within  that  portion  of  any  city,  incor- 
porated town  or  village,  which  is  laid  out  and  platted  into  lots 
and  blocks);  and  further,  that  defendant's  road,  at  that  point, 
had  been  in  operation  {six  months)  or  more,  and  that  the  fence, 
through  the  negligence  or  carelessness  of  the  defendant,  was 
not  sufficient  to  turn  horses,  cattle  and  other  stock;  and  if  the 
plaintiff  has  failed  to  prove  either  of  these  things,  by  a  prepon- 
derance of  evidence,  the  jury  should  find  for  the  defendant. 

INJURIES  BY  FIBB. 

§  19.  Prima  Facie  Negligence. — The  coui-t  instructs  the  jury, 
that  if  they  believe,  from  the  evidence,  that  the  plaintiff's 
property  was  injured  by  fire,  caused  by  fire  or  sparks  escaping 
from  defendant's  locomotive,  while  passing  along  the  railroad, 
in  manner  and  form  as  charged  in  the  plaintiff's  declaration, 
then,  under  the  laws  of  this  state,  these  facts  make  a  jprirna 
fade  case  of  negligence  against  the  defendant;  and  the  bur- 
den of  proof  is  then  upon  the  defendant  to  rebut  this  prima 
fade  case,  by  showing  affirmatively  that  at  the  time  in  ques- 
tion the  engine  was  properly  constructed  and  equipped  with 
the  best  approved  appliances  for  preventing  the  escape  of  fire; 
that  these  appliances  were  all  in  good  repair  and  condition,  as 
regards  the  escape  of  fire,  or  that  all  reasonable  care  and  cau- 
tion had  been  taken  to  keep  them  in  such  repair  and  condition, 
and  that  the  engine  was  carefully  and  skillfully  handled,  as 
regards  the  escape  of  fire  therefrom;  provided,  the  plaintiff 
was  guilty  of  no  fault  or  negligence  contributing  to  the  injury. 
P.,  (7.  &  St,  Louis  Ed,  Co,  vs.  Camipbell^  b6  111.,  443;  Kellogg 
vs.  (7.  cj&  iT.  W.  Ed.  Co,,  26  Wia,  223;  Kesee  vs.  C.  (&  K  W,, 
30  Ta.,  78;  Oooley  on  Torts,  661.  Contra:  Wharton  on  Neg., 
§  868-870. 

§  20.  Reasonable  Care  Required  to  Prevent  Spread  of  Fire. — 
It  is  the  duty  of  a  railroad  company  to  take  all  reasonable  pre- 
cautions to  prevent  the  spread  of  fire  from  its  locomotives. 
And  while  property  owners  adjoining  take  the  risk  of  injuries 
unavoidably  produced  by  fire  used  for  generating  steam,  yet, 
for  any  negligence  in  the  use  of  it,  the  company  will  be  liable. 

Proof  of  the  destruction  of  property,  by  fire  escaping  from 


BAILBOADS.  895 

a  locomotive,  raises  a  prima  facie  case  of  negligence,  which 
the  defendant  must  rebut  by  showing  the  absence  of  negli- 
gence, by  a  preponderance  of  evidence,  or  that  the  plaintiff's 
own  fault  or  negligence  contributed  to  the  injury.  Coale  vs. 
Hannibaly  etc.,  JS.  R,  Co.y  60  Mo.,  227. 

If  the  jury  believe,  from  the  evidence,  that  plaintiff's  prop- 
erty was  injured  by  fire  escaping  from  defendant's  engine, 
while  passing  along  the  raih'oad,  as  charged  in  plaintiff's  decla- 
ration, then  this  m:i\iQ%  2k  prima  facie  case  of  negligence  against 
the  defendant;  and  it  is  not  enough  to  rebut  ih\Q  prima  facie 
case  to  show  that  the  engine  was  originally  constructed  with 
the  best  and  most  approved  appliances  and  improvements  to 
])revent  the  escape  of  fire.  The  law  imposes  upon  the  com- 
pany and  its  employes  the  duty  of  keeping  a  vigilant,  careful 
watch  to  see  that  the  engine  is  kept  in  proper  repair,  so  as  not 
to  be  unnecessarily  dangerous  to  property  in  the  vicinity  of 
the  road;  and  unless  the  defendant  has  shown,  by  a  preponder- 
ance of  evidence,  that  the  engine  in  question  was  in  such  good 
repair  and  condition  at  the  time  of  the  injury  complained  of, 
or  that  all  reasonable  precautions  had  been  taken  to  have  it  in 
such  repair  and  condition,  then  the  defendant  has  not  rebutted 
such  prima  facie  QZ."^^  made  against  it;  provided  the  jury 
believe,  from  the  evidence,  that  the  plaintiff's  own  fault  or 
negligence  did  not  contribute  to  the  injury.  C  <&  A,  lid. 
Co.  vs.  Quatntance,  58  111.,  389 

§  21.  Most  Provide  Most  Improved  Apparatus  to  Prevent 
Escape  of  Fire. — The  jury  are  instructed,  that  railroad  compa- 
nies are  required  by  law  to  keep  constantly  in  use  the  most  ap- 
proved machinery  and  apparatus  to  prevent  the  escape  of  fire 
from  their  engines,  to  t^^e  injury  of  property  along  their  lines* 
so  far  as  this  can  be  done  by  the  exercise  of  all  reasonable  care, 
skill  and  vigilance.  T.,  P.  <&  W.  JUd.  Co.  vs.  Pindar,  53  LI., 
447;  a  dk  A.  P.  P,  Go.  vs.  Pennell,  94  III,  449;  C.  <&  A.  P. 
P,  Co.  vs.  Qiuiintance,  58  111.,  389. 

The  law  does  not  require  a  railroad  company  to  provide  and 
use  the  very  best  known  appliances  that  mechanical  skill  and 
ingenuity  have  been  able  to  devise  and  construct  to  prevent  the 
escape  of  sparks  from  its  locomotives,  but  they  are  required  to 
use  all  reasonable  means  to  that  end,  and  where  a  new  improve- 
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iiip.nt  of  sncli  appliances  has  been  made,  or  a  new  invention 
introduced,  which  has  been  tested  and  generally  approved  as 
better  than  that  it  is  using,  it  is  required  to  adopt  and  use  the 
better  appliances.  Toledo  IF".  c6  W.  Rd.  Go.  vs.  Conx^  71 
m.,  493. 

The  court  further  instructs  the  jury,  that  no  matter  what 
mechanical  appliances  were  on  the  smoke-stack,  or  engine,  to 
prevent  the  escape  of  fire,  if  the  jury  believe,  from  the  evi- 
dence, that  the  fire  got  out  through  the  negligence  of  the 
defendant's  engineer  or  fireman,  in  such  case  the  defend- 
ant would  be  liable,  and  the  jury  should  find  the  issues  for 
the  plaintiflF;  provided,  the  jury  further  find,  from  the  evidence, 
that  the  plaintiff's  own  negligence  did  not  contribute  to  the 
spread  of  the  fire. 

If  the  jurj^  believe,  from  the  evidence,  that  at  the  time  in 
question  the  fire  escaped  from  defendant's  engine,  through  the 
negligence  of  its  servants  and  employes,  and  was  thereby  com- 
municated to  the  fence  and  fields  of  the  plaintiff,  and  further, 
that  the  plaintiff's  own  negligenc3  in  no  manner  contributed 
to  the  starting  or  spread  of  the  fire,  then  the  jury  should  find 
for  the  plaintiff,  and  assess  his  damages  at  such  an  amount  as 
the  evidence  shows  the  plaintiff  has  sustained  by  reason  of  the 

fire. 

If  the  jury  believe,  from  the  evidence,  that  the  fire  in  ques- 
tion originated  from  defects  in  the  construction  of  defendant's 
engine,  which  might  have  been  remedied  or  prevented  by  the 
exercise  of  reasonable  care  and  skill,  then  the  defendant  is  liable 
for  all  the  damage  caused  by  such  fire,  so  far  as  the  same  has 
been  proved,  if  any  has  been  proved;  provided,  the  jury  further 
believe,  from  the  evidence,  that  the  plaintiff's  own  fault  or 
negligence  in  no  manner  contributed  to  the  lighting  or  spread- 
ing of  such  fire. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant's 
servants,  in  charge  of  the  engine,  did  not  exercise  reasonable 
care  and  caution  in  the  running  and  management  of  the  said 
engine,  and  that  the  fire  in  question  was  caused  by  their  failure 
so  to  do,  then  the  defendant  is  liable  for  all  the  damage,  if  any, 
Busmined  by  the  plaintiff,  and  occasioned  by  said  fire;  provided, 
the  jury  further  believe,  from  the  evidence,  that  the  plaintiffs 
own  fault  or  negligence  in  no  manner  contributed  to  the  light- 
ing or  spreading  of  said  fii*e. 
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§  22.  Dry  Weeds  and  Grass. — If  the  jury  believe,  from  the 
evidence,  that  the  defendant,  negligently  and  carelessly,  al- 
lowed dry  grass,  weeds,  and  other  combustible  material,  to 
accumulate  on  its  right  of  way  adjoining  plaintiff's  premises,  so 
as  to  unnecessarily  increase  the  hazard  from  fire,  and  that  by 
reason  of  such  accumulation  of  combustible  material,  the  fire 
was  kindled,  and  communicated  to  the  fence  and  field  of  the 
plaintiff,  and  further,  that  the  plaintiff's  own  negligence  in  no 
manner  contributed  to  the  kindling  or  the  spreading  of  the 
fire,  then  the  jury  should  find  for  the  plaintiff  the  amount  of 
damages,  if  any,  which  are  proved  to  have  resulted  from  said 
fire.  And  in  such  case  it  makes  no  difference  whether  the 
best  appliances  to  prevent  the  escape  of  fire  were  or  were  not 
used  on  the  engine  from  which  tlie  fire  escaped,  if  the  jury 
believe,  from  the  evidence,  that  the  fire  did  escape  from  de- 
fendant's engine.  Flynn  vs.  San  Frandaco  lid,  Co.^  40  Cal., 
U;  Martin  vs.  W.  U.  Rd,  Co,,  23  Wis.,  437;  II  wey  vb. 
I^ouTse,  54  Me.,  256;  Ingersoll  vs.  Siockridge,  etc,  Rd,  Co,^ 
8  Allen,  438;  1.  C.  Rd,  Co,  vs.  N'unn,  51  111.,  78;  Wharton  on 
Neg.,  §  873;  Poepper  vs.  M.  etc.,  Rd.j  67  Mo.,  715;  Ja?ie8  ve. 
M,  a  R,  R.  Co.,  59  Mich.  437. 

If  the  jury  believe,  from  the  evidence,  that  anyone  or  more 
of  the  fires  which  are  complained  of  by  the  plaintiff  in  this 
case,  were  caused  by,  or  originated  from,  defects  in  the  con- 
struction of  'the  defendant's  engine,  which  might  have  been 
remedied  by  the  exercise  of  reasonable  and  ordinary  care  and 
skill,  or  from  the  carelessness  of  the  defendant's  servants  in 
charge  of  the  engine,  and  that  the  plaintiff  was  damaged  there- 
by as  charged  in  the  declaration,  and  that  the  plaintiff  was 
guilty  of  no  negligence  which  contributed  to  the  injury,  then 
the  jury  should  find  the  issues  for  the  plaintiff,  and  assess  his 
damages  at  such  a  sum  as  they  believe,  from  the  evidence,  he 
has  sustained  from  such  careless  or  negligent  acts. 

§  23.  Begree  of  Care  Required  of  Land  Owner. — The  court 
instructs  the  jury,  that  the  owner  of  land  adjoining  a  railroad 
track  is  as  much  bound  to  keep  his  land  free  from  unusual  and 
dangerous  accumulations  of  combustible  matter  as  a  railroad 
company  is  its  right  of  way.  And  if  the  owner  or  occupant 
permits  an  unusual  and  dangerous  accumulation  of  dead  grass, 
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dry  leaves,  or  other  combustible  material  to  accumulate  on  bis 
land  next  to  the  comi)any's  right  of  way,  and  a  fire  is  ignited 
on  the  right  of  way,  and  is  thence  communicated  to  the  fields 
adjoining,  by  means  of  such  unusual  and  dangerous  accumula- 
tions of  combustible  material,  then  the  negligence  of  the 
owner  will  be  held  to  have  contributed  to  the  loss  and  injury, 
and  in  such  a  case  the  owner  of  the  property  injured  cannot 
recover  for  such  injury,  unless  the  jury  believe,  from  the  evi- 
dence, that  his  negligence  was  but  slight,  and  the  negligence 
of  the  railroad  company  was  gross,  as  explained  in  these 
instructions.  (7.  c6  N.  W,  vs.  Simonson^  25  111.,  604;  Ohio  cfe 
M,  Rd.  Co.  vs.  ShanefeeU  47  111.,  497. 

The  jury  are  instructed,  that  in  determining  the  question, 
whether  or  not  the  defendant  was  guilty  of  negligence,  which 
conti'ibuted  to  the  fii'C  in  question,  in  permitting  grass,  dry 
weeds  or  leaves  to  accumulate  within  its  right  of  way  at  the 
point  where  the  fire  in  question  occurred,  the  jury  should  con- 
sider and  determine  from  the  evidence,  whether  the  defend- 
ant permitted  such  an  accumulation  of  dry  grass,  weeds  and 
leaves  or  other  combustible  material  upon  its  right  of  way  at 
the  point  in  question,  as  would  not  have  been  likely  to  be  per- 
mitted by  an  ordinarily  careful  and  prudent  man  upon  his  own 
premises,  if  his  property  were  exposed  to  the  same  hazard. 
Snyder  vs.  Pittsburg^  etc.,  lid.  Co.,  11  W.  Va.,  14. 

The  court  instructs  you,  as  a  matter  of  law,  that  it  is  not 
negligence  on  the  part  of  the  owner,  or  occupant,  of  jToperty 
injured  by  fire  escaping  from  an  engine  passing  along  a  rail- 
road, that  he  has  used  the  property  in  the  manner,  or  permitted 
the  feame  to  be  used,  or  remain  in  the  condition  in  which  it 
would  have  been  used  or  remained,  had  no  railroad  passed 
through  or  near  it  Flynn  vs.  San  Francisco  &  San  Jose  lid. 
Co.,  40  Cal.,  14;  Kellogg  vs.  C  c6  iV^.  W.  Ed.  Co.,  26  Wis., 
223 ;  Bd.  Co.  vs.  Salmon,  39  N.  J.  L.,  299. 

The  court  instructs  you,  that  the  defendant  was  not  bound 
to  furnish  the  very  best  or  most  improved  kind  of  machinery 
or  apparatus  to  prevent  the  escape  of  fire  from  its  engine ;  and 
if  you  believe,  from  the  evidence,  that  the  engine,  etc.,  con- 
nected with  the  same  were  reasonably  safe,  and  such  as  are 
ordinarily  used  for  the  purpose  for  which  these  were  intended, 
and  that  the  defendant  was  not  otherwise  guilty  of  negligence, 
then  the  defendant  would  not  be  liable  in  this  case. 
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AUlio'agh  yon  may  believe,  from  the  evidence,  that  an 
improvement  has  been  made  and  patented  upon  engines  similar 
to  the  one  in  question,  or  upon  the  apparatus  used  in  connec- 
tion therewith,  for  preventing  the  escape  of  fire,  yet  the 
defendant  was  not,  on  that  account,  bound  to  purchase  or  use 
such  improvement;  the  defendant  was  only  under  oWigation 
to  use  reasonable  and  ordinary  care  in  providing  suitable  and 
safe  machinery,  and  to  ja'ovide  such  as  was  reasonably  safe. 
Wharton  on  Neg.,  §  635,  822;  Camp  Point  Mfg.  Co.  vs. 
Ballou,  71  m.,  417. 

§  24  Reasonable  Care  and  Diligence  only  Required  by  the  Com- 
pany.— The  court  instructs  the  jury,  that  railroad  companies 
are  only  bound  to  exercise  reasonable  diligence  and  care  to 
prevent  fire  or  sparks  from  escaping  from  their  locomotives, 
while  running  on  their  roads,  and  in  keeping  their  track  or 
right  of  way  free  and  clear  from  combustible  material,  so  as 
to  prevent  injury  by  fire  to  farms  or  property  along  the  lines 
of  their  roads;  and,  in  this  connection,  reasonable  care  and 
diligence  is  such  care  and  diligence  as  a  careful,  prudent  and 
skillful  'man  would  observe,  under  like  circumstances,  to  pre- 
vent injury  to  his  own  property,  equally  exposed;  and  if  the 
jury  believe,  from  the  evidence,  that  the  defendant,  in  this 
case,  did  exercise  all  such  reasonable  care,  diligence  and  skill 
to  prevent  injury,  by  a  tire,  to  the  projjerty  of  tlie  plaintiff, 
that  is  all  the  law  required,  and  the  defendant  is  not  guilty  of 
negligence. 

Although  you  may  believe,  from  the  evidence,  that  the  fire 
in  question  originated  on  defendant's  right  of  way,  by  reason 
of  fire  escaping  from  one  of  its  engines,  still,  if  you  further 
believe,  from  the  evidence,  that  such  engine  was  properly  con- 
structed, and  had  all  the  most  approved  appliances  and  inven- 
tions for  preventing  the  escape  of  fire,  and  that  the  defendant 
exercised  all  reasonable  care,  diligence  and  watchfulness  to 
keep  the  same  in  repair,  and  further,  that  the  defendant  used 
all  reasonable  care  and  diligence  to  prevent  dry  weeds  and 
grass,  and  other  combustible  materials,  from  accumulating  on 
and  near  its  right  of  way  where  the  fire  originated,  and  also 
that  defendant's  servants  used  all  such  care  and  diligence,  both 
in  running  and  managing  the  engine,  and  in  keeping  the  track 
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clear  to  prevent  fires,  as  prudent  and  careful  men  are  accus- 
tomed to  use  under  like  circumstances,  then  yon  should  find 
the  defendant  not  guilty. 

Though  you  may  believe,  from  the  evidence,  that  the  plaint- 
iffs timber  and  grass  were  injured  by  reason  of  fire  escaping 
from  defendant's  engine,  as  charged  in  the  declaration,  still, 
the  defendant  is  not  liable  therefor,  if  you  further  believe, 
from  the  evidence,  that  the  engine  in  question  and  its  appli- 
ances for  preventing  the  escape  of  fire,  were  the  most  ap- 
proved construction,  and  were  then  in  good  condition  and 
repair,  as  regards  the  escape  of  fire;  and  provided,  you  fur- 
ther believe,  from  the  evidence,  that  the  defendant,  its  agents 
and  servants,  were  not  guilty  of  any  neglect  of  reasonable  care 
in  reference  to  the  lighting  or  spread  of  said  fire. 

The  jury  are  instructed,  as  a  matter  of  law,  that  although 
they  may  believe,  from  the  evidence,  that  sparks  from  de- 
fendant's engine  set  fire  to  plaintiff's  barn,  as  alleged  in  the 
declaration,  still,  if  the  evidence  further  shows  that  the  engine 
was  in  good  condition,  protected  by  all  modern  improvements 
and  appliances  to  prevent  the  esca]:e  of  fire,  not  out  of  repair, 
that  the  engineer  in  charge  of  the  same  was  competent  and 
skillful,  that  he  handled  the  engine  in  a  proper  and  skillful 
manner,  then  the  law  is  for  the  defendants,  and  the  jury  have 
no  discretion  in  the  matter,  and  they  should  find  the  defendant 
not  guilty. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
injury  complained  of  was  caused  by  sparks  escaping  from  de- 
fendant's locomotive,  this  alone  is  not  suflicient  to  prove 
negligence  on  the  part  of  defendant  In  order  to  warrant  a 
verdict  in  this  case,  the  jury  must  believe,  from  the  evidence, 
not  only  that  the  injury  was  caused  by  sparks  escaping  from 
defendant's  engine,  but  it  must  further  appear  from  a  pre- 
])onderance  of  the  evidence,  that  the  defendant  was  guilty  of 
negligence  in  permitting  such  sparks  to  escape,  or  in  permit- 
ting (as  alleged  in  the  declaration).  liuffner  vs.  CI,  etc.,  Hd. 
Co.,  34  Ohio  St.,  96. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
constructed  a  highway  crossing  at  the  point  in  question,  and 
that,  taking  into  account  the  location,  nature  of  the  ground 
and  all  the  surroundings  of  the  place,  the  crossing  was  con- 
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strncted  in  snch  a  manner  as  to  render  it  easy  to  approach  and 
cross  by  travelers  and  teams  on  the  highway,  without  danger 
to  persons  using  reasonable  and  ordinary  care,  then  the  de- 
fendant did  all  that  was  required  of  it  in  making  the  cross- 
ing, and  would  not  be  guilty  of  negligence,  as  regards  the 
manner  of  constructing  the  crossing,  hid.^  St.  L.  Hd.  vs. 
SUmty  53  Ind.,  143. 

HIGHWAY  CB08SINO& 

§  25.  Must  be  put  In  Safe  Condition. — By  the  law  of  this 
state,  every  corporation  owning  or  operating  a  railroad  in  this 
state,  is  required  to  construct  reasonahly  safe  croseings  at  all 
points  whei'e  it  intersects  a  public  highway;  and  it  is  liable 
for  all  injuries  resulting  from  neglect  of  this  duty,  if  the 
party  injured  is  guilty  of  no  negligence  contributing  to  such 
injury.    Farley  vs.  The  CI,  B.  /.,  eic.^  Bd.  Co,^  42  la.,  234. 

g  26.     Reasonable  Care  Required  at  Highway  Crossings. — The 

jury  are  instructed,  that  although  a  person  may  bo  improperly 
or  unlawfully  upon  a  railroad  track,  that  factr alone  will  not 
discharge  the  company  or  its  employes  from  the  observance 
of  reasonable  care ;  and  if  such  a  person  is  run  over  by  the 
train,  and  killed  or  injured,  the  company  will  bo  responsible, 
if  its  employes  could  have  avoided  the  accident  by  the  exer- 
cise of  reasonable  and  ordinary  care  and  watchfulness.  Isabel 
vs.  Hannibaly  etCj  Bd.  Co,y  60  Mo.,  475. 

§  27.  Negligence  of  Driver. — According  to  the  admitted 
facts  in  this  case,  the  plaintiff  (or  deceased),  at  the  time  of  the 
accident,  was  being  driven  across  the  railroad  track  by  one 
E.,  in  a  lumber  wagon,  and  you  are  instructed  by  the  court,  if 
you  believe,  from  the  evidence,  that  there  was  any  negligence 
on  the  part  of  the  driver  of  the  wagon,  which  contributed  to 
the  injury  in  question,  then  that  negligence  has  the  same  effect 
on  the  plaintiff's  right  to  recover  as  if  the  negligence  had 
been  that  of  the  plaintiff  (or  deceased)  himself.  Lake  Shore 
<6  Mich,  Southern  Bd,  Co.  vs.  Miller^  25  Mich.,  274. 

If  the  jury  believe,  from  the  evidence,  that  the  driver  of 
the  wagon  was  employed  by  the  plaintiff  to  drive,  etc.,  and 
26 
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that  tliero  was  negligence  on  the  part  both  of  the  defendant 
and  of  the  driver,  which  contributed  directly  to  the  accident, 
then  the  jury  have  no  right  to  strike  a  balance  between  them, 
60  as  to  find  a  verdict  for  the  plaintiff,  but  in  such  case  the 
jury  should  find  a  verdict  for  the  defendant. 

If  you  believe,  from  the  evidence,  that  the  defendant  was 
guilty  of  negligence  or,  a  want  of  ordinary  care  and  skill  in  the 
construction  of  its  track  at  the  road  crossing  in  question,  and 
that  the  plaintiff  was  injured  thereby  in  attempting  to  cross 
the  track,  and  that  he  was  not  himself  guilty  of  any  negli- 
gence that  contributed  directly  to  such  injury,  and  that  such 
injury  caused  his  death,  then  your  verdict  should  be  for  the 
plaintiff.     Jnd.  &  St.  L,  lid,  Co,  vs.  Stout,  53  Ind.  143. 

The  jury  are  instructed,  that  the  defendant  had  a  right  to 
build  its  road  across  the  highway  described  in  the  complaint, 
but,  in  doing  so,  it  was  required  to  restore  the  highway  to  its 
former  state  of  usefnlness,  so  far  as  it  was  rca  -onably  practicab-o, 
and  so  as  not  unnecessarily  to  impair  the  usefuhiess  of  the 
highway  or  render  it  unnecessarily  dangerous  in  crossing.  But 
whether,  in  this  case,  the  defendant  was  guilty  of  a  want  of 
ordinary  care  and  skill,  etc.,  etc.,  are  questions  of  fact  to  be 
determined  by  the  jury  from  all  the  evidence  in  the  case. 

If  you  believe  from  the  evidence,  that  the  driver  of  the 
team  was  guilty  of  any  degree  of  negligence,  which  contrib- 
uted directly  to  the  injury,  then  the  jury  should  find  for  the 
defendant,  even  though  you  believe,  from  the  evidence,  that 
the  neglii:ence  of  the  defendant,  in  some  measure,  caused  the 
injury  complained  of. 

Although  the  jury  may  believe,  from  the  evidence,  that  at 
the  time  of  the  injury  comj)lained  of,  the  plaintiff  was  riding 
in  a  wagon  driven  by  one  A.  B.,  and  that  the  said  A.  B.,  as 
such  driver,  was  guilty  of  negligence  which  contributed 
directly  to  the  injury  complained  of,  still,  if  the  jury  further 
believe,  from  the  evidence,  that  the  plaintiff  was  merely  rid- 
ing for  pleasure  with  the  said  A.  B.,  and  upon  his  invitation, 
and  that  the  plaintiff  had  no  right  nor  authority  to  control  the 
movements  of  the  said  horses  and  wagon  or  their  driver,  and 
did  not  exercise  any  such  control,  then  the  contributory  negli- 
gence of  the  driver  would  not  prevent  a  recovery  by  the 
plaintiff  in  this  suit,  provided  the  jury  further  believe,  from 
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the  evidence,  that  the  defendant  was  guilty  of  negligence,  as 
charged  in  the  declaration,  and  that  the  plain tifif  was  injured 
thereby,  aud  also,  that  the  plaintiff  was  not  himself  guilty  of 
any  negligence  which  contributed  to  the  injury  Dyer  vs. 
Erie  Ed.  Co,,  71 N.  Y..  228. 

§  28.  Signals  to  be  Giyen  at  Road  Crossings. — Tlie  court  in- 
structs the  jury,  that,  by  the  laws  of  this  state,  every  railroad 
company  is  required  to  have  a  bell  of  at  least  (30)  pounds 
weight  and  a  steam  whistle  placed  and  kept  on  each  locomo- 
tive, aud  to  cause  the  same  to  be  rung  or  whistled  at  the  dis- 
tance of,  at  least,  {eighty)  rods  from  the  place  where  the  rail- 
road crosses  a  public  highway,  and  to  keep  the  same  ringing 
or  whistling  until  the  highway  is  reached. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant's 
agents  or  servants  in  charge  of  the  engine  in  question,  omitted 
to  ring  a  bell  or  sound  a  whistle  continuously  for  the  distance 
of  {eighty)  rods  before  reaching  the  highway  crossing,  such 
omission  constitiites  2^  prima  facie  case  of  negligence  on  the 
part  of  the  defendant;  and  if  the  jury  further  believe,  from 
the  evidence,  that  the  plaintiff  was  struck  and  injured  at  the 
railroad  crossing  in  question,  as  charged  in  the  declaration,  in 
consequence  of  the  omission  to  ring  the  bell  or  sound  the 
whistle,  while  he  was  himself  exercising  all  reasonable  care 
and  caution,  in  that  behalf,  then  the  defendant  is  liable  to  the 
plaintiff  for  the  loss  and  damage  sustained  by  him,  by  reason 
of  such  injury,  if  any  such  loss  or  damage  has  been  proved. 

The  jury  are  instructed,  as  a  matter  of  law,  that  the  omis- 
sion by  the  defendant,  or  its  servants,  to  ring  the  bell  or  sound 
tlie  whistle  at  public  crossings,  if  proved,  is  not  of  itself  suffi- 
cient to  autiiorize  a  recovery  by  a  party  injured,  if  the  jury 
believe,  from  the  evidence,  that  the  complaining  party  might, 
by  the  exercise  of  ordinary  care,  have  avoided  the  accident, 
notwithstanding  such  omission. 

§  29.  Rights  and  Liabilities  of  Railroad  Companies  and  Travel- 
ers are  £qnal  and  Matual. — The  court  instructs  the  jury,  that 
railroad  companies,  under  their  charters,  have  the  same  rights 
to  use  that  portion  of  the  public  highway  over  which  their 
track  passes  as  the  public  have  to  use  the  same  highway. 
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Their  rights  and  those  of  the  public,  as  to  the  use  of  the  high- 
way at  such  point  of  intersection,  are  mutual  and  reciprocal; 
and,  in  the  exercise  of  such  rights,  both  the  company  and 
those  using  the  liighway  must  have  due  regard  for  the  safety 
of  others,  and  use  every  reasonable  effort  to  avoid  injury  to 
others.  Ind,  <&  St.  Louis  Rd,  Co.  vs.  Stables^  62  111.,  313; 
Shearm.  &  Eed.  on  Neg.,  §  481;  Penn.  ltd,  Co.  vs.  Heilemany 
49  Penu.  St.,  60;  Clevelandy  etc.^  Rd.  Co.  vs.  Terry ^  8  Ohio 
St.,  570. 

The  jury  are  instructed,  that  if  a  railroad  crosses  a  common 
road  on  the  same  level,  those  traveling  on  either  have  a  legal 
right  to  pass  over  the  point  of  crossing,  and  to  require  rea- 
sonable care  and  caution  of  those  traveling  on  the  other  road 
to  avoid  a  collision;  that  while  a  passing  train,  from  its  force 
and  momentum,  will  have  the  preference  in  crossing  first,  yet 
those  in  charge  of  it  are  bound  to  give  reasonable  warning, 
so  that  a  person  about  to  cross  with  a  team  and  wagon  may 
stop  and  allow  the  train  to  pass,  and  such  warning  must  he 
reasonable  and  timely,  so  far  as  the  circumstances  will  reasona- 
bly admit  of.     C,  B.  tfe  Q.  Rd.  Co.  vs.  Lee,  87  111.,  464. 

If  the  jury  believe,  fi'om  the  evidence,  that  the  injury  com- 
plained of  was  occasioned  by  a  collision  between  the  team  and 
wagon  of  the  plaintiff  and  a  locomotive  engine  of  the  defend- 
ant, on  a  public  road,  at  a  place  where  snch  road  crossed  the 
railroad  of  the  defendant,  and  that  the  plaintiff  used  ordinary 
care  and  caution  to  ^void  a  collision,  and  that  the  collision  was 
owing  to  the  negligent,  careless  and  unskillful  manner  in  which 
the  servants  of  the  defendant  managed  the  locomotive  and 
train  of  cars  attached,  as  charged  in  the  declaration,  then  the 
jury  should  find  a  verdict  for  the  plaintiff. 

The  court  further  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that  the  engineer  or  fireman  on  the  loco- 
motive which  struck  the  wagon  of  the  deceased,  and  caused 
his  death — if  they  believe,  from  the  evidence,  his  death  was 
so  caused — could,  by  the  exercise  of  reasonable  care  and  watch- 
fulness, have  seen  the  deceased  in  time  to  have  stopped  said 
engine,  and  avoided  the  injury,  without  danger  to  themselves 
or  train,  then  the  railroad  company  is  liable  for  the  want  of 
such  care  and  watchfulness,  and  the  injury  occasioned  thereby; 
provided,  the  jury  fui-ther  believe,  from  the  evidence,  that 
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the  deceased  was,  at  the  time,  exercising  all  reasonable  care 
and  caation  to  avoid  the  injoiy.  ChL  db  Alton  Rd.  Co.  vs. 
Murray^  62  Dl.,  826. 

The  defendant's  servants  in  this  case  were  not  bound  to  use 
extraordinary  care  or  extraordinary  means  to  prevent  acci- 
dents, they  were  only  bound  to  use  what  in  that  peculiar  busi- 
ness is  ordinary  care  and  diligence,  and  the  paramount  duty  of 
the  employes  on  the  train  was  the  protection  of  the  passen- 
gers, the  property  in  the  train  and  the  train  itself.  If  you 
believe,  from  the  evidence,  that  in  the  usual  and  ordinary 
management  of  the  train  for  the  safety  of  the  passengers  and 
property,  the  enfi^ineer  had  to  perform  other  duties  besides 
watching  the  track  ahead,  such  as  gauging  his  steam,  watching 
his  time  table,  examining  his  machinery,  watching  for  the 
station  signals,  then  he  had  a  lawful  right  to  ixirform  these 
duties,  and  he  was  not  bound  to  neglect  them  in  order  to  watch 
the  track  ahead  while  performing  his  duties.  And  if  the  jury 
find,  from  the  evidence,  that  the  engineer  in  charge  of  the 
engine  was  attending  to  any  or  all  uf  these  duties  at  the  time 
of  the  accident,  aud  that  for  this  reason  the  stock  was  not  dis- 
covered in  time  to  save  them  by  using  ordinary  means  to  stop 
the  train,  then  the  defendant  is  not  liable,  lid.  Co.  vs.  Smithy 
22  Ohio  St.,  227. 

§  30.  Ck)mpany  Most  not  Suffer  Tall  Wee<l3  or  Bra^h  to  Obstruct 
the  View  of  the  Track. — The  court  instructs  the  jury,  that  it  is 
negligence  in  a  railroad  company  to  permit  or  suffer  brush  or 
tall  weeds  to  grow  upon  its  right  of  way,  so  as  materially  to 
obstruct  the  view  of  the  track  or  approaching  trains  by 
persons  about  to  cross  the  track;  and,  in  this  case,  if  the  jury 
believe,  from  the  evidence,  that  the  defendant  permitted  aud 
suffered  brush  and  tall  weeds  to  grow  upon  its  right  of  way, 
so  as  to  obstruct  materially  the  view  of  the  track  and  of 
approaching  trains  by  persons  about  to  cross  the  railroad  on 
the  crossing  in  question,  and  that  but  for  such  obstruction  the 
injury  in  question  would  not  have  happened,  then  the  com- 
pany is  liable,  in  this  case,  unless  the  jury  further  believe,  from 
the  evidence,  that  the  plaintiff's  own  negligence  directly  con- 
tributed to  the  injury.  Wharton  on  Neg,,  §  386;  G^Mara  vs. 
Hudson  River  Rd,  Co.y  38  N.  Y.,  446;  Ariz  vs.  (7.,  etc.y  Rd, 
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Co.j  84  la.j  153 ;  iTid.,  etc,y  Bd.  Co,  vs.  Keeley^  23  Ind.,  133 ; 
Taior  vs.  Mo,  Y.  Rd.  Co.^  46  Mo.,  353;  /.  dB  St,  Louis  ts. 
Smiih,  78  111.,  112. 

If  tlio  jury  believe,  from  the  evidence,  that  the  plaintiJBf  was 
free  from  negligence,  on  his  part,  in  attempting  to  cross  the 
track  of  the  railroad,  and  that  the  defendant's  servants  in 
charge  of  the  engine  were  guilty  of  negligence,  either  in  run- 
ning over  the  crossing  in  question  at  a  greater  speed  than 
was  usual,  and  than  was  reasonably  safe  to  persons  about  to 
cross  the  ti  ack,  or  in  not  ringing  the  bell  or  sounding  the 
whistle  continuously  for  the  distance  of  {eigfity)  rods  before 
reaching  the  crossing,  and  that  by  reason  of  such  negligence 
•  the  plaintlEE  or  his  property  was  injured,  and  the  plaintiff 
thereby  damaged,  then  the  jury  should  find  the  issues  for  the 
plaintiff. 

§  31.  Care  Required  of  Travelers. — The  jury  are  instructed, 
as  a  matter  of  law,  that  both  the  plaintiff  {pr  the  deceased) 
and  the  railway  company  had  an  equal  right  to  cross  the 
street  at  the  point  where  the  accident  happened,  and  that  the 
law  imposes  upon  both  parties  the  duty  of  nsing  reasonable 
and  prudent  precautions  to  avoid  accident  and  danger;  and, 
while  it  was  incumbent  upon  the  railway  company,  in  running 
its  train  on  the  occasion  referred  to,  to  give  the  required 
signal  by  ringing  the  bell  or  sounding  the  whistle  (eighti/)  rods 
before  reaching  the  ci  ossing,  it  was  also  the  duty  of  the  plaint- 
iff (pr  deceased)  to  look  out  for  the  approach  of  the  train,  and 
to  observe  all  reasonable  precautions  before  attempting  to 
cross  the  ti'ack. 

Every  person  is  bound  to  know  that  a  railroad  crossing  is  a 
dangerous  place,  and  he  is  guilty  of  neglect  unless  he  ap- 
proaches it  as  if  it  were  dangerous.  And  if  the  jury  belie ve» 
from  the  evidence,  that  the  plaintiff  {or  the  deceased)^  as 
he  approached  the  railroad  track,  did  not  look  or  listen  to  as- 
certain if  a  train  was  coming,  and  observe  all  reasonable  pre- 
cautions to  avoid  danger,  but,  on  the  contrary,  drove  directly 
onto  the  track,  where  the  accident  happened,  without  taking 
any  steps  to  ascertain  if  a  train  was  approaching,  then  he  was 
guilty  of  such  negligence  as  precludes  a  recovery  in  this  case, 
unless  the  jury  believe,  from  the  evidence,  that  the  servants 
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of  the  railway  company,  upon  such  occasion,  were  guilty  of 
gross  negligence,  as  explained  in  these  instructions.  Lake 
Sho7^e  Ed.  Co.  vs.  Miller,  25  Mich.,  274;  Cdl^.W.  Rd.  Co. 
vs.  Batch,  79  El,  137;  Dama  vs.  N.  Y.  Cent,  47  K  Y.,  400; 
Allyn  vs.  Railroad,  105  Mass.,  77;  Bellefontaine  Rd.  Co.  vs. 
Eunter,  33  Ind.,  353;  Penn.  Rd.  Co.  vs.  Beale,  73  Pcnn.  St., 
504. 

A  person  about  to  cross  the  track  of  a  railroad,  upon  a  pub- 
lic highway,  is  bound  to  exercise  all  reasonable  c^ire  and  cau- 
tion to  avoid  injury  upon  the  crossing.  In  his  approach  to 
the  crossing,  it  is  incumbent  upon  him  to  exercise  care  and 
caution  by  looking  and  listening  for  any  train  that  may  be  ap- 
proaching, so  as  to  avoid  a  collision;  otherwise  he  cannot  re- 
cover for  an  injury  so  received,  unless  it  appears  that  the 
injury  was  inflicted  willfully  or  wantonly  {or  through  gross  neg- 
ligence). Eearne  vs.  Southern,  etc.,  Rd.  Co.,  50  Cal.,  482; 
Toledo,  etc.,  Rd.  Co.  vs.  Shuchnan,  50  Ind.,  42;  Haines  vs. 
El.  Cent.  Rd.  Co.,  41  Iowa,  227. 

Tiie  court  instructs  the  jury,  as  a  matter  of  law,  that  it  is 
the  duty  of  a  person  approaching  the  crossing  of  a  railroad, 
with  a  wagon  and  team,  along  a  highway,  to  listen  and  to  look 
both  ways  along  the  railroad  before  going  upon  it.  If,  from 
a  rise  in  the  gronnd  or  other  obstructions,  or  if,  by  reason  of 
a  defect  of  his  sense  of  sight  or  hearing,  he  cannot  determine 
with  certainty  whether  or  not  a  train  of  cars  is  approaching 
without  stopping,  and,  if  necessary,  going  in  advance  of  his 
team  to  examine,  it  is  his  duty  to  do  so.  If,  in  such  case,  he 
goes  upon  the  track  without  taking  such  precaution,  he  does 
so  at  his  own  peril,  and  cannot  recover,  if  injury  results.  C, 
B.  tfe  Q.  Rd.  Co.  vs.  Lee,  87  111.,  454;  Dolan  vs.  Delaware^ 
71N.Y.  285.   , 

§  32.     Care  Most  be  Proportioned  to  Known  Danger. — If  the 

jury  believe,  from  the  evidence,  that  where  the  public  high- 
way crossed  the  railroad  track,  and  where  the  accident  hap- 
pened, was  a  difl5cult  place  to  cross  with  a  loaded  team,  and 
that  the  said  A.  B.  was  acquainted  with  the  place  and  the  dif- 
ficulty of  crossing,  then  he  was  bound  to  use  reasonable  care 
and  caution  to  avoid  injury,  and  that  the  degree  of  care  and 
caution  required  of  him  was  such  as  would  have  been  reason- 
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ably  proportionate   to   the  known  difficulty  and  danger  In 
crossing. 

§  33.  Contributory  Negligence — Gross  Negligence. — The  jury 
are  instructed,  that  if  they  believe,  from  the  evidence,  that 
the  said  A.  B.  was  guilty  of  negligence,  which  materially  con- 
tributed to  the  accident,  by  driving  upon  the  track  of  the  rail- 
road without  first  looking  and  listening  to  see  if  a  train  was 
approaching,  then  the  defendant  cannot  be  found  guilty  in 
this  case,  unless  the  jury  believe,  from  the  evidence,  that  the 
defendant's  servants  were  guilty  of  gross  negligence,  which 
caused  the  accident.  And  the  jury  are  instructed,  that  in  tliis 
connection  gross  negligence  means  a  willful  act  or  omission,  or 
one  which  shows  a  reckless  disregard  of  life  or  property. 

The  court  further  instructs  the  jury,  that  while  a  traveler 
on  the  highway  is  not  required  to  leave  his  wagon,  or  to  use 
any  other  unusual  means  to  discover  an  approaching  train,  he 
cannot  voluntarily  close  his  eyes  to  danger,  or  needlessly  ex- 
pose himself  to  it,  and  then  claim  compensation  for  an  injury 
thus  received.  And  if  the  jury  believe,  from  the  evidence, 
that  the  said  A.  B.,  if  he  had  looked,  could  have  seen  the 
approaching  train,  for  a  distance  of,  etc.,  before  the  train 
reached  the  crossing,  and  that  either  he  did  not  look,  or  else 
paid  no  attention  to  the  train,  but  went  upon  the  track  while 
the  train  was  approaching,  and  so  near  to  the  crossing  as  to 
cause  the  accident,  then  he  was  guilty  of  gross  negligence,  and 
cannot  recover  in  this  suit.  Jtiockford^  etc.,  Rd,  Co.  vs.  Byam^ 
80  111.,  528;  Benton  vs.  Cent  Ed,  Co,,4:2  la.,  192;  Cleveland, 
etc.,  lid.  Co.  vs.  Elliott,  28  Ohio  St.,  340 ;  Fletcher  vs.  Atlan- 
tic, etc.,  Rd.  Co.,  64  Mo.,  484. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant's 
employes  sounded  the  whistle,  or  rung  the  bell  of  the  engine 
ioY  {eighty)  rods  before  reaching  the  crossing,  and  used  all  such 
ordinary  care  and  diligence  as  is  generally  used  by  careful  and 
skillful  engineers,  brakemen,  and  employes  of  railroad  compa- 
nies under  like  circumstances,  and  if  the  jury  further  believe, 
from  the  evidence,  that  the  said  A.  B.  was  sitting  on  his 
wagon,  with  his  back  turned  in  the  direction  of  the  approach- 
ing train,  so  as  to  prevent  his  seeing  it,  and  that  he  could  have 
seen  the  train  in  time  to  avoid  the  injury  if  he  had  turned  and 
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looked  in  the  direction  of  the  approaching  train,  then  the  jury 
must  find  the  defendant  not  guilty. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  it  was 
the  duty  of  the  deceased,  in  approaching  the  railroad  crossing, 
to  have  exercised  that  degree  of  care  and  prudence  for  his 
personal  safety,  which  an  ordinarily  prudent  man  would  do, 
and  if  tlie  jury  believe,  from  the  evidence,  that  the  deceased, 
by  the  exercise  of  that  degree  of  care  and  prudence,  could 
have  discovered  the  approaching  train  in  time  to  stop  his  team 
and  avoid  the  collision,  then  the  plaintifif  cannot  I'ecover,  un- 
less the  jury  find,  from  the  evidence,  that  the  injury  was 
caused  by  the  willful  conduct  of  the  person  in  charge  of  the 
engine,  or  by  conduct  so  utterly  reckless  as  to  show  an  utter 
disregard  for  the  life  of  the  deceased.  C,  B,  &  Q.  lid.  Co. 
vs.  Zee,  68  111.,  576. 

The  defendant's  servants  in  charge  of  the  engine  which 
struck  the  deceased  had  a  right  to  assume  that  he  was  rational, 
and  would  exercise  reasonable  care  and  caution  to  keep  him- 
self out  of  danger  until  they  saw  something  in  his  conduct 
which  was  inconsistent  with  such  assumption.  And  if  the 
jury  believe,  from  the  evidence,  that  when  the  persons  in 
charge  of  the  engine  first  came  in  sight  of  the  deceased,  he 
was  so  far  removed  from  the  track  as  to  be  free  from  danger 
of  collision,  then  they  had  a  right  to  assume  that  he  would  re- 
main at  such  safe  distance,  unless  there  was  something  in  the 
circumstances  calculated  to  rebut  such  presumption,  or  until 
he  manifested  a  purpose  to  place  himself  in  a  dangerous  posi- 
tion.    Chicago^  R.  L  &  P.  lid.  Co.  vs.  Aicstin,  69  111.,  426. 

§  34.  Negligence  per  se  in  Traveler. — The  court  instructs  the 
jury,  as  a  matter  of  law,  that  it  is  not  the  exercise  of  ordinary 
care  and  prudence  for  a  person  to  drive  with  a  team  directly 
onto  a  railroad  crossing,  without  making  an  eJBEort,  by  stop- 
ping or  listening,  or  otherwise,  to  ascertain  whether  a  train  is 
approaching,  or  whether  it  is  safe  to  drive  onto  the  track 
with  his  team. 

The  jury  are  instructed,  that  ordinary  care  and  caution  is 
that  degree  of  care  and  caution  which  persons  of  common 
prudence  are  accustomed  to  exercise  for  their  own  safety, 
and  in  thi^  case  the  driver  was  bound  to  use  tliat  degree  of  care 
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and  caution  to  avoid  injury ;  and  if  the  jury  believe,  from  the 
evidence,  that  by  the  exercise  of  that  degree  of  care  and  cau- 
tion on  his  part,  the  injury  complained  of  might  have  been 
avoided,  then  the  plaintiff  cannot  recover  in  this  suit. 

If  the  jury  believe,  from  the  evidence,  that  the  driver  of 
the  wagon,  before  he  drove  onto  the  crossing,  knew  that  he 
was  approaching  and  about  to  cross  the  railroad  track  at  the 
time  in  question,  and  that  by  looking  and  listening  he  might 
have  discovered  the  train  in  time  to  have  avoided  the  injury, 
and  he  did  not  make  any  effort  by  looking,  listening  or  other- 
wise, to  ascertain  whether  a  train  was  approaching,  but  drove 
directly  onto  the  track  as  he  approached  it,  then  this  was 
such  negligence  on  his  ])art  as  will  prevent  a  recovery  by  the 
plaintiff  in  this  suit.  Rd,  Qo.  vs.  Elliott,  28  Ohio,  340 ;  Ed. 
Co,  vs.  Cratofordy  24  Ohio  St.,  631;  Pom  Co,  vs.  Rathgoh^ 
32  Ohio  St.,  66. 

§  35.  Conduct  in  Presence  of  Snellen  Danger. — The  jury  are 
instructed  that  in  the  face  of  sudden,  unexpected  and  deadly 
dangerj  a  person  is  not  expected  or  required  to  be  cool  and 
collected,  and  to  act  with  perfect  prudence  and  deliberate 
judgment;  in  such  case  he  is  only  required  to  use  such  degree 
of  prudence  and  judgment  as  ordinarily  careful  and  prudent 
men  would  be  likely  to  exercise  under  the  same  or  similar 
circumstance.  And  if  the  jury  believe,  from  the  evidence, 
that  the  deceased  used  ordinary  care  and  prudence  to  avoid 
accident  in  approaching  the  crossing,  and  that  when  he  be- 
came aware  of  his  danger,  he  used  such  care  as  men  of  ordi- 
nary prudence  under  like  circumstances  would  be  likely  to  use 
to  avoid  or  escape  injury,  then  his  negligence  did  not  contrib- 
ute to  the  injury.  Ind,  &  St.  L,  Rd,  Co,  vs.  Stout^  53  Ind., 
143;  C.  c6  iT.  E.  Ry.  Co.  vs.  Miller,  46  Mich.,  532. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
the  accident  in  question,  the  plaintiff  was  seated  in  his  wagon 
near  the  track  of  defendant's  road  (or  as  the  case  may  be)  and 
that  the  servants  or  agents  of  defendant  were  guilty  of  negli- 
gence in,  etc.,  and  that  the  plaintiff  was  thereby  put  in  great 
danger  of  life  or  limb,  or  had  reasonable  ground  to  believe, 
and  did  believe,  that  he  was  thereby  put  in  such  danger,  and 
that  it  was  necessary  to  leap  from  his  wagon  in  order  to  avoid 
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the  threatened  danger,  and  that  in  conseqnence  of  such  belief 
he  did  jamp  from  his  wagon,  and  thereby  caused  the  injury 
complained  of,  when,  if  he  had  remained  in  the  wagon  he 
would  have  sustained  no  injury,  this  alone  would  not  deprive 
him  of  the  right  to  recover  in  this  suit,  provided  you  find 
from  the  evidence,  under  the  instruction  of  the  court,  that  the 
defendant  is  otherwise  guilty  anJ  the  plaintiflE  otherwise  en- 
titled to  recover.  Djer  vs.  Erie  lid,  Co.,  71  N.  Y.,  228 ; 
Roll  vs.  N.  Cent  Bd.  Co,^  16  Hun,  496  ;  Schultz  vs.  Chicayo^ 
etc,  lid,  Co.,  44  Wis.,  638. 

§  36.  Damage  Must  be  the  Result  of  the  Nepjlfgence  Charged. — 
Tlie  court  instracts  the  jury,  that  the  neglect  to  sound  the 
whistle  or  ring  the  bell  of  an  engine  is  not  of  itself  such  negli- 
gence as  will  justify  a  recovery  for  damages,  to  person  or  prop- 
erty, injured  upon  the  track  To  entitle  the  plaintiff  to  re- 
cover for  such  injury,  it  must  aj)pear,  from  the  evidence,  that 
the  injury  was  the  result  of  such  omission  to  ring  the  bell  or 
sound  the  whistle.  Ind.  <J&  SL  L,  lid.  Co,  vs.  Blackmail,  63 
III.,  117. 

The  jury  are  instructed,  that  it  is  not  enough  to  create  a 
liability  for  injuries  caused  by  a  railroad  train,  to  prove  the  bell 
was  not  rung,  or  the  whistle  sounded.  The  jury  must  further 
believe,  from  the  facts  and  circunijjtances  proved,  that  the  ac- 
cident was  caused  by  reason  of  such  neglect. 

The  jury  are  insti-ucted,  that  although  they  may  believe, 
from  the  evidence,  that  the  {cow)  in  question  was  killed  by  the 
defendant's  locomotive,  and  that  there  was  a  failure  to  ring 
the  bell  or  blow  the  whistle,  for  a  distance  of  {eightfj)  rods  be- 
fore reaching  the  crossing,  still,  if  the  jury  further  believe, 
from  the  evidence,  that  there  was  no  connection  between  the 
failure  to  ring  the  bell,  or  blow  the  whistle,  and  the  killing  of 
the  {cow),  then  the  jury  should  find  the  defendant  not  guilty, 
unless  they  find,  from  the  evidence,  that  the  injury  was  occa- 
sioned by  some  negligence  or  misconduct,  other  than  the  fail- 
ure to  ring  the  bell  or  sound  the  whistle. 

The  jury  are  instructed,  that  whether  the  failure  to  ring 
the  bell,  or  sound  the  whistle,  on  approaching  the  highway, 
by  the  train  in  question,  was,  or  was  not,  the  cause  of  the  in- 
jury complained  of,  is  a  question  of  fact,  to  be  determined  by 
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the  jury,  from  a  consideration  of  all  the  evidence  in  the  case. 
Illinois  Ceyit  lid.  Co.  vs.  Benton^  69  111.,  174. 

§  37.  Iiyniy  to  Stock  at  Crossing. — The  jury  are  instructed, 
as  a  matter  of  law,  that  it  would  be  gross  negligence,  in  persons 
in  charge  of  an  engine,  not  to  see  and  observe  stock  if  they  are 
on  or  near  a  railroad  crossing,  at  least  {forty)  rods  before 
reaching  that  point,  if  there  was  nothing  in  the  way  to  prevent 
them  seeing,  if  they  had  looked. 

And  in  this  case,  if  the  jury  believe,  from  the  evidence,  that 
the  plaintiff's  horse  was  injured  by  the  defendant's  engine, 
while  the  horse  was  on  a  highway  crossing,  and  that  the  per- 
sons in  charge  of  the  engine  could  have  seen  the  horse  on  tlie 
track,  or  in  dangerous  proximity  to  it,  in  season  to  have  stopped 
the  cars  and  prevented  the  injury,  and  did  not  see  him,  or 
eeeing  him,  in  season  to  have  avoided  the  injury,  did  not  do  so, 
this  would  be  gross  negligence,  for  which  the  company  would 
be  liable,  unless  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  himself  guilty  of  negligence,  which  contributed 
directly  and  materially  to  the  injury.  C.  B.  (Ss  Q.  Bd,  Co.  vs. 
Cauffmm.,  38  111.,  424 ;  Wharton  on  Neg.,  §  397 ;  Parler  vs. 
BaiCroad,  34  la.,  399. 

'Hie  court  instructs  the  jury,  that  in  a  suit  against  a  railroad 
company  for  injuries  inflicted  at  a  highway  crossing,  if  it  ap- 
pears, from  the  evidence,  that  no  bell  was  rung,  or  whistle 
sounded,  for  the  distance  of  {eighty)  rods  before  reaching  the 
crossing,  and  also  that  the  company  was  guilty  of  {other  Jieg- 
ligence)^  which  may  have  caused  the  injury;  and  if  it  is  doubt- 
ful w-hether  the  injury  was  caused  by  the  failure  to  ring  the 
bell  or  sound  the  whistle,  or  by  {such  other  negligence\  or  by 
both  combined,  then  the  company  will  be  liable  for  the  injury; 
provided,  the  jury  believe,  from  the  evidence,  that  the  injury 
resulted  from  either  or  both  of  said  causes,  and  that  the;5laint- 
iff  himself  was  free  from  fault  or  negligence. 

§  38.  Neglect  to  Ring  the  Bell,  etc.,  Prima  Facie  Evidence  of 
Negligence. — The  jury  are  instructed,  that  in  a  suit  against  a 
railroad  company  for  killing  stock  at  a  road  crossing,  an  omis- 
sion, on  the  part  of  the  company,  to  ring  a  bell  or  sound  a 
whistle  continuously  for  a  distance  of  at  least  {eighty)  rods 
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before  reaching  the  crossing,  if  proved,  constitutes  a  prima 
facie  case  of  negligence  against  the  company.  Illinois  Cent. 
Ed.  Co.  vs.  Oillis,  68  111.,  317. 

§  39.  Burden  of  Proof  as  to  Ringing  Bell. — The  court  in- 
structs the  jury,  that  it  is  not  for  the  defendant  to  prove  that 
tlie  bell  was  rung  and  kept  ringing  for  eighty  rods  before  the 
engine  reached  tlie  highway  crossin^r.  It  is  incumbent  upon 
the  plaintiff  to  prove,  by  a  preponderance  of  the  evidence,  that 
said  bell  wa^  not  rung  and  kept  ringing  for  eighty  rods  before 
the  engine  reached  said  crossing.  P.^  D.  &  E.  Ry,  Co.  vs. 
Foltz,  13  111.  App,,  535. 

The  court  instructs  the  jury  that  it  is  not  for  the  defendant  to 
show  that  its  engineer  and  fireman  used  due  care  and  diligence 
to  avoid  injuring  the  plaintiff's  mare.  It  is  incumbent  upon 
the  plaintiff  to  prove  by  a  preponderance  of  evidence  in  the 
case,  that  said  engineer  and  fireman  so  negligently  and  care- 
lessly managed  the  train  and  engine,  that  said  engine  ran  over 
said  mare,  and  thereby  killed  her. 

§  40.  Most  Exercise  Reasonable  Care  and  Watchftilness  to  Avoid 
Iivinring  Stock. — If  the  jury  balieve,  from  the  evidence,  that 
the  {cow)  in  question  was  killed  by  a  passing  train  of  cars  on 
the  defendant's  road,  and  that  before  she  was  killed  she  was 
in  plain  view  of  the  engine  driver  and  fireman  in  charge  of 
the  engine,  and  that  she  was  seen,  or  could  have  been  seen,  by 
them  by  the  use  of  ordinary  care  and  attention,  in  time  to  have 
slackened  the  speed  of  the  train  and  avoided  the  accident,  and 
that  no  efforts  were  made  by  them  in  that  direction,  this  was 
such  negligence  as  renders  the  company  liable;  provided,  the 
jury  find,  from  the  evidence,  that  plaintiff's  own  negligence 
did  not  contribute  to  the  injury. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  a  rail- 
road company  is  liable  for  stock  killed  upon  its  track,  where 
such  killing  results  from  the  want  of  ordinary  care  and  caution 
in  the  running  of  its  trains,  and  the  plaintiff's  own  negligence 
does  not  materially  contribute  to  the  injury.  To  render  the 
company  liable  in  such  cases,  it  is  not  necessary  that  the  kill- 
ing should  be  wantonly  or  willfully  done  by  its  servants  or  em- 
ployes. BocJcford^  R.  L  &  St.  L.  Rd.  Co.  vs.  Rafferty^  73 
111.,  58. 
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The  court  instructs  tlie  jnry,  that  if  they  believe,  from  the 
evidence,  tJiat  the  persons  in  charge  of  the  engine  and  train 
of  cars  in  question,  by  ordinary  care,  skill  and  prudence,  could 
have  seen  the  animkls,  or  that  they  did  see  them  in  season,  so 
that  by  the  use  of  ordinary  care  and  skill,  and  without  danger 
to  the  train,  they  might  have  stopped  the  train  before  striking 
the  animals,  and  thus  avoided  the  injury,  and  did  not  do  so, 
this  would  be  such  negligence  as  would  render  the  defendant 
liable  for  the  injury  and  damage  sustained  by  the  plaintiff; 
provided,  the  jury  believe,  from  the  evidence,  that  the  ani- 
mals were  injured,  and  that  plaintiff  thereby  sustained  damage, 
in  manner  and  form  as  charged  in  the  declaration;  and  also 
that  plaintiff's  own  fault  or  negligence  did  not  contribute  to 
the  injury.     T.,  P.  &   FT.  Rd.  Co,  vs.  Bray,  57  111.,  514 

§  41.  Speed  through  Cities  and  Villages — ^Limited  by  Ordi- 
nance.— The  jury  are  instructed,  that  wlien  a  railroad  company 
runs  its  trains  through  a  city,  incorporated  town  or  village,  at 
a  greater  rate  of  speed  than  is  permitted  by  the  ordinance  of 
the  city,  town  or  village,  and  stock  is  killed  by  such  train  while 
so  running,  the  killing  will  be  presumed  to  have  been  done 
through  the  negligence  of  the  company.  T.,  P.  &  ^Y.  R,  R. 
Co,  vs.  Deacon,  63  III,  91;  Moruihan  vs.  KeoJcuJc,  etc.,  Rd.  Co,, 
44  la.,  523;  Bmsberg  vs.  Milwaukee,  etc.,  Rd.  Co,,  50  Wis., 
231. 

The  court  instructs  the  jury,  that  it  is  gross  negligence  on 
the  part  of  a  railroad  company  to  run  its  trains  through  a  city, 
incorporated  town  or  village,  at  a  rate  of  speed  prohibited  by 
law;  and  if  a  railroad  company  does  so  run  its  trains,  an<l 
thereby  causes  the  death  of  a  person,  who  is  himself  in  the 
exercise  of  reasonable  care  and  caution  to  avoid  injury,  the 
company  will  be  liable.  C.  <&  A,  Rd,  Co.  vs.  Becker,  84  111., 
483. 

It  18  the  duty  of  a  railroad  company,  whose  road  runs 
through  a  city  or  village,  to  run  its  trains  while  in  the  city  or 
village  at  such  a  rate  of  speed  as  to  have  them  under  control, 
so  as  to  be  able  to  avoid  injury  to  persons  or  property,  though 
there  is  no  ordinance  of  such  city  or  village  on  the  subject; 
and  if  it  fail  to  do  so,  it  will  be  guilty  of  negligence.  Chi.  <jB 
Alton  Rd.  Co.  vs.  Engle,  84  111.,  397. 

The  court  instructs  the  jury,  that,  by  the  laws  of  this  state, 
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if  a  railroad  corporation,  by  its  agents  or  servants,  runs  an 
engine,  or  train  of  cars,  in  or  through  the  limits  of  any  incor- 
porated city,  town  or  village,  at  a  greater  rate  of  speed  than  is 
permitted  by  the  ordinance  of  such  city,  town  or  village,  then 
the  corporation  is  liable  for  all  damage  done  to  the  peraon  or 
property  of  any  person  injured  by  such  engine  or  train  of  cars. 

§  42.  Speed,  when  not  Limited  by  Ordinance. — If  the  jury 
believe,  from  the  evidence,  that  the  {colf)^  when  injured,  was 
straying  u[ion  the  depot  grounds  and  track  of  the  defendant, 
then  it  is  not  material  at  what  mte  of  speed  the  cars  were 
runninsj,  if  within  reasonable  limits,  and  the  defendant's  serv- 
ants were  not  guilty  of  negligence  in  any  other  respect.  The 
defendants  are  not  bound  to  run  their  cars  with  reference  to 
the  safety  of  stock  straying  upon  their  track.  It  had  a  right 
to  run  its  trains  at  any  rate  of  speed  consistent  with  the  safety 
of  persons  and  property  rightfully  on  its  cars,  or  right  of 
way. 

§  43.  Rnles  as  to  Cliildren — Contributory  N"o.;^ligence. — That  a 
party  seeking  to  recover  damages  caused  by  negligence  or 
misconduct  of  another,  if  old  enough  to  exercise  reasonable 
care  and  caution,  must  show,  by  a  preponderance  of  evidence, 
that  his  own  negligence  or  misconduct  did  not  concur  with 
the  negligence  of  the  party  charged  in  jw'oducing  the  injury 
complained  of;  and  if  the  party  injured  is  not  old  enough  to 
exercise  reasonable  care  and  caution,  then  it  must  appear, 
from  the  evidence,  that  the  negligence  or  misconduct  of  the 
persons  whose  care  and  circumspection,  under  the  circum- 
stances, should  have  been  exercised,  did  not  concur  with  the 
negligence  of  the  party  charged,  in  producing  the  injury  com- 
plained of;  or  else,  in  neither  case,  would  the  complaining 
party  be  entitled  to  recover,  unless  it  further  appears,  from 
the  evidence,  that  such  concurring  negligence  was  slight,  and 
the  negligence  of  ^he  party  charged  was  gross,  as  explained  in 
these  instructions.  City  of  Chicago  vs.  Major ^  18  III.  349; 
StilUon  vs.  JZ,  etCs  Rd.  Co.^  67  Mo.,  671, 

Note. — Upon  the  question,  whether  the  contributory  negligence  of  a 
parent  or  guardian  can  be  imputed  to  a  child  of  tender  years,  so  as  to  pre- 
vent a  recovery  for  injuries  inflicted  upon  the  child,  the  authorities  are  not 
agreed.    See  Wharton  on  Neg.,  §  810,  and  cases  there  referred  to. 
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If  the  jniy  believe,  from  the  evidence,  that  the  deceased, 
at  the  time  of  the  injury,  from  his  age,  required  the  care  and 
oversight  of  some  older  person,  in  order  to  insure  his  personal 
safety,  and,  further,  that  at  the  time  of  the  injury  reasonable 
care  and  oversight  were  not  exercised  by  the  person  having 
the  charge  and  control  of  the  child,  and  that  such  want  of 
reasonable  care  contributed  directly  to  the  injury,  then  the 
plaintijBE  cannot  recover,  unless  the  jury  further  believe,  from 
the  evidence,  that  such  contributory  negligence  was  but 
slight,  and  the  negligence  of  the  defendant  was  gross,  as  ex- 
plained in  these  instructions.  «/.  M,  <&  L  Rd,  Go,  vs.  BoweUy 
40  Ind.,  545. 

As  pertinent  to  the  question  of  reasonable  care,  regarding 
the  child,  the  jury  may  consider  whether  it  appears,  from  the 
evidence,  that  he  was  of  such  tender  years  as  to  need,  for  his 
personal  safety,  the  care  and  oversight  of  some  older  person ; 
and,  if  the  jury  so  find,  from  the  evidence,  then  they  should 
inquire  whether  it  appears,  from  the  evidence,  that  at  the 
time  of  the  accident  some  older  person  was  exercising  such 
care  and  oversight  over  the  person  of  the  child,  as  ordinarily 
judicious  and  careful  persons,  having  the  care  of  children  of 
like  age,  usually  exercise  over  them.  jPoansvUlCy  eto.y  Hd. 
Co,  vs.   Wolf,  59  Ind.,  89. 

The  jury  are  instructed,  that  the  rule  as  to  contributive 
negligence  of  a  child,  is  that  it  is  required  to  exercise  only 
that  degree  of  care  which  a  person  of  that  age  would  natu- 
rally and  ordinarily  use,  ih  the  same  situation  and  under  the 
same  circumstances.  St,  Louis,  etc,  Rd,  Co.,  vs.  Valiriiis,  56 
Ind.,  511;  McMillan  vs.  Burlington,  etc.,  Rd.  Co.^  46  la., 
231;  Cleveland,  etc.,  Rd.  Co.  vs.  Manson,  31  Ohio  St.,  451; 
Chicago,  etc.,  Rd.  Co.  vs.  Murray,  71  111.,  601;  Baltimore 
etc.,  Rd.  Co.  vs.  McDonnell,  43  Md.,  534;  Oov.  St.  Rd.  Co. 
vs.  Ilanlon,  53  Ala.,  70;  laahel  vs.  Hannibal,  etc.,  Rd.  Co.,  60 
Mo.,  475. 

Where  the  parents  of  an  infant  or  a  child,  too  young  to  be 
allowed  on  the  public  streets  alone,  are  unable  to  give  him  their 
personal  care,  but  do  intrust  him  to  the  care  and  supervision 
of  a  suitable  person,  the  negligence  of  the  latter  cannot  be  im- 
puted to  the  parents  nor  to  the  child.  Walters  vs.  C,  R.  I. 
ds  P.  Rd.  Co.,  41  la.,  71. 
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The  jury  are  instructed,  that  in  determining  the  relative 
degrees  of  care,  or  want  of  care,  manifested  by  the  parties,  at 
the  time  of  the  injury,  the  age  and  discretion  of  the  party  in. 
jured  are  proper  subjects  of  inquiry  for  the  jury.  The  law 
does  not  require  that  a  child  shall  exercise  the  same  degree  of 
care  and  caution  as  a  person  of  mature  years,  but  only  such 
care  and  caution  as  a  person  of  his  age  and  discretion  would 
naturally  and  ordinarily  use.  Kerr  vs.  Forgue^  54  111.,  482; 
Casexj  vs.  N.  T.  C,  R.  R.  Co.,  Abb.  (N.  Y.)  N.  Oas.,  104. 

If  the  jury  believe,  from  the  evidence,  that  the  deceased,  at 
the  time  of  his  death,  was  between  ( Jive  and  six)  years  of  age, 
and  that  he  went  upon  the  railroad  track  of  the  defendant,, 
and  that  the  engineer  in  charge  of  the  engine  in  question, 
through  the  want  of  ordinary  and  reasonable  care,  skill  or  at- 
tention, ran  the  engine  against  the  deceased  and  killed  him, 
in  manner  and  form  as  charged  in  the  plaintiff's  declaration, 
then  the  plaintiff  has  aright  to  recover  in  this  case;  provided, 
the  jury  believe,  from  the  evidence,  that  the  said  deceased, 
by  reason  of  his  tonJer  years,  was  incapable  of  exercising  any 
more  care  or  discretion  than  he  did  manifest  at  the  time  of  the 
accident. 

§  44.  Negligence  as  Regards  Children. — The  jury  are  in- 
structed, that  legal  negligence  is  the  omission  of  such  care  or 
caution,  as  persons  of  ordinary  prudence  usually  exercise  or 
deem  sufficient,  under  the  circumstances  of  the  case.  And  in 
this  case,  if  the  jury  believe,  from  the  evidence,  that  the  child 
in  question  was  injured  through  the  negligence  of  the  defend- 
ant, as  charged  in  the  declaration,  then  it  will  be  for  the  jury 
to  determine,  from  the  evidence,  whether  the  parents  of  the 
child  were  in  the  exercise  of  ordinary  care  and  prudence,  for 
the  safety  of  the  child,  regard  beiug  had  to  his  •  age  and  in- 
telligence and  all  the  surrounding  circumstances.  JohrhHorC% 
AdrriT^  eto^  vs.  Chicago  <&  N".  TT.  Kway  Oo.^  49  Wis.,  529. 

§  45.     Master  and  Servant — ^Master  Liable  to  Servant,  When. — 

The  jury  are  insti'ucted,  that  a  master  or  employer  is  bound  to 
use  reasonable  care,  skill  and  judgment  to  furaish  suitable 
machinery  and  implements,  properly  constructed,  and  ordi- 
narily plNillful  and  truBtwortliy  agents  or  workmen;  and  if  the 
27 
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employer  does  not  use  such  care,  skill  and  judgment,  and  in- 
jury results  therefrom  to  an  employe,  the  employer  will  bo 
liable  for  such  injury. 

While  a  master  is  not  an  insurer  that  the  servants  he  em- 
ploys are  skillful  and  prudent,  or  that  the  workmanship  or 
materials  employed  in  his  business  are  absolutely  proper  or 
suitable,  yet  he  is  bound  to  use  all  reasonable  care  and  skill  in 
their  selection  and  construction,  so  far  as  regards  the  safety  of 
the  persons  in  his  employ.  Shearm.  &  Red.  on  Neg.,  §  89-92; 
Noyea  vs.  Smithy  28  Vt.,  59;  Buzzell  vs.  Laconia^  etc,,,  Oo,^  48 
Me.,  113;  MGOatrick  vs.  Waaon,  4  Ohio  St,  566;  Lemia  vs. 
St,  LouiSj  etc,  Jid,  Co,y  59  Mo.,  496;  Baxter  vs.  RohertSy  44 
Cal.,  187;  Ackerson  vs.  Denniso*!^  117  Mass.,  407;  Strahlen- 
dorf  vs.  Rosenthal^  30  Wis.,  674;  Richardson  vs.  Cooper^  88 
111.,  270. 

It  is  the  duty  of  a  railroad  company,  towards  those  who  are 
in  its  employ,  to  have  its  road,  bridgesand  other  appurtenances, 
constructed  of  good  and  sound  material,  so  far  as  this  is  reason- 
ably practicable,  having  in  view  the  business  done  upon  the 
road.  In  their  construction  they  should  equal  those  of  the 
average  roads  doing  the  same  class  of  business,  so  far  as  relates 
to  tlie  safety  of  its  employes,  and  the  utmost  care  and  vigi- 
lance, which  is  reasonably  practicable,  must  be  bestowed  by 
the  company  to  keep  them  in  safe  condition. 

§  46.  Duty  Towards  Employes. — The  jury  are  instructed, 
that  it  is  the  duty  of  a  railway  company,  as  employer,  to  use 
all  reasonable  care  and  foresight  to  provide  safe  structures, 
competent  em|)loye8,  and  all  aj)pliances  necessary  to  the  safety 
of  the  employed,  and  to  adopt  such  rules  and  regulations  for 
running  its  trains  as  will  avoid  injury  to  its  emj)lo3'es,  so  far 
as  this  can  reasonably  be  done;  and  having  adopted  such  rules, 
to  use  all  reasonable  efforts  to  conform  to  them,  or  the  com- 
pany will  be  res]:)onsible  for  consequences  resulting  from  a 
departure  from  them.  Chicago^  etc.,  Rd,  Co,  vs.  Taylor,  69 
111.,  461. 

A  railroad  company  is  bound  to  use  all  reasonable  precau- 
tions for  the  safety  of  its  employes,  and  should  furnish  such 
machinery,  and  keep  it  in  such  condition  as  would  be  least 
likely  to  cause  injuries,  so  far  as  this  can  reasonably  be  done. 
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It  is  not,  however,  bound  to  the  exercise  of  extraordinary 
care,  and  is  required  to  furnish  such  appliances  only  as  are 
reasonably  well  calculated  to  insure  the  safety  of  its  employes. 

The  jury  are  further  instructed,  that  a  railroad  company,  as 
regards  its  employes,  must  use  all  ordinary  care  and  super- 
vision to  keep  its  roadway  in  a  good  and  safe  condition;  and 
if  its  ageuts,  charged  with  the  duty  of  inspecting  and  repair- 
ing its  track,  have  notice  of  defects  in  it,  or  by  reasonable  care 
and  diligence  could  have  learned  them,  and  omit  to  make 
repairs,  in  consequence  of  which  an  employe  is  injured,  while 
lie  is  himself  using  reasonable  care  and  prudence,  then  there 
is  a  want  of  such  care  on  the  jiart  of  the  company  as  the  law 
requu'es,  and  the  company  would  be  liable  for  such  injuries. 
Locke  vs.  Sioux  City^  etc.^  lid.  Co,^  46  la.,  109;  Lake  Shore^ 
etCy  JRd,  Co,  v%,  FUzpatrwk^  31  Ohio. St.,  479. 

A  railroad  company  is  bound  to  use  all  reasonable  care  and 
caution  to  provide  suitable  and  safe  material  and  skillful  work- 
manship in  the  construction  of  its  road  and  appurtenances,  and 
to  exercise  reasonable  care  and  watchfulness,  to  keep  the  same 
in  good  repair  and  safe  condition,  and  if  the  company  do  not 
do  so,  and  in  consequence  thereof  an  injury  happens  to  one  of 
its  servants  or  employes,  while  in  the  exercise  of  reasonable 
care  and  caution  himself,  the  company  will  be  liable  for  the 
injury  thus  sustained.  Brickman  vs.  S,  O,  Hd,  Co,^  8  0.  S.j 
173. 

A  railroad  company  must  use  reasonable  care  and  caution 
in  the  selection  of  its  rolling-stock,  and  in  the  employment  of 
competent  persons  to  manage  its  business,  so  that  no  unneces- 
sary risk  shall  be  incurred  by  any  of  its  servants  in  the  dis- 
charge of  their  duties;  and  if  the  company  does  not  do  so,  and 
an  injury  happens  to  one  of  its  servants,  by  reason  of  such  neg- 
lect, the  company  will  be  liable  for  the  injury  thus  sustained, 
provided  the  person  injured  is  using  reasonable  care  and  cau- 
tion to  avoid  the  injury. 

It  is  a  duty  the  law  imposes  upon  railroad  companies  that 
they  shall  do  everything  that  reasonably  can  be  done  to  fur- 
nish safe  cars  to  its  employes,  to  be  used  by  them  in  working 
on  the  railroad,  and  it  is  not  a  duty  that  can  be  delegated  to 
its  officers  and  agents,  so  as  to  avoid  liability  on  the  part  of 
the  company. 
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And  in  this  case,  if  the  jury  believe,  from  the  evidence,  that 
the  company,  through  the  negligence  and  want  of  reasonable 
care  of  its  servants  and  agents,  neglected  and  failed  to  furnish 
a  safe  car  upon  the  occasion  in  question,  but  did,  through  neg- 
ligence and  want  of  reasonable  care  and  caution,  furnish  one 
that  was  out  of  repair,  as  charged  in  the  declaration,  and  that 
by  reason  of  such  defect  the  plaintiff  {or  the  deceased)^  while 
using  ordinary  care,  and  in  the  discharge  of  his  duty,  was  in- 
jured {or  killed)^  then  the  jury  should  find  the  defendant 
guilty ;  provided,  they  further  believe,  from  the  evidence,  that 
the  plaintiff  {or  the  deceased")  did  not  know  of  such  defect,  and 
could  not  have  known  the  same,  by  the  use  of  reasonable  care 
and  caution  on  his  part  Berea  8.  Co.  vs.  Kraft^  31  Ohio  St., 
287, 

§  47.  Servant  Does  not  Take  the  Bisk  of  Dangers  not  Incident 
to  the  Business. — The  court  instructs  the  jury,  that  where. a 
servant  is  injured  by  something  not  incident  to  his  employ- 
ment, but  by  a  temporary  peril,  to  which  he  is  exposed  by  the 
negligent  act  of  his  employer,  without  any  negligence  on  the 
servant's  part,  he  is  entitled  to  recover  damages,  from  the  em- 
ployer, on  account  of  such  injury.  That  when  a  servant  is 
employed  in  a  business,  and  at  a  place  not  dangerous,  and  the 
employer  negligently  and  carelessly  creates  a  peril  at  the  place 
where  the  servant  is  at  work,  and  the  servant  is  injured  there- 
by, then  the  servant  will  be  entitled  to  recover  for  such  injury, 
if  he  is  himself  without  fault  contributing  to  such  injury. 
Wharton  on  Neg.,  §  549 ;  Fairbanks  vs.  Ha^ntzschey  73  111., 
236 ;  Q.  M.  Co.  vs.  KittSy  42  Mich.,  34. 

§  48.  Servant  not  Bound  to  Inquire,  etc. — Tlie  jury  are  in- 
structed, that  an  employe  of  a  railroad  company,  assisting  in 
running  its  trains,  is  not  bound  to  know  or  inquire  whether  the 
road  has  been  safely  and  properly  constructed. 

There  is  an  implied  undertaking  on  the  part  of  the  com- 
pany, with  its  employes,  that  all  that  can  reasonably  be  done 
to  render  the  road  safe,  has  been  done.  C.  <&  If.  W.  lid.  Co. 
vs.  Sweety  45  111.,  197. 

§  49.     Negligence  of  the  Company  in  Employing  Servant. — Tbo 
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jury  are  instructed,  as  a  matter  of  law,  that  if  a  servant  of  a 
railroad  company,  while  himself  using  reasonable  care  and 
caution,  to  avoid  injury,  be  injured  through  the  incompetency 
and  unskillfulnesB  of  a  fellow  servant,  or  in  consequence  of 
defects  in  the  machinery  or  track,  and  the  jury  believe,  from 
the  evidence,  tliat  the  company  was  guilty  of  a  want  of  ordi- 
nary care  and  attention  in  the  employment,  or  in  the  retention 
of  such  fellow  servant,  or  in  the  construction  or  repair  of  its 
machinery  or  track,  the  company  will  be  liable  in  damages, 
which  result  from  such  negligence,  if  any  such  damage  is 
proved.  Ilaxtrathy  vs.  iV".  C.  lid.  Co.y  46  Mo.,  280 ;  Harkins 
vs.  Standard^  etc,  122  Mass.,  400;  JZuntififfj  etc.y  lid.  Co.  vs« 
Decker,  84  Penn.  St,  419. 

§  50.  Reasonable  Care  Only  Required  for  Safety  of  Employes. — 
As  respects  the  duty  of  a  master  or  employer  towards  a  serv- 
ant or  employe,  in  his  service,  the  court  instructs  the  jury, 
as  a  matter  of  law,  that  the  ruaster,  or  employer,  is  not  bound 
to  provide  machinery  which  is  absolutely  safe.  The  law  im- 
poses on  the  master,  or  employer,  only  the  obligation  to  use 
reasonable  and  ordinary  care,  skill  and  diligence,  in  procuring 
and  furnishing  suitable  and  sjife  machinery.  Wharton  on  Neg., 
§  205;  Wright  vs.  The  If.  Y.  Cent.  Ed.  Co.,  25  K  Y.,  562; 
Cooley  on  Torts,  557;  Ladd  vs.  New  Bedford,  etc.,  Rd.  Co., 
119  Mass.,  412;  Indianapolis,  etc.,  Rd.  Co.  vs.  Lorn,  10  Ind., 
554;  Fort  Wayne,  etc.,  vs.  Gildersleeve,  33  Mich.,  137;  Camp 
Point,  etc.y  Co.  vs.  Ballou,  71  111.,  417. 

Tlie  court  instructs  the  jury,  that  no  person,  or  corporation, 
is  responsible  for  injuries  to  an  employe,  occasioned  by  the 
carelessness,  negligence  or  unskillfulness  of  a  fellow  servant, 
engaged  in  the  same  line  of  service;  provided  the  employer 
has  tiiken  proper  care  and  caution  to  engage  proper  servants 
to  perform  the  duties  assigned  to  them.  Nor  is  the  employer 
liable  for  injuries  thus  sustained,  if  the  person  injured  was, 
while  engaged  as  snch  servant,  acquainted  with  the  character 
of  such  fellow  servant  for  capacity,  prudence  and  skill. 

The  rule  of  law  is,  that  when  a  person  engages  in  the  serv- 
ice of  another,  he  undertakes,  as  between  himself  and  his  em- 
ployer, to  run  all  the  ordinary  risks  incident  to  such  service; 
and  this  includes  the  risk  of  occasional  carelessness,  negligence 
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or  unskillfulness  on  the  part  of  his  fellow  servants  engap^ed  in 
the  same  line  of  duty  and  service;  provided,  the  employer  has 
exercised  reasonable  care  and  caution  to  engage  competent  and 
careful  persons  to  discharge  the  duties  assigned  to  ihcui. 
Smith  vs.  Lowell  Mfg.  Co.^  124  Mass.,  114. 

§  51.  Employe  Assnmes  all  Ordinary  Risks. —  The  jury  tiro 
instructed,  that  where  a  person  enters  into  the  service  of  a 
railroad  company,  he  thereby  undertakes  to  run  all  tlic  ordinary 
risks  incident  to  the  employment,  including  his  own  negli- 
gence or  unskillfulness,  and  that  of  his  fellow  servants,  wlio 
are  engaged  in  the  same  line  of  duty,  provided  the  conipany 
has  taken  reasonable  care  and  precaution  to  engage  com  potent 
servants  to  discharge  the  duties  assigned  to  them.  T.,  W»  c6 
W,  Ed.  Co.  vs.  DurJcin,  76  III,  395. 

The  jury  are  instructed,  that  a  servant,  when  he  engages  in 
a  particular  employment,  is  presumed  to  do  so  with  a  knowl- 
edge of,  and  a  taking  of  the  risks  of  its  ordinary  hazards, 
whether  from  the  carelessness  of  fellow  servants  in  the  same 
line  of  employment,  or  from  latent  defects  in  the  machinery 
and  appliances  used  in  the  business,  or  the  ordinary  dangers 
in  the  use  of  the  same. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  {or 
deceased)  was  engaged  in  the  employment  of  the  defendant 
when  he  was  injured,  and  that  such  injury  was  received  while 
in  the  discharge  of  his  duty  as  such  employe;  and  if  the  jury 
further  believe,  from  the  evidence,  tliat  such  injury  was 
occasioned  either  by  his  own  negligence,  carelessness  or  want 
of  skill,  or  by  that  of  his  fellow  servants,  engaged  in  the  same 
line  of  duty  or  service,  as  explained  in  these  instructions,  then 
the  jury  should  find  for  the  defendant;  provided,  they  further 
believe,  from  the  evidence,  that  the  defendant  was  not  guilty 
of  any  lack  of  care  or  prudence  in  selecting  or  retaining  such 
fellow  servants,  to  discharge  the  duties  assigned  to  them. 

The  jury  are  instructed,  tliat  where  an  employment  is 
attended  with  danger,  a  servant  engaging  in  it  assumes  the 
hazard  of  the  ordinary  perils  which  are  incident  to  it;  and  if 
he  receives  an  injury  from  an  accident,  which  is  an  ordinary 
peril  of  the  service  undertaken  by  him,  he  cannot  recover 
damages  for  such  injury.  71,  W,  <&  W.  lid.  Co.  vs.  BlcLcJcy  88 
HI.,  112. 
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§  52.  Servant  Having  Knowledge  of  Defects. — Tlie  Jury  are 
further  instnivted,  as  a  matter  of  law,  that  an  employe  of  a 
railruad  ctjnipany  cannot  recover  from  the  company  for  an 
injury  sufFci'ed  in  the  course  of  the  business  about  which  he  is 
employed,  from  defective  machinery  used  therein,  or  from  the 
dangerous  condition  of  the  track,  after  he  has  knowledge  of 
such  defect  or  dangerous  condition,  and  continues  his  work 
w  thout  objection.  C.  dk  A.  lid.  Co.  y^.  Munroe^  85  111.,  25; 
Jbo7*t  Wayne^  eic.^  lid.  Co,  vs.  Gildersleeve^  33  Mich.,  133; 
Johyison  vs.  Westei*7i^  etc.,  lid.  Co.y  55  Ga.,  133;  Way  vs.  III. 
Cent  lid.  Co.,  40  la.,  341 ;  5—  vs.  Ward,  40  Mich.,  420. 

The  jury  are  instructed,  as  a  matter  of  law,  that  it  is  the 
duty  of  one  in  the  employ  of  a  raih'oad  company,  to  see  that 
the  machinery  which  he  uses  is  in  re}>air,  so  far  as  this  can  be 
done  by  the  exercise  of  such  care  and  prudence  as  would  be 
exercised  by  a  prudent  and  careful  man  engaged  in  the  same 
business;  and  when  such  machinery  is  found  to  be  out  of 
repair,  to  re[x>rt  the  fact  to  the  company;  and  if  he  does  not 
do  so,  it  is  negligence  on  his  part,  and  the  company  will  not 
be  liable  for  any  injury  sustained  by  him,  occiisionud  by  such 
machinery  being  out  of  repair.  T.,  W.  di  W.  lid.  Co.  vs. 
£ddy,  72  111.,  138;  Ce7it.  lid.  Co.  vs.  Kenney,  58  Ga.,  485. 

The  jury  are  instructed,  that  if  a  servant  discovers  that 
machinery,  used  in  the  line  of  his  employment,  is  out  of  order, 
and  dangerous  to  himself,  and  he  does  not  stop  using  the 
same,  and  give  notice  thereof  to  his  emploj-^er,  or  his  agents, 
and  wait  until  it  is  put  in  proper  condition,  but  continues  to 
use  it,  and  is  injured  by  reason  of  its  being  in  such  unsafe 
condition,  then  the  employer  will  not  be  liable  for  the  injury, 
if  he  is  otherwise  witliout  fault  liichardson  vs.  Cooper y  88 
111.,  270. 

§  53.  Servant  Most  nse  Reasonable  Care  and  Caution. — It  is  the 
duty  of  the  servants  of  the  company  to  use  all  reasonable  care 
and  diligence  to  see  that  the  machinery  used  by  them  in  the 
performance  of  their  duties,  is  in  fit  condition  for  use,  and  re- 
port the  defects,  if  any,  to  the  company,  and  if  they  do  not  do 
BO,  it  will  be  negligence  on  their  part.  C.  <&N.\  Rd.  Co. 
vs.  JacJcsony  55  111.,  492;  Lwrnley  vs.  Caswell,  47  la.,  159. 

The  jury  are  instructed,  that  although  machinery  furnished 
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by  a  railroad  company,  for  the  use  of  its  employes,  may  be  un- 
safe, yet  if  an  employe,  knowing  tlie  character  of  the  machinery, 
continues  to  use  it,  he  is  bound  to  exercise  care  and  caution, 
reasonably  commensurate  with  the  apparent  danger,  and  if  he 
fails  to  do  so,  and  is  injured,  his  negligence  will  preclude  a 
recovery  against  the  company,  on  account  of  such  injury,  2\y 
W.  dk  W.  lid.  Co.  vs.  Ashlury,  84  111.,  429, 

§  54.  Negligence  of  Fellow  Servant. — The  jury  are  instructed, 
that  the  rule  of  law,  that  an  action  will  not  lie  by  a  servant 
against  his  master  or  employer,  for  an  injury  sustained  through 
the  negligence  or  default  of  a  fellow  servant,  applies  only  to 
cases  where  the  injuries  complained  of  occur  without  the  fault 
of  the  employer,  either  in  the  act  which  caused  the  injury,  or 
in  the  employment  of  the  person  who  caused  it 

While  it  is  true  that  a  common  employer  is  not  responsible 
to  a  servant  for  an  injury  caused  by  the  negligence  of  his  fel- 
low servant,  ens^aged  in  the  same  line  of  employment,  yet  it 
is  the  duty  of  the  employer  to  use  all  reasonable  care,  caution 
and  prudence  to  provide  safe  structures,  competent  employes, 
and  all  appliances  necessary  to  the  safety  of  tlie  employed,  and 
to  adopt  all  reasonable  rules  and  regulations  to  avoid  injuries 
to  the  employed,  and,  having  adopted  such  rules,  to  conform 
to  them,  or  be  responsible  for  consequences  resulting  from  a 
departure  therefrom.  Chicago  <&  N.  W.  lid.  Co.  vs.  Taylor^ 
69  111.,  461. 

The  master  does  not  warrant  the  competency  of  his  servants 
to  the  other  servants-  The  extent  of  the  master's  undertak- 
ing is,  that  he  will  exercise  reasonable  care  in  the  selection  of 
an  employe,  and  if  his  incompetency  is  discovered,  will 
dismiss  him  from  service.  The  master  will  be  liable,  where 
the  injury  is  imputable  to  his  negligence,  in  the  selection  of 
the  servant,  or  in  retaining  him  after  his  incompetency  is 
known.  OolwnbuSy  C.  j&  L  Cent.  Rd.  Co.  vs.  Troesch^  68 
111.,  545. 

§  55.  Fellow  Servants  Defined. — That  when  the  employment 
of  a  person  working  for  a  railroad  company  is  in  a  different 
department  of  labor  from  other  servants,  and  when  he  is  nut 
associated  with  such  other  servants  in  the  performance  of  their 
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respective  duties,  but  is  wholly  separated  and  disconnected 
from  them,  in  the  performance  of  his  daties,  then  the  railroad 
company  is  liable  for  the  negligence  of  such  other  servant,  if 
proven,  and  it  results  in  injury  to  the  person  so  employed, 
without  his  fault  Schroeder  vs.  Bd.  Co.y  47  la.,  375;  Z^wi^ 
bard  vs.  Ed.  Co,^  47  la.,  494. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
the  accident  complained  of,  the  plaintiflf  was  in  the  employ  of 
the  defendant,  as  brakeman  on  one  of  its  freight  trains,  and 
tlu;t  while  so  employed,  and  in  the  line  of  his  duty,  he  received 
an  injury,  resulting  from  a  defective  brake  on  one  of  defend- 
ant's cars,  and  that  there  were  other  persons  in  the  employ  of 
the  company,  whose  duty  it  was  to  examine  the  cars  and  see 
th.it  the  brakes  were  in  good  repair  and  safe  condition,  then 
the  court  instructs  the  jury,  as  a  matter  of  law,  that  the  plaint- 
iff and  such  other  persons  were  not  follow  servants  engaged 
in  the  same  grade  or  line  of  service,  within  the  meaning  of 
the  law.  Long  vs.  P.  Rd,  Co,  65  Mo.,  225;  Nashville  Bd 
Co.  vs.  Jones^  9  Heisk.,  27. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of  the 
accident  in  question,  the  plaintiff  was  in  the  employ  of  the  de- 
fendant as  fireman  on  one  of  its  locomotives,  and  that  while  so 
employed,  and  in  the  line  of  his  duty,  he  received  an  injury, 
resulting  from  the  negligence  or  want  of  ordinary  care  and 
skill  of  the  engineer  in  charge  of  the  same  locomotive,  then 
the  court  instructs  the  jury,  as  a  matter  of  law,  that  the  plaint- 
iff and  engineer  were  fellow  servants,  engaged  in  the  same 
grade  or  line  of  service,  within  the  meaning  of  the  law,  and 
the  defendant, if  otherwise  without  fault,  would  not  beliablefor 
such  injury.  Valte2v^.  0.  (SsM,  lid.  Co.y  85  111.,  600;  Lehigh 
Valley  Co.  vs.  Jo^ies^  89  Penn.  St.,  432;  Beael  vs.  iT.  J^,  et<:.^ 
Bd.  Co.y  70  N.  Y.,171;  Bagadale  vs.  Memphis^  etc.y  Bd.  Co.^ 
59  Tenn.,426. 

If  the  jury  believe,  from  the  evidence,  that,  at  the  time  of 
the  accident  in  question,  the  plaintiff  was  in  the  employ  of  the 
defendant  company  as  a  brakeman  on  one  of  its  trains,  and 
that  while  so  employed  he  received  an  injury  which  was  occa- 
sioned by  the  ties  on  the  track,  at  the  point  where  the  acci- 
dent occurred,  being  rotten  and  unfit  for  use,  and  that  the  fail- 
ure to  I'eplac^  such  ties  with  sound  ones  resulted  from  the 
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negligence  of  the  road  master  and  section  men  having  charge 
of  that  part  of  the  road,  and  that  the  plaintiff  was  himself 
guilty  of  no  negligence  contributing  to  the  injury,  then  the 
plaintiflE  has  a  right  to  recover.  Houston^  eic.^  Hd.  Co.  vs. 
Dunham^  49  Tex.,  181. 

Although  the  jury  may  believe,  from  the  evidence,  that  at 
the  time  of  the  accident  in  question,  the  {b?*ake)  was  defective 
and  that  the  injury  complained  of  resulted  therefrom,  still,  if 
the  jury  further  believe,  from  the  evidence,  that  none  of  the 
officers  or  agents  of  the  company  knew  of  the  defect,  and 
that  it  was  of  such  a  character  that  it  could  not  be  discovered 
by  the  exercise  of  reasonable  and  ordinary  care  in  that  behalf, 
then  the  company  would  not  be  liable  for  such  injury.  Ce7ir 
tral  Rd.  Co,  vs.  Kenney^  58  Ga. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
the  accident  in  question  the  plaintiff  was  in  the  employ  of  the 
defendant  corporation  as  a  mechanic  engaged  in  the  repairs 
of  its  cars,  and  that,  while  so  employed  and  in  the  line  of  his 
duty,  he  received  an  injury,  resulting  from  the  negligence  or 
want  of  ordinary  care  and  skill  of  an  engineer,  in  charge  of  a 
locomotive  engaged  in  switching  cars,  then  the  court  instructs 
the  jury,  as  a  matter  of  law,  that  the  said  plaintiff  and  the  said 
engineer  were  not  fellow  servants  engaged  in  the  same  grade 
or  line  of  service,  and  the  plaintiff  is  entitled  to  recover  in 
this  suit,  provided  the  jury  further  believe,  from  the  evidence, 
that  the  plaintiff,  at  the  time  of  the  injury,  was  exercising 
reasonable  care  and  caution  to  avoid  such  injury.  Pittsburg^ 
etc.^  Rd.  Co,  vs.  Powers^  74  111.,  311;  CunUa:  StiUivmi  vs. 
Toledo^  etc,y  lid,  Co.^  58  Ind.,  26. 

Negligence  of  Defendant  and  of  Fellow  Servant. — If  the  jury  be- 
lieve, from  the  evidence,  that  the  defendant  was  guilty  of  neg- 
ligence, as  charged  in  the  declaration,  and  that  the  plaintiff  by 
reason  thereof  was  injured  and  damaged  as  claimed  by  him, 
and  that  he  himself  was  guilty  of  no  want  of  ordinary  care 
that  contributed  to  the  injury,  then  the  defendant  is  liable  in 
this  action,  although  you  may  further  believe,  from  the  evi- 
dence, that  the  negligence  of  a  fellow  servant  contributed  to 
such  injury.  In  such  cases  the  rule  of  law  is  that  contributory 
negligence  to  defeat  an  action  must  be  that  of  the  plaintiff  or 


BAILBOABS.  427 

of  some  person  for  whose  acts  he  is  responsible.     Shetter  vs. 

a  cfe  ir:  w.  no.  Co.,  49  wis.,  509. 

§  56.  Dnty  to  make  Proper  Rules  for  Safety  of  Servant. — That 
it  is  the  duty  of  a  railway  company  to  make  all  reasonable  and 
proper  regulations  for  the  safety  of  its  employes.  And  this 
being  an  afHrmative  fact,  it  devolves  upon  the  company  to 
show  an  observance  of  the  duty  when  sued  by  a  servant  for 
an  injury  received  when  in  its  service,  and  negligence  is  shown. 
Shearm.  &  Ked.  on  Neg.,  §  93. 

A  railroad  company  is  not  liable  for  an  injury  which  ha|> 
pens  to  an  employe  in  consequence  of  a  disregard  of  its  plain 
instructions,  if  known  to  the  person  injured,  althongh  other 
employes  also  disregard  the  same  instructions.  WoUey  vs. 
Railroad  Co.,  33  Ohio  St.,  227. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
before  the  injury  in  question,  had  ado])ted  a  rule  for  the  con- 
duet  of  its  employes  requiring  them,  etc.,  and  that  the  plaint- 
iff had  knowledge  of  sucii  rule,  but  neglected  to  avail  himself 
of  its  provisions,  and  in  consequence  of  such  neglect  sustained 
the  injury  complained  of,  then  he  cannot  hold  the  defendant 
liable  therefor.     Ibid. 

The  defendant  had  the  right  to  make  such  rules  and  regu- 
lations for  the  conduct  of  its  servants  and  agents,  while  en- 
gaged in  its  service,  as  in  its  judgment  was  reasonable  and 
proper,  or  would  conduce  to  the  safety  and  comfort  of  its  em- 
ployes; and  all  servants,  while  engaged  in  such  service,  with  a 
knowledge  of  such  rules  and  regulations,  are  bound  to  act  in 
conformity  therewith;  and  if  injuries  are  sustained  by  them, 
while  acting  in  violation  thereof,  no  recovery  can  be  had  of 
the  defendant  therefor  if  such  violation  was  the  cause  of,  or 
materially  contributed  to,  such  injury.  Whether,  before  the 
injury  complained  of,  the  defendant  in  this  case  had  adopted 
a  rule  requiring,  etc.,  and  whether  the  plaintifif  had  knowledge 
of  such  rule,  and  whether  he  was  violating  such  rule  when  ho 
was  injured,  and  whether,  if  he  was  so  violating  it,  such  vio- 
lation contributed  to  the  injury,  are  questions  of  fact,  to  be 
detennined  by  the  jury  from  the  evidence.     Ibid. 


CHAPTEE  XXXV. 

NEGOTIABLE  INSTRUMENTS. 


Sec.    1.  Presumption  in  favor  of  the  holder. 

2.  The  presumption  can  only  be  overcome  by  proof. 

8.  Innocent  purchaser — ^Taken  as  security. 

4.  Note  taken  in  payment  or  part  payment,  etc. 

5.  Assignee  with  notice  from  assignee  without  notice. 

6.  Indorsement  in  blank. 

7.  Assignee  after  maturity. 

8.  Assignee  without  consideration. 

9.  Assignee  before  maturity  without  notice,  etc 

10.  Burden  of  proof. 

11.  Assignee  with  notice  of  suspicious  facts. 

12.  Who  is  deemed  a  bona  fde  holder. 

13.  Assignee  with  knowledge. 

GUARA.NTOB   OF  OOLLKCTJON — JXDOKSKK    OK   AS8IGN0B — ILLmOIS. 

Sec.  14,  Liability  fixed  by  statute-— lUmois. 

15.  Intention  does  not  govern. 

16.  Due  diligence  deh'ned. 

17.  Suit  unavailing — Due  diligence  defined. 

18.  Part  of  note  collectible  against  nuiker. 

19.  Maker  removed  from  the  Stiite. 

20.  Insolvency  of  maker, 

21.  Execution  returned — No  property  found. 

22.  Insolvency  may  be  proved  by  other  evidence. 

23.  Return  of  the  officer  not  conclusive. 

24.  Execution  for  justice,  no  evidence  as  to  real  estate. 

25.  Possession  of  personal  property,  no  evidence  of  ownership. 

GUARANTOB  OF  rAYM>2!fT. 

26.  Guarantor — Liability  generally. 

27.  Name  of  a  third  person  on  the  back  of  the  note — Presumptions. 

28.  Liable  until  the  note  is  paid. 

29.  Delay  will  not  release. 

80.  Consideration  for  guaranty. 

31.  Release  of  guarantor  or  surety  by  alteration  of  the  note. 

32.  Extending  time — Release  of  guarantor. 

83.  Subsequent  promise  to  pay. 

IKDORSEB. 

84.  Demand  of  payment  and  notice. 
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85.  Failure  of  consideration — Burden  of  proof. 

86.  Consideration,  when  presumed. 

87.  Abandonment  of  claim  a  ^od  consideration. 

88.  Disputed  chiim  must  be  sustainable. 

89.  Want  of  consideration. 

40.  Not6  obtained  by  fraudulent  representation!* 

41.  Representations  must  be  material. 

42.  Note  obtained  by  fraud  and  circumvention. 

43.  Note  void  by  fraud  and  circumvention. 

44.  Fraud  in  the  consideration  not  sufficient. 

45.  Signing  without  reading. 
4G.  Mistake  as  to  legal  effect. 

47.  Reasonable  care,  what. 

48.  Must  use  reasonable  care  to  avoid  imposition* 

49.  Burden  of  proof. 

50.  Fraud  may  be  waived. 

51.  Note  stolen  or  wrorgfully  obtained. 

52.  Duress — Abuse  of  criminal  process. 
58.  Lawful  imprisonment  not  duress. 

54.  Giving  note  not  payment. 

55.  New  party— New  consideration. 

§  1.  Presumptions  in  Favor  of  the  Haider. — Tlie  court  in- 
structs the  jury,  that  the  possession  of  a  note,  indorsed  in 
Wank,  nnaccompanicd  by  any  declaration  or  other  evidence  in 
regard  to  it,  is  prima  facie  evidence  that  the  holder  is  the 
owner  of  it;  that  ho  took  it  for  value  before  it  became  due, 
and  in  the  regular  course  of  business.  1  Pars,  on  Notes  and 
Bills,  255;  Pettee  vs.  Prout^  3  Gray,  502;  Warren  vs.  6^7- 
man^  15  Me.,  70;  Diigan  vs.  U.  S.j  3  Wheat,  172;  Kelly  vs. 
Ford^  4  la.,  140;  Goodman  vs.  Simonds,  20  How.,  343;  Cook 
vs.  Helm^,  6  Wis.,  107;  Farwell  vs.  Mijers^  36  111.,  510; 
Stoddard  vs.  Burton,  41  la.,  582. 

That  the  indorsee  of  a  promissory  note,  in  the  absence  of 
proof  to  the  contraiy,  is  presumed  in  law  to  have  taken  it  in 
due  course  of  trade  before  maturity,  for  value  and  in  good 
faith. 

When  a  note  is  indorsed  without  date,  the  presumption  of 
law  is,  in  the  absence  of  proof  to  the  contrary,  that  it  was  in- 
dorsed before  it  became  due. 

When  the  assignment  of  a  promissory  note  is  without  date, 
the  law  raises  a  presumption  that  the  transfer  was  made  before 
the  maturity  of  the  note,  and  to  rebut  this  presumption  the 
burden  of  proof  is  npon  the  person  alleging  that  the  note  was 
assigned  after  maturity.     Richards  vs.  Betzer^  53  111.,  466. 
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§  2.  Presumption  can  only  be  Overcome  by  Proof. — A  person 
questioning  the  good  faith  of  the  assignment  of  a  note  in  the 
hands  of  an  assignee,  in  order  to  defeat  a  recovery,  must  prove, 
by  a  preponderance  of  evidence,  that  the  assignment  was  mado 
after  the  maturity  of  the  note,  or  that  it  was  not  made  for 
value,  or  that  the  transaction  was  for  some  fraudulent  purpose; 
or  that  the  assignee  took  the  note  with  notice  of  the  defense 
interposed  by  the  defendant.  1  Pars,  on  N.  &  B.,  255;  Cook 
vs.  Helms,  5  Wis.,  107;  Depuy  vs.  Schuyler^  45  111.,  306. 

The  c  )urt  instructs  the  jury,  that  the  note  introduced  in  evi- 
dence is  sufficient  jt?ri7?2/»  facie  evidence  to  entitle  the  plaint- 
iff to  recover  the  full  amount  thereof,  principal  and  interest, 
accordinor  to  the  terms  of  the  note,  less  the  credits  indorsed 
thereon. 

If  you  believe,  from  the  evidence,  that  the  note  in  question 
was  assigned  and  indorsed  by  the  payee  thereof,  to  the  plaintiff; 
and  if  you  also  find  that  there  is  no  evidence  that  it  was 
assigned  after  maturity,  or  that  the  plaintiff  took  it  with  notice 
of  the  alleged  defense  thereto,  or  that  it  was  so  assigned  with- 
out consideration,  then  the  law  will  presume  that  it  was  in- 
dorsed to  plaintiff  before  it  was  due;  that  he  paid  a  valuable 
consideration  therefor,  and  that  he  had  no  notice  of  any 
defense  to  the  said  note. 

§  3.  Innocent  Purchaser — ^Taken  as  Security. — Tlie  court  in- 
structs the  jury,  that  the  indorsee  of  a  promissory  note,  beforo 
its  maturity,  taking  it  as  security  for  a  pre-existing  debt,  in 
the  ordinary  course  of  business  and  without  any  express  agree- 
ment, is  deemed  a  holder  for  a  valuable  consideration,  and  he 
will  hold  the  note  free  from  defenses  on  the  part  of  the  maker, 
of  which  he  had  no  notice  at  the  time  of  taking  it.  1  Par- 
sons on  N.  &  B.,  218;  Bowman  vs.  Millison^  58  III.,  3G; 
Carlisle  vs.  Wishart,  11  Ohio,  172;  Outwrite  vs.  Porter^  13 
Mich.,  533;  Stevens  vs.  Campbell,  13  Wis.,  375;  Contra: 
Stalker  vs.  McDonald,  6  Hill,  93;  Ctok  vs.  JETeljuSy  5  Wis., 
107;  Grimm  vs.   Warner,  45  la.,  106. 

§  4.     Note  Taken  in  Payment  or  Part  Payment,  etc. — If  the 

jury  believe,  from  the  evidence,  that  before  the  alleged  trans- 
fer of  the  note,  the  said  A.  B.  {payeS)  was  indebted  to  tho 
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plaintiff,  and  that  the  said  note  was  assifi^ned  to  the  plaintiff 
.  by  the  said  A.  B.  in  {pcirf)  payment  of  such  an  indebtedness, 
then  the  plaintiff  is  what  is  known  in  law  as  an  innocent  pur- 
chaser of  the  note;  provided,  the  jury  fnrther  believe,  from 
the  evidence,  that  he  took  the  note  in  good  faith  before  it 
became  due,  and  without  any  notice  of  the  alleged  defense 
thereto.     Clary  vs.  ISarrency^  58  Ga.,  83. 

§  5.     Assignee  with  Notice  from  an  Assignee  without  Notice. — 

The  court  instructs  the  jury,  that  if  a  note  is  assigned  before 
maturity,  for  vahie,  to  a  bona  fide  purchaser,  without  notice,  the 
assignee  will  be  protected  against  any  defense  by  the  maker; 
and  a  subsequent  purchaser  of  the  note  from  such  assignee, 
even  with  notice,  will  succeed  to  his  rights  in  the  same  condi 
tion  he  held  them.  A  defense  to  the  note  having  been  once 
cut  off  bv  its  transfer  to  an  innocent  holder,  will  not  be  re- 
vived  by  a  subsequent  assignment  to  a  person  with  notice  of 
such  defense.     Woodworth  vs.  Iliintoon^  40  111.,  131. 

The  law  is,  that  the  holder,  for  value,  of  a  negotiable  note, 
may  recover  on  the  note,  though  he  was  fully  informed,  when 
he  received  it,  that  it  was  obtained  from  the  maker  by  fraud; 
provided,  such  holder  obtains  it  from  a  person  who  took  the 
note,  in  the  usual  course  of  business,  in  good  faith  and  for 
value.     Riley  vs.  Skawacker^  50  Ind.,  592. 

§  6.  Indorsement  in  Blank. — A  note  is  said  to  be  indorsed 
in  blank  when  the  indorser's  name  is  written  on  the  back, 
leavins:  a  blank  over  the  name  for  the  insertion  of  the  name 
of  an  indorsee,  or  person  to  whom  it  is  indorsed.  And  when 
the  indorsement  remains  in  blank,  the  note  may  be  passed 
from  person  to  person  bj'  mere  delivery,  and  the  last  holder 
has  the  right  to  fill  in  his  own  name  as  indorsee,  and  bring 
suit  on  the  note  in  his  own  name,  as  though  it  had  been 
indorsed  directly  to  him  in  the  fii-st  instance.  2  Parsons  on 
Notes  and  Bills,  19,  20;  Palmer  vs.  Marshall,  60  111.,  289. 

§  7.  Assignee  after  Maturity. — An  assignee  of  a  promissory 
note,  who  takes  it  after  maturity,  is  supposed  to  have  notice 
of  any  defense  that  exists  against  it;  and  such  defense  may 
be  made  as  effectually  against  the  note  in  the  hands  of  such 
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assignee  as  if  tlie  suit  had  been  brought  by  the  original  payee 
of  the  note.     Davis  vs.  Neleigh^  7  Neb.,  78. 

§  8.  Assignment  without  Ck>nsideration. — The  jury  are  in- 
structed, that  when  a  promissory  note  is  assigned  without  any 
consideration  therefor,  the  assignee  takes  it  as  a  mere  vohm- 
teer,  and  holds  it  subject  to  all  its  infirmities,  the  same  as 
if  he  had  had  actual  notice  of  them  at  the  time  of  the  assigrii- 
ment,  or  as  if  the  note  had  been  ^assigned  to  him  after  its 
maturity.     1  Parsons  on  Notes  and  Bills,  262. 

§  9.  Assignee  before  Maturity  without  Notice,  etc  —  Tlie 
court  instructs  the  jury,  as  a  matter  of  law,  that  the  consider- 
ation of  a  negotiable  note  ciinnot  be  impeached  in  the  hands 
of  an  innocent  purchaser,  for  value,  who  has  received  it  in 
good  faith  before  it  becama  due,  without  any  notice  of  such 
defense. 

§  10.  Burden  of  Proof. — If  the  jnry  believe,  from  the  evi- 
dence, that  the  defendant  made  the  note  in  question,  then, 
under  the  issues  in  this  case,  the  defendant  assumes  the  burden 
of  proving,  by  a  preponderance  of  evidence,  not  only  that 
the  consideration  of  the  note  has  failed  in  part  (or  has  wholly 
failed)^  as  alleged  in  his  pleas,  but  also  that  the  plaintiff  took 
the  said  note  after  it  became  due,  or  without  paying  any  con- 
sideration therefor,  or  that  he  had  notice  of  the  alleged  fail- 
ure of  consideration  at  the  time  he  purchased  the  note,  if  it 
appears,  from  the  evidence,  that  he  did  purchase  it 

§  11.  Assignee  with  Notice  of  Suspicious  Facts. — Tlie  court 
instructs  the  jury,  that  where  a  person  takes  an  assignment  of 
a  promissory  note  for  a  valuable  consideration,  before  due, 
and  is  not  guilty  of  bad  faith,  even  though  he  may  be  guilty 
of  gross  negligence,  he  will  hold  it  by  a  title  valid  against  all 
the  world,  and  it  will  not  be  subject  to  the  defense  of  a  fail- 
ure of  consideration  in  his  hands.  Lctfayette  Sav.  Bk.  vs.  St, 
Zouis^  4  Mo.  App.,  276. 

A  party  who  t'^kes  commercial  paper,  by  indorsement  be- 
fore due,  without  knowledge  of  any  defects  of  title  or  defense 
to  it,  and  for  a  valuable  consideration,  will  take  a  good  title 
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iinaffected  by  any  defense  goin^  to  the  consideration.  Sus- 
picion of  the  defect  of  title*  or  knowledge  of  circnmstances 
which  would  excite  suspicion  in  the  mind  of  a  prudent  man, 
will  not  defeat  his  title,  or  let  in  a  defense  not  otherwise  ad- 
missible against  it  in  his  hands.  That  result  can  only  be  pro- 
duced by  bad  faith  on  his  part.  Comstock  vs.  Hannah^  76  111., 
631 ;  Edwd.  on  B.  &  N.,  318 ;  Goodman  vs.  Harvey^  4  A.  &  E. 
870 ;  1  Pars,  on  N.  &  B.,  258 ;  Goodman  vs.  Simxmdsy  20 
How.,  343-363 ;  Farrell  vs.  Loiyett,  68  Me.,  326. 

Although  the  assignee  of  a  note  may  have  reason  to  know, 
or  may  actually  know,  when  he  buys  it,  for  what  the  note  was 
given,  that  fact  alone  will  not  make  him  clitirgeablo  with 
knowledge  of  special  defenses  to  it;  and  in  this  case,  although 
the  jury  may  believe,  from  the  evidence,  that  the  plaintiflE 
knew  when  he  purchased  the  note  that  it  was  given  for,  etc., 
yet,  if  the  jury  further  believe,  from  the  evideii t-^,  that  he  had 
no  notice  of  the  special  defense  now  set  up  by  the  defendant, 
and  had  no  reason  to  susj^cct  it,  he  will  not  be  clia.-geablc  with 
notice  or  the  same;  nor  can  he  be  aflfected  with  snch  de- 
fense in  this  suit;  provided,  the  evidence  shows  that  the  said 
note  was  assigned  to  him  in  good  faith  for  a  valuable  considera- 
tion, before  the  maturity  of  the  note.  Borden  vs.  Glark^  26 
Mich.,  410. 

§  12.  Who  Deemed  a  Bona  Fide  Holder. — A  holder  of  negoti- 
able paper,  who  takes  it  before  maturity,  for  a  valuable  con- 
sideration, in  the  nsual  course  of  business,  without  knowledge 
of  facts  which  impeach  its  validity,  as  between  antecedent 
parties,  is  deemed  a  hona  fide  holder.  Groaby  vs.  Tanner^  40 
la.,  136 ;    Twttchell  vs.  McMurtrie,  77  Penn.  St.,  383. 

In  order  to  defeat  a  promissory  note  in  the  hands  of  a  hona 
fide  holder,  it  is  not  enough  to  show  that  he  took  it  under  cir- 
cumstances calculated  to  excite  suspicion.  To  defeat  the  note 
in  his  hands  it  must  appear,  by  a  preponderance  of  evidence, 
that  he  was  guilty  of  a  want  of  honesty,  or  of  bad  faith  in 
acquiring  it.  Johnson  vs.  Way^  27  Ohio  St.,  374;  Shreevea 
vs.  Allen^  79  HI.,  553;  Hamilton  vs.  MarJcs^  63  Mo.,  167; 
Moorehead  vs.  Gilmore^  77  Penn.  St,  118. 

The  jury  are  instructed,  that  a  party  about  to  take  an  assign- 
ment of  a  promissory  note,  is  under  no  obligation  to  call  upon 
28 
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the  maker  and  make  inquiry  as  to  possible  defenses,  which  he 
may  have,  but  of  which  the  purchaser  has  no  notice,  either 
from  something  appearing  on  the  face  of  the  paper,  or  from 
facts  communicated  to  him  at  the  time.  Houry  vs.  JSjppingeTj 
84  Mich.,  29;  Murray  vs.  Beckwithy  81  111.,  43. 

§  13.  Assignee  with  Knowledge. — If  the  jury  believe,  from 
the  evidence,  that  the  plaintiff,  before  he  purchased  said  note, 
knew,  or,  as  an  ordinarily  prudent  man,  had  reason  to  believe, 
from  circumstances  brought  to  his  knowledge,  before  he  pur- 
chased it,  that  the  defendant  had,  or  claimed  to  have,  a  defense 
to  said  note,  or  to  some  part  of  it,  tlicn  the  plaintiff  is  not  an 
innocent  holder  of  said  note.  1  Pars,  on  N.  &  B.,  258;  Edwd. 
on  B.  &  N.,  320. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  is 
not  an  innocent  holder  of  said  note,  as  explained  in  these  in- 
fatructions,  then  the  defendant  is  entitled  to  set  up  the  same 
defenses  to  it  that  he  could  have  set  up  if  suit  had  been 
brought  by  the  payee  of  said  note. 

GUAEANTOE     OF     COLLECTION — INDORSEE     OB     ASSIGNOR,    UNDEB 

THE   STATUTE  OF  ILLINOIS. 

Note. — The  liability  of  an  indorser  or  assignor  of  a  promissory  note,  un- 
der the  statutes  of  Illinois,  is  substantially  the  same  as  that  of  a  guarantor  of 
collection  by  the  law  merchant,  except,  perhaps,  that  the  guarantor  is  entitled 
to  reasonable  notice  if  the  holder  fails  to  collect  from  the  maker.  2  Pars, 
on  N.  &  B.,  141;  Wolf e  v%.  Brown,  h  Ohio  St.,  o04:  Daij  vs.  Elmore.  ^ 
Wis.,  190;  GilUngham  vs.  Bourdman.  29  Me.,  79;  Ransom  rs.  Shenrood, 
26  Conn.,  437;  Camden  vs.  Dor  emus,  S  How.,  515;  Green  vs,  Thompson^ 
33  la.,  293;  Judson  vs.  Gookins,  37  111.,  286, 

§  14.  Liability  Fixed  by  Statute — Illinois. — The  Jury  are  in- 
structed, that  tinder  the  laws  of  this  State,  the  assignor  of  a 
promissory  note  is  liable  to  pay  the  same  to  the  assignee;  pro- 
vided, the  assignee  shall  have  nsed  dne diligence  to  collect  the 
same  from  the  maker,  by  the  institution  and  prosecution  of  a 
suit  against  him;  and  if  the  jury  believe,  from  the  evidence, 
that  the  institution  of  such  suit  would  have  been  unavailing  to 
collect  the  note,  or  any  part  of  it,  from  the  maker,  or  if  the 
maker  had  absconded,  resided  out  of,  or  had  left  the  state 
when  the  note  became  due,  then  the  assignor  would  be  liable 
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witliout  tho  institution  of  a  suit,  tho  same  as  if  due  diligence 
by  suit  had  been  used  against  the  maker.  Mason  vs.  BarU/ii^ 
si  m.,  349;  Beaitie  vs.  Browne^  64  III,  360. 

§  15.  Intention  does  not  Govern. — The  jury  are  mstructed, 
that  it  is  immaterial  in  this  case  what  idea  the  defendant  had 
as  to  his  liability  as  the  indorser  of  the  note;  such  liability  is 
fixed  by  law.  And  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  sold  and  indorsed  the  note,  then  he  is  liable, 
in  law,  as  tho  indorser,  whatever  may  have  been  his  intention 
or  understanding  at  the  time.  ILiwkinaon,  vs.  Olson^  48  111., 
277. 

§  16.  Due  Diligence  Defined. — The  court  instructs  the  jury, 
that  in  order  to  hold  the  indorser  of  a  note  liable  on  his  in- 
dorsement, it  is  not  necessary  that  the  holder,  in  his  attempts 
to  collect  the  note  of  the  maker,  should  have  used  the  greatest 
possible  degree  of  diligence.  He  is  only  requii*ed  to  use  such 
diligence  as  is  ordinarily  used  by  careful,  vigilant  and  prudent 
men  in  the  conduct  of  their  own  affairs.  2  Pars,  on  N.  &  B., 
141. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
instituted  a  suit  on  the  note  in  question,  against  the  maker,  in 
the  circuit  court  of  the  county  in  which  the  maker  resided,  at 
the  first  term  of  said  court  after  the  note  became  due,  and 
prosecuted  said  suit  to  final  judgment,  with  all  reasonable  dili- 
gence, and,  after  the  judgment  was  obtained,  with  all  reason- 
able diligence  cansed  an  execution  to  issue  thereon,  and  placed 
the  same  in  the  hands  of  the  sheriff  of  said  county;  and  if  the 
jury  further  believe,  from  the  evidence,  that  the  sheriff  at  no 
time  during  the  life  of  the  execution,  was  able  to  find  property 
of  the  defendant  in  the  execution  to  satisfy  the  same,  or  any 
part  thereof,  and  that  at  the  expiration  of  {ninety)  days  from 
its  issue  he  returned  the  execution,  no  property  found,  then  tho 
plaintiff  is  entitled  to  recover  in  this  suit  the  amount  of  said 
note  and  interest,  provided  the  jury  further  believe,  from  the 
evidence,  that  during  the  time  the  sheriff  so  held  the  execu- 
tion, and  ever  since  that  time,  said  A.  B.  has  had  no  property, 
out  of  which  the  said  execution,  or  any  part  thereof,  could 
have  been  made  by  the  exercise  of  ordinary  diligence  on  tlie 
part  of  the  plaintiff.    Judson  vs.  Gookin^  37  III.,  286. 
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If  the  jury  balieve,  from  the  evidence,  that  the  plaintiff 
prosecuted  the  maker  of  the  note  by  suit  at  the  first  term  of 
court  after  the  note  was  due,  and  recovered  judgment  upon  it 
at  said  term,  and,  with  all  reasonable  diligence,  had  his  execu- 
tion issued  to  the  sheriff  of  the  county  where  the  maker  of 
the  note  resided,  and  the  sheriff  returned  the  said  execution,  in 
whole  {or  in  part)  unsatisfied,  and  no  property  found,  then 
the  plaintiff  is  entitled  to  recover;  provided  the  jury  believe, 
from  the  evidence,  that  the  defendant,  in  the  execution,  has 
had  no  property  in  his  possession  liable  to  be  taken  on  said 
execution,  as  explained  in  these  instructions,  since  the  maturity 
of  the  said  note,  and  before  the  commencement  of  this  suit,  or 
no  such  property  known  to  the  plaintiff  or  his  attorney,  or 
which  they  might  have  discovered,  by  the  exercise  of  reason- 
able care  and  dilisrence  directed  to  that  end. 

In  order  to  render  the  assignor  of  a  promissory  note  liable 
on  his  indorsement,  upon  the  ground  that  the  holder  has  used 
due  diligence  to  collect  the  note  from  the  maker,  the  assignee 
must  show,  by  a  preponderance  of  evidence,  that  he  instituted 
a  suit  against  the  maker  and  prosecuted  it  to  judgment,  at  the 
earliest  practicable  timo,  and  that  he  took  steps  to  enforce 
payment  of  the  judgment,  by  issuing  an  execution  thereon,  and 
placing  the  same  in  the  hands  of  the  proper  officer,  as  soon  as 
this  could  be  done  by  the  exercise  of  reasonable  diligence  in 
that  behalf. 

Our  statute,  in  relation  to  promissory  notes,  makes  the  in- 
dorser  or  assignor  of  a  promissory  note  liable  only  in  case  the 
assignee  has  used  due  diligence  to  collect  the  money  from  the 
maker. 

Due  diligence  does  not  consist  in  merely  instituting  a  suit 
against  the  maker  and  prosecuting  it  to  judgment,  but,  in 
order  to  show  this  diligence,  the  assignee  must  show,  by  a 
preponderance  of  evidence,  that  within  the  county  where  the 
suit  was  commenced  he  had  used  all  the  means  that  the  law 
has  furnished  him  with  to  enforce  the  collection  of  the  money. 
Holbrooh  vs.  Vibbardy  2  Scam.,  465;  Wilson  vs.  Binford^  54 
Ind.,  569. 

§  17.  What  Is  Due  Diligence — ^Suit  Unavailing. — Tliat  when 
a  note  is  assigned  by  the  payee,  the  intention  of  the  law  is, 
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that  the  assi^ee  shall  make  the  amount  out  of  the  maker  of 
the  note>  if  it  can  be  done  bj  reasonable  diligence. 

Dae  and  reasonable  diligence  means  such  diligence  aa  a  care- 
ful, diligent  and  prudent  man  would  ordinarily  exercise  in 
the  conduct  of  his  own  affairs.  Jvdaon  vs.  Oookina^  37  Hi., 
286. 

The  jury  are  instructed,  that  when  the  indorsee  seeks  to 
recover  against  the  indorser  of  a  promissory  note,  upon  the 
ground  that  a  suit  against  the  maker  wou^d  have  been  unavail- 
ing, tlie  fact,  if  proved,  that  the  maker  was  solvent  when  the 
note  came  due,  will  not  affect  the  liability  of  the  indorser,  if 
it  appears,  from  the  evidence,  that  such  solvency  did  not  con- 
tinue until  a  suit  against  the  maker  could  have  been  made 
availing. 

If  the  jury  believe,  from  the  evidence,  that  on  or  about, 
etc.,  the  defendant  sold  to  the  plaintiff  the  note  shown  in  evi- 
dence, and  then  and  there  assigned  the  same  to  him  by  writini^ 
his  name  on  the  back  thereof,  and  that  at  the  time  when  the 
note  came  due  the  said  makers,  and  each  of  them,  was  insolv- 
ent, and  have  ever  since  remained  so,  and  that  a  suit  against 
them  would  have  been  unavailing,  then  the  jury  should  find 
the  issues  for  the  plaintiff,  and  assess  the  damages  at  the 
amount  due  on  said  note.  McClurg  vs.  Fryevy  15  Penn.  St., 
293;  Crrilllgham\&.  Bordman,^^  Me.,  79;  Bull  vs.  BUss,  30 
Vt,  127;  Sione  vs.  lioch-feller,  29  Ohio  St.,  625;  Miles  vs. 
Linnelly^l  Mass., 298.  But  ree  Bosinan  vs.Al'erly^  39  Mich., 
710;  Frank  vs.  Marshy  29  Wis.,  649;  Craig  vs.  PerkiiiSy  40 
N.  T.,  181. 

§  18.  Part  of  Note  Collectible  against  Maker. — Though  the 
jury  may  believe,  from  the  evidence,  that  by  the  use  of  reason- 
able diligence  against  the  makers,  a  portion  of  the  note  could 
have  been  made  out  of  them,  but  not  the  whole  of  it,  then  the 
plaintiff  is  entitled  to  recover,  in  this  action,  the  residue  of 
the  debt,  which  could  not  have  been  made  by  suit,  and  reason- 
able diligence  against  the  makers. 

§  19.  Maker  Removed  from  the  State. — Tlie  law  does  not 
require  that  the  assignee  of  a  promissory  note  shall  resort  to 
the  extraordinary  process  of  attachment  against  the  maker 


438  NEGOTIABLB   INSTKXrMENTB. 

before  he  can  hold  the  indorser  liable.  If  the  jury  believe, 
from  the  evidence,  that  before  the  maturity  of  the  note  in 
question  the  maker  of  the  note  had  removed  from  this  state 
and  was  residing  out  of  this  state  when  the  note  became  due, 
then  the  plaintiflE  had  a  right  to  proceed  at  once  against  the 
defendant  and  hold  him  responsible  for  the  payment  of  the 
note.     Titus  vs.  Seward^  68  Ind.,  456, 

§  20.  Insolvency  of  Maker. — If  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  could  not  have  collected  the  amount 
of  said  note,  or  any  part  of  it,  from  the  maker,  by  due  dili- 
gence, in  the  institution  and  prosecution  of  a  suit  against  him, 
at  any  time  after  the  note  became  due,  and  before  the  com- 
mencement of  this  suit,  then  the  plaintiff  is  entitled  to  recover. 

If  the  jury  believe,  from  the  evidence,  that  the  maker  of 
the  note  in  question,  at  the  time  the  same  came  due,  had  no 
property  except  what  was  exempt  from  execution,  as  explained 
in  these  instructions,  and  that  he  was  insolvent,  and  that  that 
condition  of  things  continued  to  the  commencement  of  this 
suit,  then  the  plaintiff  was  under  no  obligation  to  commence  a 
suit  against  the  maker  of  the  note,  in  order  to  hold  the  de- 
fendant liable. 

If  the  jury  believe,  from  the  evidence,  that  at  all  times,  after 
the  note  came  due,  the  institution  of  a  suit,  by  the  plaintiff^ 
against  the  maker,  would  have  been  unavailing  to  collect  the 
amount  of  said  note,  or  any  part  of  it,  then  the  jury  should 
fiud  for  the  plaintiff. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  when 
the  note  fell  due,  the  maker  was  notoriously  insolvent,  and  has 
so  continued  up  to  the  time  of  the  commencement  of  this  suit* 
and  that  the  prosecution  of  a  suit  against  him  would  have 
been  unavailing  to  obtain  the  amount  due  on  the  note,  or  any 
part  thereof,  the  jury  should  find  for  the  plaintiff. 

§  21.  Execution  Returned — No  Property  Fonnd. — The  court 
instructs  the  jury,  that  the  return,  by  a  constable,  of  an  execu- 
tion,, issued  against  the  maker  of  the  note,  unsatisfied,  or  no 
property  found,  is  proper  evidence  to  be  considered  by  the 
jury,  with  all  the  other  evidence  in  the  case,  as  tending  to 
show  that  the  defendant  in  the  execution  had  no  personal 
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property,  subject  to  execution,  wliile  the  execution  was  in  the 
hands  of  the  ojfficer,  nor  at  the  time  of  such  retui*n. 

The  execution  returned,  no  property  found,  by  the  sheriff  of 
this  county,  is  proper  evidence  to  be  considered  by  the  jury^ 
with  all  the  other  evidence  in  the  case,  as  tending  to  show  that 
tlie  maker  of  the  note  had  no  personal  or  real  property  in  this 
county,  subject  to  execution,  during  the  time  the  sheriff  held 
such  execution,  nor  at  the  time  of  said  return. 

§  22.     Insolvency  may  be  Proved    by  .  Other  Evidence. — The 

court  further  instructs  the  jury,  that  the  fact  that  a  suit  against 
tlie  maker  would  have  been  unavailing,  may  be  proved  by  any 
other  legal  testimony,  as  well  as  by  the  return  of  an  execution 
against  him  unsatisfied.  To  entitle  the  plaintiff  to  recover,  it 
is  only  necessary  for  the  jury  to  believe,  from  the  evidence, 
that  such  suit  would  have  been  unavailing.  2  Pars,  on  N.  & 
13.,  1J:2;  IloberU  vs.  Easkell,  20  111.,  59. 

§  23.  Return  of  the  Officer  not  Conclusive. — The  court  in- 
structs the  jury,  that  the  executions,  introduced  in  evidence 
with  the  returns  thereon  indorsed  of  no  property  found,  are 
not  alone  conclusive  evidence  that  the  maker  of  the  note  was 
at  the  time  insolvent,  or  that  due  diliorence  against  him  would 
have  been  unavailing.    RoberU  vs.  Haskell^  20  111.,  59, 

§  24.  Execution  IVom  Justice,  no  Evidence  Regarding  Real 
Estate. — Tlie  jury  are  further  instructed,  that  the  return  of  an 
ofBcer,  of  no  -property  found,  on  an  execution  issued  by  a 
justice  of  the  peace,  is  no  evidence  that  the  defendant  in  the 
execution  did  not  have  real  estate  in  the  county,  liable  to  exe- 
cution, at  the  date  of  such  return. 

§  25,     Possession  of  Personal  Property  Evidence  of  Ownership. 

— The  court  instructs  the  jury,  that  when  one  person  sells  per- 
sonal property  to  another,  and  retains  possession  of  it,  the 
property  would  be  subject  to  levy  under  an  execution  against 
the  seller,  so  long  as  it  remains  in  his  possession,  such  a  sale 
being,  in  law,  fraudulent,  as  against  subsequent  purchasers 
in  good  faith,  and  execution  creditors  of  the  seller.  Bump  on 
Fraud.  Con.,  60. 
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If  the  jury  believe,  from  the  evidence,  that  A.  B.,  the 
maker  of  the  note  in  question,  had  in  his  possession  property 
subject  to  execution,  as  explained  in  these  instructions,  suffi- 
cient in  value  to  have  paid  the  notes,  at  any  time  after  a  judg- 
ment might  have  been  obtained  against  him,  by  the  use  of 
reasonable  diligence,  and  before  the  commencement  of  this 
suit,  then  the  jury  should  find  for  the  defendant. 

The  possession  of  personal  property  is  prima  fade  evi- 
dence of  ownership;  and  in  this  case,  if  the  jury  believe,  from 
the  evidence,  that  after  the  maturity  of  the  note,  and  after  a 
judgment  might  have  been  obtained  thereon  against  the  maker, 
and  before  the  commencement  of  this  suit,  A.  B.,  the  maker 
of  the  note,  was  in  possession  of  personal  property,  sufficient 
in  value  to  have  paid  the  note,  over  and  above  his  property 
exempt  from  execution,  then  it  was  the  duty  of  the  plaintilf 
to  use  all  reasonable  diligence  to  make  the  debt  out  of  the 
maker  of  the  note,  by  getting  a  judgment  and  levying  an  exe- 
cution on  such  property,  and  trying  the  tit'e  to  the  same,  if  it 
was  claimed  by  others;  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  plaintiff  did  not  do  so,  and  that  on  this  trial  he 
lias  failed  to  overcome  or  remove  the  presumption  of  owner- 
ship arising  from  such  possession,  by  a  preponderance  of  evi- 
dence, then  the  jury  should  find  for  the  defendant. 

If  the  jury  believe,  from  the  evidence,  that  at,  or  about,  the 
time  the  note  in  question  became  due,  and  shortly  afterwards, 
the  maker  had  property  in  his  posfcession,  not  exempt  from  ex- 
ecution, as  explained  in  these  instructions,  sufficient  to  have 
paid  the  said  note,  or  any  considerable  part  of  it,  then  the  pre- 
sumption of  law  is,  that  such  property  belonged  to  him,  and 
that  by  the  use  of  due  diligence  in  the  institution  and  prosecu- 
tion of  a  suit  against  the  maker,  the  amount  of  the  note,  or  a 
part  of  it,  could  have  been  made  out  of  the  maker;  and  the 
burden  of  proof  is  on  the  plain tiflE  to  show,  by  a  preponder- 
ance of  the  evidence,  that  such  property  did  not  belong  to  the 
said  S.  M.,  or  that,  for  some  reason,  it  was  not  available  for  the 
payment  of  said  note. 

To  render  the  assignor  of  a  note  liable  thereon,  the  holder 
must  have  used  due  diligence  to  collect  it,  by  tlie  institution 
or  prosecution  of  a  suit  against  the  maker,  unless  it  appears, 
by  a  preponderance  of  the  evidence,  that  the  institution  of 
such  suit  would  have  been  unavailing. 
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To  cxcnse  the  holder  of  a  note  from  the  use  of  diligence  to 
collect  it  of  the  maker,  it  is  not  sufficient  to  show  that  the 
maker  had  no  visible  property  in  his  hands,  or  possession;  it 
must  be  farther  proved,  by  a  preponderance  of  evidence,  that 
he  apparently  had  no  means  with  which  to  pay  the  note,  or 
was  so  insolvent  as  to  be  unable  to  pay  it. 

The  court  instructs  the  jury,  that,  even  though  they  should 
believe,  from  the  evidence,  tliat  at  the  time  the  note  fell  due, 
the  maker,  S.  M.,  was  insolvent,  still,  if  the  jury  should  fur- 
ther believe,  from  the  evidence,  that  had  the  plaintiff  used 
due  dilipjence  in  the  collection  of  tlie  note,  he  could  have  col- 
lected tlie  same  from  the  maker,  then  the  jury  will  find  for 
the  defendant. 

If  the  jury  believe,  from  the  evidence,  tliat  after  a  judg- 
ment might  have  been  obtained  against  tlie  maker  of  the 
note,  and  before  the  commencement  of  this  suit,  he  had  per- 
sonal proj^rty,  not  exempt  from  execution,  as  explained  in 
these  instructions,  sufficient  to  have  paid  the  debt,  or  some 
c  )n8iderable  part  of  it,  such  state  of  facts  raises  a  presumption 
that  the  note,  or  such  part  of  it,  could  Iiave  been  collected  of 
the  maker. 

If  the  jury  believe,  from  the  evidence,  that  S.  M.,  the 
maker  of  the  note,  was  in  possession  of,  and  had  under  his 
control,  personal  property  during,  etc.,  such  possession  is  pre- 
sumptive evidence  that  he  owned  said  property;  and  unless 
the  jury  believe,  from  the  evidence,  that  some  one  else  owned 
the  property,  tlie  presumption  would  be  that  it  really  belonged 
to  tlie  said  S.  M.     Roberta  vs.  Haskell,  20  III.,  59. 

GUARANTOR  OF  PAY^IENT. 

Note.— There  ia  much  diversity  of  opinion  amongf  the  courts  of  the 
different  «tate9,  as  to  the  nature  of  the  contract  to  be  implied  from  the 
blank  indorsement  of  one  not  a  party  to  the  bill  or  note,  when  the  paper  is 
negotiable,  and  the  indorsement  is  made  before  its  delivery  to  the  payee. 
In  some  states,  one  indorsing  in  such  manner,  is  prima  facie,  regarded  as  a 
guarantor;  in  others,  as  an  indorser;  and  in  others,  as  a  joint  promisor,  or 
surety.  But  in  most  of  the  states,  the  effect  of  such  an  indorsement  is  held 
to  depend  upon  the  intention  of  the  parties,  which  may  be  ascertained  by 
parol  evidence.    2  Pars,  on  N.  &  B.,  119. 

§  26.     Guarantor — Liability    Generally.  —  The    jury  are  in- 
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structed,  that  a  guarantor  of  a  promissory  note  cannot  be  made 
liable  beyond  tlie  express  terms  of  his  contract  or  undertak- 
ing. He  has  a  right  to  prescribe  the  terms  and  conditions 
upon  which  he  will  assume  a  responsibility,  and  no  other  per- 
son has  a  right  to  change  those  terms,  not  even  with  the 
design  of  diminishing  the  probabilities  of  ultimate  loss  by  the 
guarantor;  and  it  is  wholly  immaterial  whether  the  change  is 
advantageous  to  him  or  not.  Ryan  vs.  The  Trustee^y  14  111., 
20. 

§  27.  Name  of  Third  Person  on  Back  of  Note. — That  the 
signature  of  a  third  party,  in  blank,  on  the  back  of  a  note  in 
the  hands  of  the  payee,  is  presumptive  evidence  that  it  was 
placed  there  as  a  guaranty  at  the  time  of  the  execution  of  the 
note. 

If  the  jury  believe,  from  the  evidence,  that  tlie  defendant 
wrote  his  name  on  the  back  of  the  note  in  question  before  it 
was  delivered  to  the  payee,  then  the  presumption  of  law  is, 
that  he  indorsed  the  note  as  a  guarantor  of  the  payment  of  the 
same,  and  in  such  C4ise  the  defendant  would  become  liable  to 
pay  the  note  at  maturity,  if  it  was  not  then  paid  by  the  maker ; 
unless  the  jury  further  believe,  fi'om  the  evidence,  that  it  was 
expressly  agreed  and  understood  by  the  parties  to  the  note, 
when  the  defendant  indorsed  it,  that  he  did  not  indorse  it  as 
guarantor  of  the  payment. 

That  where  the  name  of  a  person,  not  the  payee  of  a  note,  is 
indorsed  on  it,  before  delivery,  in  the  absence  of  evidence  to 
the  contrary,  he  indorses  it  as  a  guarantor.  Glickauf  vs. 
Kauftnaniiy  73  111.,  37. 

§  28.     Liable  until  Note  is  Paid.— Tliat  the  liability  of  the 

guarantor  of  a  note  continues  until  the  note  is  ])aid  or  barred 

by  the  statute  of  limitations,  and  he  is  not  discharged  by  a 

mere  delay  in  bringing  suit  against  the  maker.     JParkhurst  va 

Vail,  73  111.,  343. 

§  29.  Delay  will  not  Release. — That  mere  delay,  on  the  part 
of  a  creditor,  to  proceed  against  the  principal  debtor,  does  not 
discharge  the  surety;  all  that  the  surety  has  a  right  to  require 
is  that  the  creditor  should  do  no  affirmative  act  to  its  preju- 
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dice.     YlUars  vs.  Palmer,  67  111.,  204;  Edwd.  on  B.  &  K, 
292 ;  2  Pars,  on  N.  &  B.,  246. 

§  30.  Consideration  for  Gnaranty. — The  jnry  are  instructed, 
as  a  matter  of  law,  that  to  render  a  contract  of  guaranty  bind- 
ing, it  must  be  njXin  a  good  or  valuable  consideration.  If  a 
guaranty  is  placed  upon  the  back  of  a  note,  at  the  time  of  its 
execution  or  before  its  delivery  to  the  payee,  so  as  to  form  a 
]^rt  of  the  original  transaction,  then  no  other  consideration 
need  be  shown. 

But  when  the  name  of  a  guarantor  is  written  on  the  back  of 
a  note,  after  its  delivery  to  the  payee,  then,  to  make  the  guar- 
antor liable,  the  jury  must  believe,  from  the  evidence,  that 
there  was  some  new  consideration  for  such  guaranty.  Joalyn 
vs.  Collinson,  26  III.,  61;  2  Pars,  on  N.  &  B.,  126;  Ware  vs. 
Adams,  24  Me.,  177;  White  vs.  White,  30  Vt.,  338. 

If  a  third  party  signs  his  name,  as  a  guarantor,  upon  a 
promissory  note,  before  its  delivery  to  the  payee,  the  con- 
sideration of  the  note  will  bo  presumed  to  be  the  consideration 
of  tlie  guaranty;  but  if  he  signs  it  after  delivery  to  the  payee, 
then  a  consideration  must  be  shown. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
signed  his  name  on  the  back  of  the  note  in  question  at  the 
time  it  was  made,  and  before,  or  at  the  time,  it  was  delivered 
to  the  payee,  then  the  defendant  would  be  bound  by  his  con- 
tract of  guaranty,  without  any  consideration  therefor,  other 
than  the  consideration  of  the  note,  provided  the  jury  believe, 
from  the  evidence,  that  the  defendant  signed  the  note  in  the 
capacity  of  guarantor. 

§  31.  Release  of  Guarantor  or  Surety — Alteration  of  Note. — The 
law  is  that,  if  a  promissory  note  is  signed  by  a  party,  as  surety 
or  guarantor,  while  blank  as  to  (time  and  place  of  payment) 
and  in  this  condition  is  intrusted  to  the  principal  to  deliver 
to  the  payee,  and  the  principal  fills  up  these  blanks  differently 
from  what  had  been  agreed  upon,  then  the  surety  or  guaran- 
tor makes  the  principal  his  agent  for  filling  such  blanks,  and 
he  will  be  bound  by  the  note  as  thus  filled  up.  Gottrupt  vs. 
Williamson,  61  Ind.,  599. 

The  law  is,  that  if  a  party  to  a  negotiable  instrument, 
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intinist  it  to  the  custody  of  another  with  Wanks  not  filled  up, 
whether  it  be  for  the  accommodation  of  the  person  to  whom 
it  is  intrusted,  or  to  be  used  for  his  own  benefit,  the  instru- 
ment carries  on  its  face  an  implied  authority  to  fill  up  the 
blanks  and  perfect  the  instrument.  As  between  such  party 
and  an  innocent  third  party,  the  person  to  whom  the  note 
was  intrusted,  must  be  deemed  to  be  the  agent  of  the  party 
who  committed  the  instrument  to  his  custody.  Bank  of  P, 
vs.  JS^eal,  22  How.,  96. 

If  the  jury  believe,  from  the  evidence,  that  the  name  of 
C.  H.  was  placed  on  the  note  in  suit  after  the  execution  of 
the  guaranty,  tlien  the  burden  of  proving,  by  a  preponderance 
of  evidence,  that  said  name  was  placed  upon  said  note  with 
the  knowledge  and  consent  of  the  defendant,  is  upon  the  plaint- 
iff, and  if  the  evidence,  upon  this  point,  is  equally  balanced,  the 
jury  must  find  for  the  defendant 

Whether  the  adding  of  the  name  of  C.  H.  to  the  note,  after 
the  execution  of  the  guaranty,  was  a  benefit  or  an  injury  to  the 
guarantor,  is  not  a  subject  of  inquiry  for  the  jury — the  on^y 
question  for  them  is,  was  it  done  after  the  guaranty  was  writ- 
ten, and,  if  yes,  was  it  done  with  or  without  the  consent  of 
the  defendant;  and  if  the  jury  believe,  from  the  evidence, 
that  it  was  so  done,  without  his  consent,  this  would  render  his 
guaranty  void,  although  such  signing  may  have  been  a  benefit 
to  the  defendant. 

§  32.  Release  of  Guarantor — ^Extendin^  Time. — Tlie  court  in- 
stnicts  the  jury,  that  a  valid  agreement  between  the  payee  or 
holder  and  the  principal  maker  of  a  promissory  note,  for  an 
extension  of  the  time  of  payment  of  tlie  note  for  a  definite 
and  fixed  period  of  time,  after  its  maturity,  will  release  the 
guarantor  {or  surety\  unless  he  consents  to  the  agreement  at 
the  time  it  is  made,  or  afterwards  ratifies  it.  Edwd.  on  B.  & 
N.,  29J;  2  Bars,  on  N.  &  B  ,  245;  Danforth  vs.  Si7nj)le,  73 
111.,  170;  Tracey  vs.  Quillon  et  al,^  65  Ind.,  249;  Barron  vs. 
Cody,  40  Mich.,  259;  Kittle  vs.  Wilson,  7  Neb.,  76. 

K  you  believe,  from  the  evidence  in  this  case,  that  the 
defendant  executed  the  guaranty  on  the  note  before  its  deliv- 
ery to  the  payee,  and  if  you  further  believe,  that  at  the  time 
he  so  executed  the  said  guaranty,  it  was  understood  and  agreed 
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by  hiin,  that  the  name  of  C.  H.  should  be  added  to  the  note 
as  one  of  the  makers  thereof  before  the  delivery  of  the  same, 
and  if  you  further  believe,  from  the  evidence,  that  the  name 
of  C.  HL  was  so  added,  in  pursuance  of  said  agreement,  and 
understanding  of  the  defendant,  then  the  defendant  is  liable 
upon  the  guaranty,  and  you  should  find  for  the  plaintiflf,  and 
assess  his  damages  at  such  sum,  as  you  believe,  from  the  evi- 
dence, is  due  u})on  the  note. 

An  agreement  to  extend  the  time  of  payment  of  a  note, 
after  its  maturity,  made  between  tlie  holder  and  the  principal 
maker,  to  have  the  eflfect  to  release  the  indorser,  must  be  a 
valid  agreement,  ujx)n  a  sufficient  consideration,  and  one  that 
the  maker  could  enforce  as  against  the  payee  or  holder  of  the 
note.  An  agreement  to  continue  to  pay  usury  {or  an  agree- 
7nent  to  continne  to  pay  interest  at  the  rate  mentioned  in  the 
?iote)  would  not  be  such  an  agreement,  and  it  would  not  release 
the  indorser.  Stewart  vs.  Parker,  55  Ga.,  65G;  White  vs. 
Whitney,  51  Ind.,  124;  Myers  \^.  First  KaL  ^/5-.,  78  111.,  257; 
Weed  <£  Co.  vs.  Oherreich,  38  Wis.,  325;  Fawcett  vs.  Fresh- 
water, 31  Ohio  St.,  637. 

A  contract  to  extend  the  time  of  payment  on  a  note,  in  con- 
sideration of  money  actually  paid,  is  a  binding  contract,  and 
releases  the  surety  on  the  note,  if  made  without  his  knowledge 
or  consent,  whether  the  money  so  paid  be  regarded  as  usury 
or  not. 

The  contract  of  a  surety  is  construed  strictly  in  his  favor; 
and  he  cannot  be  held  resix>nsible,  beyond  the  precise  terms  of 
his  conti-act ;  and  any  binding  contract  by  which  the  holder  of 
a  note  agrees  to  give  additional  time  to  the  maker,  without 
the  assent  of  the  guarantor,  will  release  him,  and  this  whether 
the  contract  is  made  before  or  after  the  maturity  of  the  note. 

In  this  case  the  defendant  A.  B.  is  sued  as  an  indorser  or 
guarantor  of  the  note  in  question,  and  if  the  jury  believe,  from 
the  evidence,  that  at  or  about  the  time  the  note  became  due, 
the  plaintiff,  without  tlie  knowledge  or  consent  of  the  defend- 
ant, made  an  agreement  with  the  maker  of  the  said  note  to 
extend  the  time  of  payment  of  the  same  for  the  period  of, 
etc.,  provided  the  maker  of  the  said  note  would  pay  interest 
thereon  in  advance  for  such  extension,  at  the  rate  of,  etc.,  and 
that,  in  pursuance  of  such  agreement,  such  advance  interest 
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was  then  and  there  paid,  then  such  agreement  to  extend  the 
time  of  payment  of  said  note  would  release  the  defendant 
from  all  liability  thereon.  Randolph  vs.  JfleTaming^  59  Qa., 
776. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
A.  B.  signed  the  note  in  question  merely  as  surety  and  for  the 
accommodation  of  the  other  makers  of  said  note,  and  that 
this  fact  was  known  to  the  plaintiflE  when  the  note  was  given, 
and  that  at  or  about  the  time  that  the  note  came  due,  the 
plaintiflF,  without  the  knowledge  or  consent  of  said  A.  B., 
made  an  agreement  with  the  other  makers  of  said  note  to  ex- 
tend the  time  of  payment  of  the  same  for  the  period  of  (sixty 
days),  in  consideration  thai  such  other  makers  of  said  note 
would  pay  interest  thereon,  in  advance,  for  such  extension,  at 
the  rate  of,  etc.,  and  that  in  pursuance  of  such  agreement 
such  advance  interest  was  then  and  there  paid,  then  such 
agreement  to  extend  the  time  of  payment  of  said  note  would 
release  the  defendant  A.  B.  from  all  liability  thereon.  Faw- 
cett  vs.  Freshwater^  31  Ohio  St.,  637;  Winne  vs.  Colorado 
S-prings  Co,^  3  Col.,  165. 

§  33.  Subeeqnent  Promise  to  Pay. — The  court  instructs  the 
jury,  as  a  matter  of  law,  that  a  promise,  by  the  indorser  of  a 
note,  to  pay  it,  made  after  the  maturity  of  the  note,  and  with 
the  knowledge,  on  the  part  of  the  promisor,  of  all  the  material 
facts  relating  to  the  non-payment  of  the  note  by  the  maker, 
amounts  to  a  waiver  of  proof  of  the  insolvency  of  the  maker, 
and  of  the  necessity  of  using  diligence  to  collect  the  same  by 
the  institution  and  prosecution  of  a  suit  against  him.  And,  in 
this  case,  if  the  jury  believe,  from  the  evidence,  that  since  the 
note  became  due,  the  defendant,  witli  full  knowledge  of  all 
the  facts  relating  to  the  liability  and  responsibility  of  the 
maker,  promised  the  plaintiff  to  pay  the  note,  then  the  jury 
should  find  for  the  plaintiff,  regardless  of  the  insolvency  of  the 
maker.  1  Pars,  on  K  &  B.,  584;  Edwd.  on  B.  &  K,  650; 
Tebbetta  vs.  Dowdj  23  Wend.,  379;  Hughes  vs.  Bowen^  15  la., 
446. 

That  the  rule  of  law  is,  that  when  the  holder  of  a  promissory 
note  is  guilty  of  such  laches  as  will  release  an  indorser,  and  the 
indorser  afterwards  promises  to  pay  the  note,  with  full  kuowl- 
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edge  of  the  facts,  which  would  operate  to  discharge  him,  then 
the  indorser  will  still  be  liable  upon  his  indorsement.  Whether 
the  indorser,  in  such  case,  knows  or  does  not  know  that  he  is 
released  from  liability,  as  a  matter  of  law,  makes  no  diflference; 
it  is  enough  if  he  knows  the  facts,  and  makes  the  promiee. 
Edwd.  on  B.  &  N.,  651;   Tehhetis  vs-  Dowd,  23  Wend.,  379. 

If  the  jury  believe,  from  the  evidence,  that  since  the  note 
sued  on  became  due,  the  defendant,  with  full  knowledge  of  all 
the  facta  relatino:  to  the  non-payment  of  the  note  by  the  maker, 
has  promised  to  pay  it,  then  the  law  presumes  that  the  maker  of 
the  note  was  insolvent  at  the  time  the  note  beciime  due,  and 
that  a  suit  against  him  would  have  been  unavailing. 

If  the  jury  believe,  from  the  evidence,  that  the  maker  of 
the  note  was  solvent  at  and  since  its  maturity,  and  that  the 
defendant  was  released  from  his  liability  thereon  as  indorser, 
by  the  failure  of  the  plaintiff  to  sue  the  maker,  still,  if  the 
jui'y  believe,  from  the  evidence,  that  the  defendant,  with  full 
knowledge  of  all  these  facts,  afterwards  promised  to  pay  it, 
then  his  antecedent  liability  therefor  is,  in  law,  a  suiBcient 
consideration  to  support  his  promise  to  pay  the  same. 

When  the  princij)al  maker  and  the  holder  of  the  note  agree, 
for  a  valuable  consideration,  to  extend  tlie  time  of  payment  of 
the  note,  without  the  knowledge  or  consent  of  the  surety  or 
guai'antor,sucli  an  agreement  will  release  the  surety  or  guaran- 
tor; but  if  the  surety  subsequently  promises  to  pay  the  note, 
with  knowledge,  at  the  time,  of  such  previous  extension,  this 
will  be  a  waiver  of  any  defense  which  he  might  have  had  by 
reason  of  the  extension. 

INDOSSEB. 

§  34.  Demand  of  Payment  and  Notice. — Tlie  jury  are  in- 
structed, that  in  order  to  hold  an  indorser  of  a  promissory 
note  upon  his  indorsement,  the  law  requires  the  holder  to  pre- 
sent the  note  to  the  maker  for  payment,  and  if  payment  is 
refused,  to  immediately  notify  the  indorser.  Whether  in  this 
case  the  plaintiff  did,  etc.,  present  the  said  note  for  payment 
and  immediately  give  notice  of  non-payment  to  the  indorser, 
are  questions  of  fact  to  be  determined  by  the  jury. 

As  a  matter  of  law,  if  the  holder  of  negotiable  paper  neg- 
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lects  to  have  it  protested  for  non-payment  by  the  maker,  he 
thereby  makes  the  paper  his  own  and  releases  the  indorser; 
and  it  makes  no  difference  whether  the  maker  was  insolvent 
at  the  time  the  note  came  due,  or  that  the  indorser  will  sus- 
tain no  injury  from  want  of  notice  of  non-payment  by  the 
maker.      Whitten  vs.  Wright^  34  Mich.,  92. 

Demand  of  payment  from  the  maker  and  notice  of  non- 
payment of  a  promissory  note  may  be  waived  by  the  indorser 
by  any  act  of  his  calculated  to  put  the  holder  off  his  guard 
and  prevent  him  from  treating  the  note  as  he  otherwise  would 
have  done  in  regard  to  such  demand  and  notice,  and  in  this 
case,  if  the  jury  believe,  from  the  evidence,  that  shortly  be- 
fore or  about  the  time  the  note  came  due,  plaintiff  saw  the 
defendant  and  spoke  to  him  in  reference  to  the  payment  of 
the  note,  and  that  defendant  then  stated  (it's  all  right,  I  in- 
dorsed the  note  expecting  to  pay  it  when  due,  and  will  call  in 
and  see  about  it),  this  would  amount  to  a  waiver  of  a  demand 
on  the  maker  for  payment  and  of  notice  to  the  defendant  of 
non-payment.  Edward  on  P.  Notes,  633;  Love  vs.  Viriiiig^  7 
Met,  212;  Ilale  x%.  Danforth,  46  Wis.,  554. 

Any  conduct  on  the  part  of  an  indorser,  towards  the  holder 
of  negotiable  paper,  calculated  to  put  a  person  of  reasonable 
prudence  off  his  guard  and  to  induce  him  to  omit  demand  of 
payment  from  the  maker  or  to  give  notice  of  the  dishonor  of 
the  paper,  will  dispense  with  the  necessity  for  taking  these 
steps.  And  in  this  case,  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  shortly  before,  and  about  the  time 
the  note  became  due  (requested  the  plaintiff  not  to  protest  the 
note)  or  (that  he  said  to  the  plaintiff  that  arrangement  for  the 
payment  of  the  note  was  about  being  made,  and  to  hold  on, 
etc.),  this  would  amount  to  a  waiver  of  demand  on  the  maker, 
for  the  payment  of  the  note  and  of  notice  of  non-payment. 
BoydvB.  Bank,  32  Ohio  St.,  526;  1  Pars,  on  N.  &  Bills,  582- 
692;  2  Darnel's  Neg.  Inst,  Sec  1103. 

§  85.     Failure  or  Want  of  Consideration — ^Burden  of  Proof. — The 

court  instructs  the  jury,  that  under  the  laws  of  this  state,  the 
note  offered  in  evidence  in  this  suit  h  prima  facie  evidence 
of  an  honest  indebtedness  owing  from  the  maker  to  the  paj^ee 
of  the  note,  at  the  time  it  was  made  and  delivered;  and,  unless 
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the  defendant  has  established,  by  a  preponderance  of  evidence, 
that  tlie  note  was  given  without  consideration  (or  that  the 
consideration  has  failed),  in  whole  or  in  part,  or  that  since  it 
was  made  and  delivered,  the  note,  or  some  part  thereof,  has 
been  paid,  then  the  jury  should  allow  the  plaiutiflE  in  this  suit 
the  amount  of  said  note,  principal  and  interest 

Tliat  when,  in  a  suit  upon  a  note,  the  defendant  sets  up  a 
failure  of  the  consideration  of  the  note,  either  in  whole  or  in 
part,  as  a  defense  to  the  action,  he  must  establish  such  failure, 
by  a  preponderance  of  the  evidence;  and,  in  this  suit,  if  the 
jury  tind  that  the  defendant  has  not  proved  the  failure  of  the 
consideration,  as  alleged  in  his  pleas,  by  a  preponderance  of 
the  evidence,  the  jury  should  find  for  the  plaintiff  for  the  face 
of  the  note  and  interest 

That  the  production  of  the  note  in  evidence  entitles  the 
plaintiff,  prima  facie^  to  recover  the  amount  which  appears  to 
be  due  by  the  face  of  the  note,  after  deducting  the  payments, 
if  any,  that  have  been  made  thereon;  and  the  burden  of  prov- 
ing any  defense  to  said  note  is  upon  the  defendant,  and  unless 
he  has  proved  his  alleged  defense,  by  a  preponderance  of  evi- 
dence, the  jury  should  disregard  such  defense  in  arriving  at 
their  verdict 

§  36.  Consideration  Presumed,  When. — The  court  instructs 
the  jury,  that  it  is  not  necessary,  in  the  first  instance,  for  the 
plaintiff  to  show  any  consideration  for  the  giving  of  said  note; 
the  note  itself  imports  consideration,  and  is  sufficient  to  entitle 
the  plaintiff  to  recover,  unless  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  has  shown  some  good  and  valid 
defense  to  the  same,  and  the  burden  of  proof  is  on  him  to 
show  such  defense. 

The  jury  are  further  instructed,  that  the  law  implies  that 
every  promissory  note  that  is  made  and  delivered,  was  given 
for  a  good  and  valuable  consideration;  and,  in  this  case,  the 
burden  is  upon  the  defendant  to  prove,  by  a  preponderance 
of  the  evidence,  that  the  note  in  question  was  given  without 
consideration,  and  unless  he  has  done  this,  the  jury  should 
find  for  the  plaintiff. 

§  37.     Abandonment  of  Claim  a  Good  Consideration. — If  the 
29 
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jury  believe,  from  the  evidence,  that  at  the  time  the  note  was 
given,  the  payee  of  the  note,  in  good  faith,  claimed  to  have  a 
lien  upon  said  lands,  for  the  payment  of  a  debt  due  him,  or 
some  right  or  interest  in  or  to  the  land,  and  that  the  note  was 
given  in  consideration  of  his  giving  up  and  abandoning  such 
claim,  and  that  he  did  thereupon  give  up  and  abandon  said 
claim,  that  would  be  a  sufficient  consideration  for  the  note, 
and  it  would  not  matter,  in  such  case,  whether  his  claim  was 
a  valid  one  in  law  or  not.  1  Chitty  on  Con.,  29;  Hindert  vs. 
Schieider^  4*111.  App.,  203. 

§  88.  Disputed  Claims  must  be  Sustainable. — The  Jury  are  in- 
structed, that  to  render  the  forbearance  of  a  claim,  or  an 
agi'eement  not  to  enforce  an  alleged  claim,  a  sufficient  consid- 
eratfon  for  a  promissory  note,  it  is  essential  that  the  claim  it- 
self, if  well  founded,  bo  sustainable,  either  at  law  or  in  equity, 
in  favor  of  the  person  for  whose  benefit  the  note  is  given; 
and  the  court  instructs  the  jury  that  a  claim  based  upon  the 
settlement  of  a  criminal  charge  cannot  be  sustained,  either  at 
law  or  in  equity,  and  if  the  jury  believe,  from  the  evidence, 
that  the  note  in  question  was  given  in  settlement  of  a  criminal 
charge,  then  it  is  without  consideration.  Reaps  vs.  Dunham^ 
95  111.,  683;  Parsons  vs.  Pendleton^  etc.^  59  Ind.,  36;  Tucker 
vs.  Rank^  42  la.,  80;  0.  <&  G.  Rd.  Co.  vs.  Potter^  5  Oreg., 
228. 

§  39.  Want  of  Consideration. — The  court  instructs  the  jury, 
that  the  want  of  a  consideration  destroys  the  validity  of  a  note 
in  the  hands  of  the  payee,  or  in  the  hands  of  any  one^charge- 
ablo  with  notice  of  a  want  of  consideration,  and  this  without 
regard  to  the  good  faith  of  the  transaction  in  which  the  note 
was  given;  and,  in  this  case,  if  the  jury  believe,  from  the  evi- 
dence, that  the  note  was  given  without  any  good  or  valuable 
consideration,  they  should  find  for  the  defendant;  provided, 
that  the  jury  further  believe,  from  the  evidence,  that  the  note 
was  assigned  to  the  plaintiflE  after  its  maturity,  or  that  he  had 
notice  of  such  want  of  consideration  when  it  was  assigned  to 
him. 

If  the  jury  believe,  from  the  evidence,  that  the  note  in  ques- 
tion was  given  without  a  good  or  valuable  consideration,  then. 
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although  the  jury  may  further  believe,  from  the  evidence,  that 
the  plaintiff  has  promised  to  pay  the  note  since  it  was  made 
and  delivered,  such  a  promise  would  not  be  binding  on  the 
defendant,  unless  it  was  made  upon  some  new  and  valuable 
consideration;  unless  the  jury  further  believe,  from  the  evi- 
dence, that  the  note  was  assigned  to  the  plaintiff  before  its 
maturity,  and  that  he  had  no  notice  of  such  want  of  considera- 
tion when  he  purchased  the  note. 

§  40.  Note  Obtained  by  Frandnlent  Representation. — As  re- 
gards the  defense  set  up  in  this  case,  that  tlie  note  was  obtained 
by  false  and  fraudulent  representations,  the  court  instructs  the 
jury,  that  to  defeat  a  recovery  on  that  ground,  the  jury  must 
believe,  from  the  evidence,  that  the  alleged  representations 
were  made,  as  charged;  that  they  were  false  when  they  were 
made;  that  the  said  A.  B.  then  knew  them  to  be  false;  that 
they  were  such  as  a  man  of  ordinary  caution  and  prudence 
would  be  likely  to  rely  upon;  that  the  said  defendant  did  rely 
upon  the  truth  of  them,  and  was  induced  thereby  to  give  the 
note  in  question,  and  that  he  has  been,  in  some  manner,  injured 
by  such  representations. 

§  41.  Representations  must  be  Material. — If  the  jury  believe, 
from  the  evidence,  that  tlie  defendant  got  for  his  note  all  that 
he  expected  to  get,  so  far  as  relates  to  quantity  and  value,  in 
the  transaction  in  which  the  note  was  given,  then  he  is  liable 
upon  the  note,  although  the  said  A.  B.  may  have  deceived  him 
in  relation  to  his  own  interest  in  the  property,  or  in  any  other 
matter  not  affecting  the  value  of  the  property  or  of  the  con- 
sideration of  the  note. 

§  43.  Obtained  by  Fraud  and  Circumvention. — If  the  jury  be- 
lieve, from  the  evidence,  that  the  defendant  was  induced  by 
the  plaintiff,  or  by  any  one  acting  for  him,  to  sign  the  note 
offered  in  evidence  in  this  case,  by  fraud  or  circumvention,  in 
manner  and  form  as  alleged  in  defendant's  plea,  then  the  said 
note  is  void  as  to  the  defendant,  .and  he  is  not  liable  thereon. 

If  the  jury  believe,  from  the  evidence,  that  the  said  A.  B. 
was  the  agent  for  the  plaintiff,  and  that  ho  obtained  said  note 
from  the  defendant  as  such  agent,  and  further,  that  when  de- 
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f endant  signed  the  note  he  was  unable  to  read  writing  readily, 
and  requested  the  said  A.  B.  to  read  the  same  to  him  {or  the 
said  A.  B,  offered  to  read  the  sa/nie  to  him)j  and  did  read  it 
to  the  defendant,  and  if  the  jury  further  believe,  from  the 
evidence,  that  the  said  A.  B.,  when  reading  said  note,  misread 
the  same  in  any  material  part,  and  thus  misled  the  defendant, 
and  induced  him  to  sign  said  note,  when  he  would  not  other- 
wise have  done  so,  then  these  facts  would  constitute  fraud 
and  circumvention,  within  the  meaning  of  the  law,  and  the 
note  is  not  binding  upon  the  defendant,  but  is  wholly  void  as 
to  him.     Edwd.  on  B.  &  K,  325;  Chitty  on  Bills,  73. 

The  jury  are  instructed,  that  the  question  for  their  determi- 
nation in  this  case  is  not  whether  the  note  was  given  for  {a 
patent  riffhf),  but  the  real  question  is,  was  there  any  trick, 
artifice  or  fraud  practiced  upon  the  defendant  to  procure  his 
signature.  And  unless  the  defendant  has  shown,  by  a  predon- 
derance  of  evidence,  on  this  trial,  that  his  signature  was  ob- 
tained to  said  note  by  some  ti*ick,  artifice  or  fraud,  so  that  he 
signed  tlie  same  without  knowing  that  he  was  signing  a  note, 
then  the  jury  should  find  for  the  plaintiflE  upon  that  issue. 

The  defense  set  up  by  the  defendant  in  this  case  is,  that  he 
did  not  make  the  note,  and  also  that  his  signature  thereto  was 
.  obtained  by  fraud  and  circumvention.  As  regards  the  latter 
of  these  defenses,  the  jury  are  instructed  that  it  is  wholly  im- 
material what  the  note  was  given  for,  or  what  deception  was 
practiced  on  him  in  relation  to  the  consideration  of  the  note; 
provided  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant did  sign  the  note  in  fact,  and  know  that  he  was  signing 
the  note  when  he  did  so. 

§  43.  Pi'aud  and  Circumvention,  Void  by. — The  court  instructs 
the  jury,  that,  by  the  laws  of  this  state,  if  any  fraud  or  circum- 
vention be  used  in  obtaining  the  making  or  execution  of  a 
promissory  note,  such  note  will  be  absolutely  void  as  against 
the  maker,  whether  in  the  hands  of  the  party  committing  the 
fraud,  or  in  the  hands  of  any  assignee  of  the  instrument 

The  court  instructs  the  jury,  that  in  a  suit  by  the  assignee 
of  a  promissory  note,  the  fact,  if  proved,  that  the  execution 
of  the  note  was  procured  by  fraud  or  circumvention,  is  a  good 
defense,  and  it  is  immaterial  whether  the  assignee  took  the  ^ 
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note  with  or  witliont  notice  of  such  defense;  provided,  the 
maker  used  reasonable  care  and  caution  to  avoid  being  imposed 
upon.    Hewitt  vs.  Jones^  72  111.,  218. 

That  if  a  person  is  induced,  through  a  fraud  practiced  upon 
him,  to  sign  a  promissory  note,  under  the  belief  that  it  is  an 
instrument  of  an  entirely  different  character,  and  he  is  guilty 
of  no  negligence  on  his  part,  the  note  will  be  void  in  whoseso- 
ever hands  it  may  be,  as  having  been  obtained  through  fraud 
and  circumvention.  Huhhard  vs.  Kaiikin^  71  111.,  129.  See 
Yan  Brunt  vs.  Langley^  85  111.,  281. 

In  this  state,  if  the  signature  of  a  person  is  obtained'to'a 
note  by  the  fraud  or  circumvention  of  the  payee  thereof,  or 
of  any  person  acting  for  him,  then  such  a  note  will  be  wholly 
void,  even  in  the  hands  of  a  honafide  assignee  without  notice: 
provided,  it  apjears,  from  the  evidence,,  that  the  maker  of  the 
note  was  not  chargeable  with  any  want  of  reasonable  care  and 
caution  to  avoid  being  imposed  upon.  GAffiths  vs.  Kellogg^ 
39  W  is.,  290. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
was  induced  to  execute  the  note  in  question  by  false  and  fraud- 
ulent rejiresentatiims  made  to  him,  regarding  the  character  of 
the  instrument  which  he  was  desired  to  sign,  so  that  he  was 
led  to  believe  the  paper  presented  was  a  wholly  different  in- 
strument, then  the  note  is  void  as  to  him,  and  the  plaintiff 
cannot  recover  thereon;  provided,  the  jury  further  believe, 
from  the  evidence,  that  the  defendant  was  not  chargeable  with 
any  negligence  which  contributed  to  the  deception.  DeCamp 
vs.  Ilamrnu^  29  Ohio  St,  467;  Hubbard  vs.  Rankin^  71  III., 
129;  GilU  vs.  Lhiaburgy  22  Mich.,  479. 

§  44.  Fraud  in  ths  Consideration  not  Sufficient. — The  court 
instructs  the  jury,  that  fraud  and  circumvention,  in  obtaining 
the  execution  of  a  note,  within  the  meaning  of  the  statute, 
is  not  a  fraud  which  relates  to  the  quality,  quantity,  value  or 
character  of  the  consideration  of  the  note.  It  means  some 
trick,  artifice  or  device,  by  means  of  which  a  person  is  induced 
to  give  the  note  in  question,  under  the  belief  that  he  is  giving 
an  instrument  of  a  different  character;  as  when  a  person  is 
induced  to  give  a  note  under  the  belief  tbat  it  is  a  receipt  (or 
is  induced  to  give  a  note  for  one  amount,  under  the  belief  that 
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it  18  for  a  different  amount).     Latha/m  vs.  Smithy  45  El.,  25; 
Butler  vs.  Carris^  37  Wis.,  61. 

To  render  a  promissory  note  void  in  the  hands  of  a  hona 
fide  assignee,  on  the  ground  of  fraud  and  circumvention,  the 
fraud  must  relate  to  the  execution  of  the  note  itself,  and  not 
to  the  consideration.  The  fraud  must  relate  to  the  nature  and 
character  of  the  instrument,  or  to  the  amount  or  other  terms 
of  the  note,  in  order  to  come  within  the  terms,  fraud  and  cir 
cnmvention,  in  procuring  the  execution  of  the  instrument. 

The  jury  are  further  instructed,  that  in  this  suit  {or  under 
th^  plea  of  fraud  and  droumventiony  et€.\  the  jury  have 
nothing  whatever  to  do  with  the  question,  whether  the  machine 
received  by  the  defendant  was  worth  much  or  little,  or  whether 
he  was  deceived  and  defrauded  in  the  consideration  of  the 
note.  So  far  as  the  question  of  {fravd^  etc.,)  is  concerned,  the 
only  question  for  the  jury  to  consider  is,  whether  the  defend- 
ant's signature  to  the  note  was  obtained  by  fraud  and  circum- 
vention— that  is,  by  some  fraudulent  trick  or  device. 

§  45.  Signing  without  Reading. — If  the  jury  believe,  from 
the  evidence,  that  the  defendant  did  sign  the  note,  and  fur- 
ther, that  he  was  induced,  by  the  representations  of  the  said. 
A.  B.  regarding  the  contents  of  the  paper  thus  signed  by  him, 
not  to  read  it  over,  and  if  the  jury  further  believe,  from  the 
evidence,  that  in  relying  upon  such  representations,  the 
defendant  acted  as  the  great  mass  of  men,  in  his  station  in  life 
and  engaged  in  the  same  busines-,  would  have  acted,  and  that 
in  that  regard  he  used  ordinary  and  reasonable  care  and  cau- 
tion to  avoid  being  imposed  upon,  then  the  plaintiff,  as  regards 
the  question  of  fraud,  stands  in  precisely  the  same  position 
as  the  original  payee  would  have  stood,  if  suit  had  been 
brought  in  his  name. 

Though  the  jury  may  believe,  from  the  evidence,  that  the 
person  who  took  the  note  in  question,  practiced  a  fraud  upon 
the  defendant,  to  induce  him  to  give  the  note,  still,  if  the 
defendant  signed  the  same,  knowing  t^iat  he  was  giving  such 
a  note  as  the  one  in  conti'oversv,  this  is  not  what  the  law  means 
by  obtaining  the  execution  of  a  note  by  fraud  or  circumven- 
tion. 

§  46.    Mistake  as  to  Legal  Effect. — If  the  jury  believe,  from 
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the  evidence,  that  the  defendant,  at  the  time  he  signed  the 
note  in  question,  was  mistaken  as  to  its  legal  effect,  still,  if  the 
jury  further  believe,  from  the  evidence,  that  he  did  sign  the 
note,  that  he  read  the  note  over,  and  knew  its  contents  at  the 
time  he  signed  it,  then  the  mistake,  on  his  part,  as  to  the 
legal  effect  of  the  note,  cannot  affect  the  plaintiff's  right  to 
recover  in  this  suit* 

§  47.  Reasonable  Care,  What. — Tlie  jury  are  instructed,  that 
when  a  person  executes  a  note,  he  must  be  diligent  and  use 
all  reasonable  means  to  prevent  a  fraud  being  practiced  on 
him,  and  if  he  does  not  do  so,  he  will  be  liable  to  an  innocent 
purchaser  of  the  note,  before  maturity.  He  is  not  required 
to  use  every  possible  precaution,  but  only  such  as  would  be 
expected  from  men  of  ordinary  prudence,  in  the  same  station 
of  life  and  of  the  same  general  business  experience. 

In  order  to  make  the  defense  of  fraud  and  circumvention^ 
in  obtaining  the  execution  of  a  note,  available  against  an  inno- 
cent assignee  thereof,  before  maturity,  it  is  only  necessary  to 
show  that  the  maker  of  the  note  used  ordinaiy  care  and  cau- 
tion to  prevent  being  imposed  upon,  in  the  execution  of  the 
note,  and  that  the  execution  of  the  same  was  obtained  by 
fraud  and  circumvention. 

In  order  to  make  the  defense  of  fraud  and  circumvention, 
in  obtaining  the  execution  of  a  note,  available  against  such 
note,  in  the  hands  of  an  innocent  assignee,  before  maturity,  it 
is  not  necessary  that  the  maker  should  use  the  highest  degree 
of  care  and  caution,  to  avoid  being  imposed  upon ;  it  is  only 
necessary  to  use  such  reasonable  caution  as  generally  governs 
the  conduct  of  a  majority  of  prudent  men. 

§  48.  Most  UFie  Reasonable  Care  to  Avoid  Imposition. — Tliat  a 
person,  before  executing  a  promissory  note,  should  use  all 
reasonable  and  ordinary  precautions  to  avoid  impositions,  and 
if  able  to  read  writing  readily,  he  should  examine  it  himself, 
and  if  not  able  to  read,  he  should  have  it  read  to  him,  by  some 
one  in  whom  he  has  confidence,  unless  some  trick  or  artifice 
is  used,  or  false  statement  made,  reasonably  calculated  to 
induce  him  to  neglect  such  ordinary  prudence.  Moss  vs. 
Dolandy  29  Ohio  St.,  473;  Nd)€cker  vs.  Cutsinger^  48  Ind., 
436. 
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Where  one  voluntarily  signs  a  negotiable  promissory  note, 
supposing  it  to  be  an  obligation  of  a  different  character,  but 
has  full  means  of  information  in  the  premises  and  neglects  to 
avail  himself  thereof,  relying  upon  the  representations  of  an- 
other, he  cannot  sot  up  such  ignorance  and  mistake  against  an 
innocent  holder  for  value,  who  takes  it  before  maturity.  If, 
however,  his  signature  was  procured  through  artifice  or  fraud- 
ulent representations,  without  negligence  on  his  part  (under 
such  circumstances  that  reasonable  and  ordinary  care  would 
not  enable  him  to  discover  the  fraud  or  imposition),  then  the 
maker  is  not  liable  on  the  note.  DeGamp  vs.  Ilamma^  29 
Ohio  St.,  467;  Mead  vs.  Munsonx^  60  111.,  49;  State  Bank  vs. 
McCoy,  69  Peim.  St.,  204;  Douglas  vs.  Matting,  29  la.,  498. 

Although  the  jury  may  believe,  from  the  evidence,  that  a 
person  representing  himself  as  the  agent  of  A.  B.,  the  payee 
named  in  the  note  in  suit,  applied  to  the  defendant  to  become 
an  agent  of  the  said  A.  B.  for  the  sale  of  (seed  drills),  to  be 
manufactured  by  the  said  A.  B.,  and  that  it  was  agreed  be- 
tween said  agent  and  the  defendant  (that  defendant  should 
only  be  required  to  pay  an  agreed  share  of  the  money  col- 
lected by  him  from  such  sales,  etc.),  and  that  the  defendant 
signed  the  note  offered  in  evidence,  supposing,  at  the  time,  that 
he  was  only  signing  certain  papers  constituting  himself  such 
agent,  in  pui-suance  of  such  agreement,  and  that  he  was  de- 
ceived as  to  the  character  of  such  paper  by  the  false  and 
fraudulent  representations  of  said  agent  in  reference  thereto, 
still  the  defendant  will  be  liable  upon  said  note,  provided  yon 
further  believe,  from  the  evidence,  that  the  defendant  was 
able  to  read  writing,  and  did  not  read  the  paj^er,  or  without 
nnreasonable  efforts  in  that  behalf  might  have  learned  the  true 
character  of  the  paper,  by  procuring  the  same  to  be  read  to 
him  by  some  person  having  no  interest  in  deceiving  him ;  and 
also  that  the  plaintiff  took  the  note  in  the  ordinary  course  of 
business,  for  value  and  before  due,  and  without  any  notice  of 
the  fraud  practiced  upon  the  defendant.  Moss  vs.  Dolan^  29 
Ohio  St.,  473. 

§  49.  Bnrden  of  Proof. — That  the  allegation  that  his  signature 
was  obtained  by  fraud  and  circumvention,  is  one  upon  which 
the  defendant  has  the  burden  of  proof;  and  before  he  can 
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derive  any  benefit  from  that  allegation,  he  must  prove  the 
truth  of  it,  by  a  preponderance  of  evidence;  and  unless  he 
has  done  so,  the  jury  should  find  for  the  plaintiff,  upon  that 
issue. 

The  jury  are  further  instructed,  that  when  a  person  sets  up 
fraud  and  circumvention,  to  defeat  a  recovery  on  a  note,  and 
supports  such  defense  by  his  own  testimony  aione,  and  the 
other  party  to  the  transiiction,  by  his  testimony,  denies  the 
statements  of  the  defendant,  in  respect  to  such  fraud,  and 
both  parties  are  equally  credible,  have  equal  opportunities  for 
knowing,  and  testify  apparently  with  equal  fairness,  candor 
and  truthfulness,  and  neither  is  corroborated  by  other  evidence, 
or  by  other  facts  or  circumstances  shown  on  the  trial,  then 
the  defense  of  fraud  is  not  proven. 

The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  defendant  signed  his  name  to  the  note, 
introduced  in  evidence,  then  the  note  will  entitle  the  ])laintiff 
to  recover,  unless  the  defendant  has  established,  by  a  prepon- 
derance of  evidence,  that  the  signature  to  the  note  was  obtained 
by  fraud  or  circumvention. 

Although  the  jury  may  find,  from  the  evidence,  that  there 
was  an  agreement  between  the  agent  of  the  said  A.  B.  and  the 
defendant,  to  the  purport  and  effect  of  the  agreement  set 
out  in  the  last  instruction,  and  that  the  defendant,  by  the  false 
and  fraudulent  reprCvsentations  of  the  said  agent,  was  induced 
to  affix  his  signature  to  a  printed  blank  which  would  be  in  the 
form  of  a  promissory  note  when  the  blanks  were  filled,  but 
without  any  intention  of  executing  a  promissory  note,  and  then 
delivered  the  said  paper  so  signed  by  him  to  said  agent,  and 
gave  him  no  authority  to  fill  said  blanks  or  to  write  anything 
over  his  signature,  still  the  defendant  would  be  liable  in  this 
case,  if  you  further  believe,  from  the  evidence,  that  the  agent, 
or  the  said  A.  B.,  afterwards  filled  the  blanks  in  the  form  in 
which  it  is  now  written,  and  that  the  plaintiff  took  the  note  in 
the  ordinary  course  of  business  for  value  and  before  due,  with- 
out any  notice  of  the  fraud  practiced  upon  defendant.  JRoaa 
vs.  Dolcmd,  29  Ohio  St.,  473. 

■  §  50.     Frand  May  be  Waived. — If  the  jury  believe,   from 
the  evidence,  that  after  the  giving  of  the  note  in  question  the 
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defendant  learned  all  the  facts  regarding,  etc.,  and  that  after 
discovering  such  facts,  and  at  or  about  the  time  the  note  came 
due,  he  requested  the  plaintiff  to  give  him  time  to  pay  it,  stat- 
ing that  he  would  pay  it,  and  that  the  plaintiff,  in  pursuance 
of  such  request,  did  give  him  additional  time  after  the  note 
came  due  in  which  to  pay  it,  then  the  defendant  thereby 
waived  the  alleged  fraud,  and  he  will  now  be  liable  on  the 
note,  although  at  the  time  he  asked  for  time  to  pay  it  he  did 
not  know  that  the  facts,  now  set  up  as  a  defense,  would  make  a 
defense  in  law.  Rindskojpf  vs.  Dotnan  et  aLy  28  Ohio  St., 
516. 

§  51.  Note  Stolen,  op  Wrongfully  Obtained. — If  the  jury  be- 
lieve, from  the  evidence,  that  the  defendant  signed  the  note 
in  question,  in  this  case,  knowing  that  it  was  a  note,  and  they 
also  believe,  from  the  evidence,  that  the  note  was  assigned  to 
the  plaintiff,  for  a  valuable  consideration,  before  the  maturity 
of  the  note,  in  the  regular  course  of  business,  and  that  the 
plaintiff,  at  the  time  of  such  assignment,  had  no  notice  that 
the  note  was  not  properly  put  into  circulation,  then  the  plaint- 
iff will  have  a  right  to  recover,  even  though  the  jury  may 
further  believe  that  the  note  was  obtained  from  the  maker  by 
fraud  {or  that  it  was  stolen  fromy  etc.,,)  or  otherwise  wrongfully 
put  into  circulation.  Clark  vs.  Johnson^  54  III.,  296;  Baraen 
vs.  Huntingtofiy  21  Mich.,  415. 

That,  although  the  jury  may  believe,  from  the  evidence^ 
that  the  note  in  qnestion  was  lost  by  the  defendant  {or  stolen 
from  hirn)^  or  otherwise  wrongfully  put  into  circulation,  still, 
if  the  jury  further  believe,  from-  the  evidence,  that  the 
plaintiff  took  the  same,  in  the  regular  course  of  business,  in 
good  faith,  for  a  valuable  consideration,  and  before  maturity, 
and  without  any  knowledge  of  the  manner  in  which  it  got  into 
circulation,  then  the  plaintiff  is  entitled  to  recover  on  the  note. 
FranTcliriy  etc.^  vs.  Eeinsman^  1  Mo.  App.,  336;  Shiply  vs. 
Carroll^  45  III.,  285;  Murry  vs.  Lardner^  2  Wall.,  110;  Gavor 
gan  vs.  Bryant^  83  111.,  376. 

The  court  instructs  the  jury,  that  in  order  to  defeat  the  title 
of  the  purchaser,  for  value,  before  maturity,  of  stolen  negoti- 
able promissory  notes,  the  circumstances  proved  must  be  such 
as  to  lead  the  jury  to  believe,  from  the  evidence,  that  the  pur- 
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chase  was  made  in  bad  faith,  or  with  notice  of  the  want  of 
title  in  the  seller;  mere  proof  of  negligence  or  want  of  caution 
on  the  part  of  each  a  purchaser,  is  not  alone  sufBcient  to  defeat 
his  title  or  right  to  recovery.  Duchess  Co.  Mutual  Ins.  Co. 
vs.  Hachjleldy  73  N.  Y.,  226. 

§  52.  Duress — Abuse  of  Criminal  Process. — The  court  in- 
structs the  jury,  that  if  they  believe,  from  the  evidence,  that 
the  note  sued  upon,  in  this  case,  was  obtained  from  the  de- 
fendant through  a  wrongful  perversion  or  abuse  of  criminal 
process,  as  explained  in  these  instructions,  then  such  note  is 
void  in  the  hands  of  the  payee,  or  in  the  hands  of  any  person 
taking  it  after  maturity,  or  with  notice  of  the  mannpr  in  which 
it  was .  obtained.  Bowen  vs.  Buck^  28  Vt.,  309 ;  ^ay  vs 
Oatley^  6  Wis.,  42 ;  Cappell  vs.  Dall^  7  "Wal.,  538 ;  Schenk  vs. 
Pheljys,  et  al.,  6  Brad.  (111).,  612. 

If  the  jury  believe,  from  the  evidence,  that  L.,  the  payee  of 
the  note,  caused  criminal  process  to  be  issued  against  the  de- 
fendant, and  used  it  to  enforce  a  settlement  of  a  doubtful 
claim,  and  that  while  defendant  was  under  arrest,  under  such 
process,  tlie  said  L.  used  threats  against  the  defendant,  to  in- 
duce him  to  sign  the  note  in  controversy,  and  that  such  threats 
were  of  such  a  character,  and  made  under  such  circumstances, 
as  to  be  likely  to  terrify  a  man  of  ordinary  and  reasonable 
iirmness,  and  that  under  the  influence  of  such  threats,  and 
while  under  such  arrest,  the  defendant  signed  the  notes,  then 
the  law  is  that  such  note  is  void,  etc. 

If  tlie  jury  believe,  from  the  evidence,  that  one  of  the 
plaintiffs  swore  out  a  warrant  for  the  arrest  of  the  said  A.  B., 
upon  a  charge  of  (procuring  goods  of  the  plaintiffs  by  false 
pretenses)  and  caused  the  said  A.  B.  to  be  arrested  upon  said 
warrant  and  taken  to,  etc.,  for  the  purpose  of  getting  the  note 
out  of  the  defendant  or  otherwise  securing  an  indebtedness 
due  to  them,  and  that  they  did  by  this  means  procure  the  note 
in  question,  and  then  turned  the  said  A.  B.  loose  without  at- 
tempting further  to  prosecute  him  upon  the  criminal  charge, 
then  this  was  an  unwarranted  use  of  criminal  process  of  the 
state,  and  the  plaintiffs  cannot  recover  upon  a  note  so  procured, 
even  if  the  said  (A.  B.)  had  been  guilty  of  procuring  goods  of 
them  by  false  pretenses. 
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Tlie  jury  are  further  instnicted,  that  whether  or  not  the  eaid 
A.  B.  owed  the  plaintiff  for  goods,  or  w^hether  or  not  ho  was 
guilty  of  (obtaining  goods  from  them  by  false  pretenses)  are 
questions  not  involved  in  this  suit  (so  far  as  regards  the  right  to 
recover  on  the  note).  The  only  question  for  the  jury  to  pass 
upon  in  connection  with  the  criminal  case,  is  whether  the  plaint- 
iff used  the  criminal  process  of  the  state,  n  )t  with  the  in- 
tention, in  good  faith,  of  prosecuting  the  criminal,  but  for  the 
purpose  of  securing  a  private  debt,  and  if  the  jury  believe, 
from  the  evidence,  that  it  was  used  for  the  latter  purpose,  and 
that  the  note  was  obtained  by  means  of  such  arrest,  then  the 
note  is  void,  and  it  cannot  be  euforced  in  their  hands. 

Note. — If  rfbit  is  brought  by  an  assignee  of  the  note,  qualify  these  instruc- 
tions to  meet  that  state  of  the  case. 

The  court  instructs  the  jury,  that  free  consent  is  of  the 
essence  of  every  contract,  and  if  there  bo  compulsion  there 
is  no  consent;  and  moral  compulsion,  such  as  that  produced  by 
threats  to  inflict  great  bodily  harm,  as  well  as  that  produced 
by  unlawful  imprisonment,  is  regarded,  in  law,  as  sufficient  to 
destroy  free  agency. 

Threats  made  by  a  party  having  a  warrant  for  an  arrest,  and 
threats  to  execute  it,  or  threats  to  continue  a  prosecution  after 
an  arrest  under  the  warrant,  unless  the  demands  of  the  person 
making  the  threats  are  complied  with,  are  suflScient  to  avoid 
a  contract  entered  into  through  fear  induced  by  such  threats; 
provided,  the  claim  is  of  doubtful  validity,  or  is  disputed  by 
the  party  threatened. 

It  is  against  public  policy  that  criminal  process  should  bo 
used  for  the  purpose  of  effecting  the  settlement  of  a  doubtful 
claim;  and,  in  this  case,if  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  obtained  and  used  a  warrant  for  the  arrest  of 
the  defendant,  for  the  purpose  of  effecting  a  settlement  of  a 
doubtful  claim  against  him,  and  thereby  obtained  the  notes  in 
question,  then  such  notes  are  void. 

K  the  jury  believe,  from  the  evidence,  that  the  execution 
of  the  notes  sued  upon  was  obtained  by  mtjans  of  threats 
against  the  defendant,  as  stated  in  such  defendant's  plea,  and 
that  such  threats  were  of  such  a  character  as  to  be  likely 
to  terrify  a  man  of  ordinary  and   reasonable  firmness,  then 


KEGOHABLE   IN8TRUHENTS.  461 

duress  would  be  established,  and  the  notes  thus  obtained  are 
void. 

§  63.  Lawftal  Imprisoiunent  not  Duress. — The  Jury  are  in- 
structed, that  a  lawful  imprisonment  is  not  such  duress  as 
will,  alone,  enable  a  party  to  avoid  a  note  made,  while  so 
imprisoned,  on  the  ground  of  duress. 

And,  in  this  case,  although  the  jury  may  believe,  from  the 
evidence,  that  the  notes  in  question  were  executed  and  deliv- 
ered while  the  defendant  was  under  arrest,  still,  if  the  jury 
further  believe,  from  the  evidence  and  unJor  the  instructions 
of  the  court,  that  such  arrest  was  legal,  then  such  arrest  alone 
will  not  render  the  said  notes  void.  Heaps  vs.  Dunham  et  al,j 
95  111.,  583. 

The  court  further  instructs  the  jury,  that  there  is  no  evi- 
dence in  this  case  authorizing  the  arrest  of  the  defendant,  at 
the  time  in  question,  and  if  the  jury  believe,  from  the  evi. 
denco,  that  the  notes  were  given  while  the  defendant  was 
under  arrest,  and  that  the  giving  of  the  notes  was  induced  by 
threats  to  prosecute  the  defendant  for  the  offense  of,  etc.,  as 
stated  and  set  out  in  the  papers  introduced  in  evidence  in  this 
case,  or  to  further  prosecute  the  defendant  under  such  arrest, 
unless  he  should  give  such  notes,  then  the  said  notes  were 
obtained  by  duress,  and  are  void  as  against  the  defendant; 
provided,  the  jury  further  believe,  from  the  evidence,  that 
the  defendant,  at  the  time,  denied  the  justice  and  legality  of 
the  claim  for  which  the  notes  were  given. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  mali- 
ciously, and  without  probable  cause  for  such  arrest,  caused  the 
defendant  to  be  arrested  for  the  purpose  of  comi)elling  the 
defendant  to  settle  up,  or  secure  the  payment  of,  etc.,  and 
that  while  under  such  arrest,  and  for  the  purpose  of  securing 
his  discharge  therefrom,  the  defendant  executed  and  delivered 
the  note  in  question,  then  the  note  was  given  under  what 
the  law  terms  duress,  and  the  defendant  is  not  liable  thereon. 

[For  Malice  and  Probable  Cause,  See  Maliciotis  Prosecution,] 

§  54.  Giving  Note  not  Payment. — The  court  instructs  the 
jury,  as  a  matter  of  law,  that  the  giving  of  a  note  in  settlement 
of  an  account  is  not  a  payment  of  the  account,  unless  the  note 
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is  of  itself  paid,  or  unless  it  is  expressly  agreed  by  and  be- 
tween the  parties  that  the  note  shall  of  itself  operate  as  pay- 
ment of  such  account,  and  in  this  case,  unless  you  find,  from 
the  evidence,  that  the  note  offered  to  be  surrendered  up  by 
the  plaintiff  was  taken  by  him  under  an  agreement  with  the 
defendant,  that  the  note  should  operate  as  payment  of  the  ac- 
count sued  on,  then  the  plaintiff's  suit  here  is  not  barred  or 
prejudiced,  by  the  giving  of  said  note. 

§  55.  New  Party — New  Consideration. — That  where  one  be- 
comes a  party  to  a  note,  after  it  has  once  been  delivered,  and 
the  consideration  passed,  he  will  incur  no  liability  unless  there 
is  a  new  consideration  for  his  promise  and  a  re-delivery  of  the 
note.  Williams  vs.  Williams j  67  Mo.,66 1 ;  Briggs  vs.  Downing^ 
48  la.,  550. 
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NOTICE. 


Sxc    1.  Notice  to  Agent 

2.  Notice  to  corporation. 

5.  Facts  calling  for  inquiry. 
4.  Recitals  in  deed. 

6.  Unrecorded  deeds. 

§  1.  Notice  to  A^ent. — The  jury  are  instructed,  that  it  is  a 
rule  of  law  that  notice  to  an  agent  is  notice  to  his  principal, 
and  that  what  is  known  to  an  agent  is  known  to  his  principal; 
provided,  such  notice  or  knowledge  is  received  by  the  agent 
while  ho  is  acting  as  such  agent  Wade  on  Notice,  §  672; 
Aator  vs.  TTelh,  4  Wheat,  466. 

Notice  to  an  agent,  in  order  to  bind  the  principal,  must  be 
brought  home  to  tlie  agent,  while  engaged  in  the  business  or 
negotiation  of  the  principal  to  which  the  notice  relates;  and 
when  it  would  be  a  breach  of  trust  in  the  former  not  to  com- 
municate the  knowledge  to  the  latter.  Priiigle  vs.  Dunn^  37 
Wis.,  449. 

While  it  is  a  general  rule  of  law,  that  a  notice  to  an  agent 
is  notice  to  his  principal,  still,  in  order  to  bind  a  person  by 
notice  to  his  ^ent,  it  must  appear,  from  the  preponderance 
of  the  e vie! '^ nee,  that  the  alleged  agent  was  the  agent  of  the 
party  sought  to  be  charged  in  relation  to  the  very  matter  to 
which  the  notice  relates,  and  that  tlie  notice  or  information 
came  to  the  knowledge  of  the  agent  while  lie  was  acting  as 
such  agent    Wade  on  Notice,  §  689. 

§  2.  Notice  to  Corporation. — The  court  instructs  the  jury, 
that  notice  to  a  corporation  can  only  be  given  by  giving  it  to 
some  officer  authorized  to  represent  the  corporation  in  the 
particular  matter  to  which  the  notice  relates ;  or  else  to  some 
person  whose  situation  and  relation  to  the  corporation  imply 
authority  to  represent  the  corporation  in  such  matter.    1  Pars. 
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on  Cont,  66;  Keenan  vs.  Dubuque^  etc.,  13  la.,  375;  Fulton  Ek. 
vs.  New  TorJc^  etc.,  4  Paige,  127;  Housatonic  Bk.  vs.  Ma/rtvrhj 
1  Met.,  294;  Bh.  of  the  U.  S.  vs.  DamSy  2  Hill.,  451;  Far- 
meri,  etc.,  BJc.  vs.  Payne,  25  Conn.,  444. 

You  are  further  instructed,  that  a  single  director,  simply  as 
such,  has  no  authority  to  represent  or  bind  a  corporation ;  and 
although  you  may  believe,  from  the  evidence,  that  the  said  A. 
B.  was  a  director  in  the  defendant  corporation,  and  that  be- 
fore, etc.,  and  while  he  was  such  director,  he  had  knowledge, 
or  was  informed  of  the  fact,  etc.,  still,  these  facts  alone  would 
not  show  notice  to  the  defendant,  nor  bind  the  corporation  in 
respect  to  such  notice. 

§  3.  Facts  Calling  for  Inquiry. — Tlie  court  instructs  the  jury, 
that  whatever  is  sufficient  to  put  a  purchaser  of  land  upon  in- 
quiry, as  to  the  existence  of  an  unrecorded  deed,  is  sufficient 
notice  of  such  deed.  That  in  general,  where  notice  is  required 
to  affect  the  rights  of  parties,  a  knowledge  of  such  facts  as 
ought  to  put  an  ordinarily  prudent  person  upon  inquiry,  is 
deemed  in  law  equivalent  to  notice  of  the  facts,  to  the  knowl- 
edge of  which  such  inquiries  would  have  led.  Bump  on 
Fraud.  Con.,  232;  Forbes  vs.  How,  102  Mass.,  427;  Ileaton  vs. 
Prather,  84  111.,  330;  Eice  vs.  Melendy,  41  la.,  395. 

Whatever  is  notice  enough  to  excite  attention,  and  put  a 
party  on  his  guard,  and  call  for  inquiry,  is  notice  of  every- 
thing to  which  such  inquiry  might  have  led;  and  every  un- 
usual circumstance  is  ground  of  suspicion,  and  prescribes  in- 
quiry.    Russell  vs.  Rauson,  76  111.,  167. 

The  court  instructs  you,  that  to  charge  a  person  with  notice, 
on  the  ground  that  he  had  knowledge  of  such  facts  as  ought 
to  have  put  him  upon  inquiry,  it  must  apjKsar,  from  the  evi- 
dence, that  the  information  he  had  received  was  of  that  char- 
acter that  it  was  calculated  to  excite  the  attention  of  an  ordi- 
narily prudent  person,  and  tliat  such  person,  by  the  exercise 
of  reasonable  and  ordinary  diligence,  could,  upon  inquiry  and 
investigation,  arrive  at  the  knowledge  of  the  fact  with  which 
he  is  sought  to  be  charged.  City  of  Chicago  vs.  Witt,  75 
111.,  211. 

§  4.  Recitals  in  Deed. — The  jury  are  further  instructed, 
that  the  recitals  in  the  deed  in  the  chain  of  title,  under  which 
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a  person  claims,  arc  snch  notice  to  a  purchaser  of  the  property 
as  will  put  him  on  inquiry  as  to  the  nature  and  effect  of  the 
matter  referred  to  in  the  recitals.  C.  i£  jS.  /.  R.  R.  Co.  vs. 
Kennedi/y  TO  111.,  350 ;  Mosle  vs.  Kuhlraan^  40  la.,  108. 

§  5.  Unrecorded  Deeds. — The  court  instructs  the  jury,  that 
a  deed  is  valid  between  the  parties  without  being  recorded. 
The  object  of  the  recording  law  is  to  furnish  notice  as  to  the  title 
to  real  estate,  and  of  liens  and  incumbrances  thereon  ;  but  in 
default  of  recording,  if  parties  have  such  notice  in  any  other 
form,  all  the  purposes  of  the  law  are  effected  to  the  same 
extent  as  though  the  deed  were  recorded.  Russell  vs.  RausoUy 
76  UK,  167;  Hhotwell  vs.  Ilarrisojiy  30  Mich.,  179. 
30 
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PAKTNERSHIP. 


Sec.    1.  Who  are  in  fact  partners. 

2.  Partnership — How  formed. 

8.  As  to  third  persons. 

4.  Holding  oneself  out  as  a  partner. 

5.  Partnership  in  the  name  of  one  partner. 

6.  Test  of  partnership — Partners  as  between  themselves. 

7.  Powers  of  partners  to  bind  their  firm. 

8.  What  acts  do  bind — Partner  using  partnership  credit  or  effects. 

9.  Act«  beyond  the  scope  o(  the  partnership  business. 

10.  Bound  by  ratification. 

11.  When  fraud  of  one  partner  binds  the  other* 

12.  Notice  of  dissolution  necessary,  when. 

13.  Cannot  sue  each  other  at  law. 

14.  When  may  sue  at  law. 

§  1.  Who  are  Partners,  in  Fact. — The  court  instructs  the 
jury,  that  to  constitute  a  partnership,  as  to  the  alleged  partners 
themselves,  it  is  only  necessary  that  each  of  them  contributes 
either  capital,  labor,  credit  or  skill  and  care,  or  two  or  more 
of  these,  and  that  all  the  contributions  are  put  together  into  a 
common  stock  or  common  enterprise,  to  be  used  for  the  pur- 
pose of  carrying  on  business  for  the  common  benefit.  Pars, 
on  Part,  54;  Story  on  Part,  §  2. 

§  2.  Partnership — How  Formed. — A  partnership  can  only 
exist  as  between  the  parties  themselves,  in  pursuance  of  an 
express  or  an  implied  agi*eement,  to  which  the  minds  of  the 
parties  have  assented;  the  intention,  or  even  belief,  of  one 
.  party  alone  cannot  create  a  partnership  without  the  assent  of 
the  others.  Story  on  Part,  §  8t);  Pars,  on  Part,  6;  Phillips 
vs.  Phillips,  49  111.,  437. 

§  3.  As  to  Third  Persons. — The  jury  are  instructed,  that 
parties  may  so  conduct  themselves  as  to  be  liable  to  third  per- 
sons as  partners,   when,   in  fact,   no   partnership  exists    as 
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between  themselves.  The  public  are  anthorized  to  judge  from 
appearances  and  profesfiions,  and  are  not  bound  to  know  the 
real  facts. 

Persons  may  be  co-partners,  as  to  third  persons,  and  broncrht 
within  all  the  liability  of  partners,  as  to  third  persons,  who 
are  not  partners  as  between  themselves;  and  they  will  be  so 
regarded,  as  to  third  persons,  if  they  voluntarily  and  know- 
ingly so  conduct  themselves  as  to  reasonably  justify  the  pub- 
lic, or  persons  dealing  with  them,  in  believing  tliat  they  are 
partners.  Speer  vs.  Bishop^  24  Ohio  St.,  598j  Dailey  vs. 
Cooiis^  t)4  Ind.,  545. 

§  4.  Holding  Oneself  Out  as  Partner. — The  conrt  instructs 
the  jury,  that  if  a  person  vohmtarily  and  knowingly  holds 
himself  out,  by  his  acts  or  language,  to  the  public  or  to  third 
persons,  as  the  partner  of  another,  and  a  third  i>er8on  deals 
with  that  other  on  the  faith  of  an  existing  partnership,  then 
the  person  so  holding  himself  out  will  be  liable  as  a  partner  to 
the  person  so  dealing,  notwithstanding  there  was,  in  "^act,  no 
such  partnership.  Pars,  on  Part.,  6L  ;  Smith  vs.  Knight^  71 
HI.,  148;  Peck  vs.  Lxisk,  38  la.,  93;  Story  on  Part.,  §  64;  Jeiu 
kirut  vs.  Crane^  54  Wis.,  253. 

If  you  believe,  from  the  evidence,  that  prior  and  up  to  the 
time  of  the  giving  of  the  note,  the  defendant  A.  E.  volun- 
tarily and  knowingly  so  conducted  himself,  in  connection  witli 
the  business  carried  on  at,  etc.,  as  to  reasonably  justify  the 
public  and  persons  generally  dealing  at  that  place,  in  suppos- 
ing and  believing  that  he  was  a  partner  with  said  C,  and  that 
the  plaintiffs,  before  they  sold  the  goods,  had  been  informed 
that  the  said  A.  E.  was  interested  as  a  partner  in  that  business, 
and  that  at  the  time  they  sold  the  goods  and  took  the  notes 
they  supposed  and  believed  that  he  was  a  partner,  and  acted 
on  that  supposition,  then  he  would  be  liable  on  the  note  as  a 
partner,  whether  he  was,  in  fact,  a  partner  or  not. 

If  you  believe,  from  the  evidence,  that  prior  and  up  to  the 
time  of  the  giving  of  the  note  introduced  in  evidence  in  this 
case,  A.  E.  voluntarily  and  knowingly  so  conducted  himself,  in 
connection  with  the  business  of  the  firm  of  F.  &  E.,  as  to  jus- 
tify the  plaintiffs,  and  persons  generally  dealing  with  the  firm, 
in  supposing  and  believing  that  he  was  a  member  of  that  firm. 
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and  that  the  plaintiflfs,  before  they  sold  the  goods  for  which 
the  note  was  given,  had  knowledge  of  these  facts,  and  were 
thereby  induced  to  believe  that  A.  E.  was  a  partner  in  that 
firm,  and  that,  at  the  time  they  sold  the  goods  and  took  the 
note,  tliey  did  suppose  and  believe  that  he  was  a  member  of 
the  firm,  then  he  would  be  liable  on  the  note  as  a  partner, 
whether  he  was,  in  fact,  a  partner  or  not. 

When  persons  hold  themselves  out  to  the  world  by  their 
acts  or  declarations  as  partners,  they  will  be  liable  as  such, 
whether  such  relation  really  exists  between  them  or  not.  If 
they  knowingly  permit  their  names  to  aj^pear  in  the  style  of 
the  firm  in  the  business  cards,  notices  or  advertisements  of  the 
firm,  they  cannot  escape  liability  for  debts  contracted  in  the 
name  of  the  firm.  Mli8  vs.  Branson^  40  III.,  455;  JBarneUy 
eto.<,  vs.  Blackmary  53  Ga.,  98;  Dodd  vs.  Bishop^  30  La.  An., 
Part  2d,  1178. 

If  you  believe,  from  the  evidence,  that  prior  and  np  to  the 
time  the  note  introduced  in  evidence  in  this  case  was  given, 
A.  E.,  voluntarily  and  knowingly,  allowed  and  permitted  the 
business  of  the  firm  of  F.  &  E.  to  be  conducted  in  such  a  way 
as  to  justify  the  public  generally,  and  persons  dealing  with 
the  firm,  in  supposing  and  believing  that  he  was  a  member  of 
the  firm,  and  that  the  plaintiffs,  before  and  at  tlie  time  they 
bjM  the  goods,  and  took  the  note  in  question,  had  reason  to 
believe,  and  did  believe,  from  the  manner  in  which  the  busi- 
ness was  conducted,  that  he  was  a  member  of  the  firm,  then 
the  plaintiffs  will  have  a  right  to  hold  him  liable  on  the  note 
as  a  member  of  the  firm. 

And  in  such  a  case,  it  is  immaterial  whether  A.  E.  made 
any  representations  personally  to  the  plaintiff  that  he  was  a 
member  of  the  firm  or  not 

§  5.  Partnership  in  the  Name  of  one  Partner. — The  court 
instructs  the  jury,  that  although  they  may  believe,  from  the 
evidence,  that  the  business  at  S.  was  carried  on  in  the  name 
of  J.  C.  alone,  this  fact  would  not  be  conclusive  that  no  part- 
nership existed.  The  question  of  partnership  does  not  de- 
pend upon  the  name  of  the  firm,  but  upon  the  agreement  of 
the  parties  as  to  the  ownership  of  the  property,  and  as  to  the 
disposition  to  be  made  of  the  profits  of  the  business. 
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If  you  believe,  from  the  evidence,  that  L.  and  0.  entered 
into  an  agreement,  by  which  they  were  to  engage  in  the  busi- 
ness of,  etc.,  and  that  the  business  should  be  carried  on  in  the 
name  of  L.,  with  money  to  be  furnished  by  C,  L.  agreeing  to 
contribute  his  time  and  labor  to  the  business,  and  that  tlie 
parties  should  share  equally  in  the  profits  thereof,  and  if  you 
further  believe,  from  the  evidence,  that  the  parties  did  engage 
in  such  business,  under  that  agi-eement,  then  they  were  part- 
ners, so  far  as  third  persons  were  concerned. 

§  6.     Test  of  Partnership — Partners  as  between  Themselves. — 

The  court  further  instructs  the  jury,  that  the  criterion  for  de- 
termining whether  a  partnership  exists  as  between  the  part- 
ners themselves,  is  to  ascertain  the  intention  and  understand- 
ing of  the  parties  themselves,  at  the  time  the  partnership  is 
alleged  to  have  existed.     Pars,  on  Part.,  58. 

And  in  this  case,  if  you  believe,  from  the  evidence,  that  J. 
and  E.,  at  the  time  in  question,  did  not  intend,  or  understand 
that  a  partnership  existed  between  them,  and  there  was  no 
agreement  that  they  should  share  the  profits  of  the  said  busi- 
ness of,  etc.,  then,  as  to  the  matte:  s  involved  in  this  suit,  the 
question  of  partnership  should  Lave  no  bearing  on  your  minds, 
in  arriving  at  your  verdict  in  this  case. 

That  the  best  evidence  and  usual  test  of  a  partnership  is  the 
sharing,  between  the  alleged  partners,  of  the  profits  and  losses 
of  tlie  business;  and  if  you  believe,  from  the  evidence,  that 
there  never  was  any  agreement  between  J.  and  E.  to  share  the 
profits  and  losses  of  the  business  in  question,  then  this  would 
be  evidence  tending  to  show  that  no  partnership  did,  in  fact, 
exist  between  them. 

§  7.  Power  of  Partner  to  Bind  the  Firm. — Every  partner  pos- 
sesses full  and  absolute  authority  to  bind  all  the  partners,  by 
his  acts  or  contracts,  in  relation  to  the  business  of  the  firm,  in 
the  same  manner,  and  to  the  same  extent,  as  if  he  held  full 
power  of  attorney  from  them;  and  as  between  the  firm  and 
third  parties,  who  deal  with  it,  in  good  faith  and  without  no- 
tice, it  is  a  matter  of  no  consequence  whether  the  partner  is 
acting  fairly  with  his  co-partners,  in  the  transaction,  or  not,  if 
he  is  acting  within  the  apparent  scope  of  his  authority,  and 
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professedly  for  the  firm.  Pars,  on  Pari,  172;  Story  on  Part, 
§  101;  Fahlman  vs.  Taylor,  76  III.,  629;  First  Natl.  JBa/nk 
vs.  Carpenter^  41  la.,  518. 

If  a  partnership,  as  snch,  engages  in  any  transaction  ontside 
of  its  regular  business,  the  acts  and  declarations  of  one  part- 
ner, if  proved,  with  respect  to  that  transaction,  bind  the  firm 
as  much  as  though  they  were  made  with  respect  to  some  mat- 
ter in  the  course  of  its  ordinary  and  customary  business.  San- 
dilands  vs.  Marshy  2  B.  &  Aid.,  673;  Boardinan  et  al.  vs. 
Adams  et  al,,  5  la.,  224. 

■ 

§  8.  What  Acts  do  not  Bind — Partner  Using  Partnership  Credit 
or  Effects. — The  jury  are  instructed,  that  one  partner  has  no 
right  to  apply  the  funds  or  securities,  or  other  eflFects  of  the 
partnership,  in  payment  of  his  own  private  debts,  without  the 
consent  of  his  co-partners ;  and  if  ho  does  so,  the  creditor  deal- 
ing with  such  partner,  if  he  knows  the  circumstances,  will  be 
deemed  to  have  acted  in  bad  faith,  and  in  fraud  of  the  other 
partners,  and  the  transaction  will  be  void  as  to  them.  Pars, 
on  Part,  111;  Story  on  Part.,  §  132. 

Ton  are  further  instructed,  that  one  partner  has  no  right 
or  authority  to  use  the  credit  of  the  partnership,  or  to  give  a 
note,  in  the  name  of  the  firm,  for  his  own  debt,  or  in  his  own 
individual  transactions,  without  the  consent  ot  his  copartners; 
and  if  he  does  so,  the  note  or  security  ^iven  will  be  void  in 
the  hands  of  any  person  who  has  knowledge  of  the  purpose 
for  which,  and  the  circumstances  under  which,  such  note  or 
security  was  given. 

You  are  further  instructed  that,  when  a  note,  op  other 
security,  is  given  in  the  name  of  the  firm,  by  one  partner,  in 
payment  of  his  own  individual  debt,  the  law  raises  a  presump- 
tion that  it  was  done  without  the  knowledge  or  consent  of 
the  other  partners,  and  the  burden  of  proving  such  knowledge 
and  consent,  is  ujion  the  party  alleging  it  Story  on  Part, 
§  133;  Pars,  on  Part,  112. 

§  9.  Acts  Beyond  the  Scope  of  Partnership  Business. — The  court 
instructs  the  jury,  that  each  member  of  a  firm  is  presumed 
to  have,  and  has,  authority  to  bind  the  firm  within  the  scope 
of  the  partnership  business;  but  in  order  to  bind  the  firm  in 
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matters  outside  of  or  beyond  the  apparent  scope  of  the  part- 
nership business,  the  authority  of  one  partner  to  act  for  the 
iirm,  must  be  -shown,  precisely  the  same  as  if  any  other 
person  had  performed  the  act.  Mclfair  vs.  Platt^  46  HL, 
211 ;  Board/man  et  aL  vs.  Adams  et  al.  5  la.,  224. 

§  10.  Boimd  by  Ratification. — The  jury  are  instmctcd,  that 
while  one  partner  cannot  rightfully  appropriate  partnership 
funds  to  the  payment  of  his  individual  debts,  yet,  if  he  does 
do  so,  his  acts,  when  they  come  to  the  knowledge  of  the 
other  members  of  the  firm,  should  be  clearly  and  promptly 
repudiated;  and  if,  when  such  knowledge  comes  to  the  other 
merat)ers  of  the  firm,  they  do  not,  within  a  reasonable  time 
thereafter,  repudiate  the  transaction,  they  will  be  deemed  to 
have  ratified  it,  and  will  be  bound  to  the  same  extent  as  though 
they  had  expressly  authorized  it  in  the  first  instance.  Whether, 
in  this  case,  the  debt  in  question  was  paid  out  of  partnership 
funds  by  the  said  A.  B.,  and  whether  the  other  partners  had 
knt)wlcdge  of  that  fnct,  and  whether  they  did  repudiate  the 
ti-ansaction,  and  notify  the  said,  etc.,  of  that  fact,  as  soon  as  it 
could  reasonably  be  done,  are  all  questions  to  be  determined 
by  the  jury,  from  a  consideration  of  all  the  evidence  in  the 
case.  Pars,  on  Part,  111 ;  Marine  Co.j  etCj  vs.  CarveVy  42 
111.,  66. 

§  11.  When  Fraud  of  one  Partner  Binds  the  Other. — Tlie 
court  instructs  the  jury,  that  if  a  fraud  is  committed  by  one 
])artner,  in  the  name  of  the  firm,  in  the  course  of  the  partner- 
ship business,  it  will  bind  the  firm,  even  though  the  other 
partners  had  no  knowledge  of  the  fraud,  or  participation  in  the 
transaction  to  which  it  relates.  Story  on  Part.,  §  131;  Pars, 
on  Part.,  150. 

§  12.  Notice  of  Dissolntion  Necessary,  When. — The  court  in- 
structs the  jury,  that  the  law  is,  that  when  a  partnership  is 
dissolved,  and  one  of  the  partners  continues  the  business  as 
before,  the  retiring  partner,  to  protect  himself  from  future 
liabilities,  should  see  that  public  notice  of  such  dissolution,  or 
of  his  retirement,  is  given  in  some  manner,  so  as  fairly  and 
reasonably  to  notify  the  public  of  the  fact  of  his  withdrawal  from 
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the  firm;  and  if  he  does  not  do  so,  persons  dealing  with  the  part- 
ner who  continues  the  business,  without  actual  notice  of  the 
dissohition,  will  have  a  right  to  rely  on  the  credit  of  the  origi- 
nal firm.     Pars,  on  Part,  410;  Story  on  Part,  §  65,  160. 

When  one  partner  withdraws  from  the  firm,  and  the  busi- 
ness is  continued  by  the  other  partners,  the  retiring  partner 
should  see  that  persons  who  have  formerly  dealt  with  the  firm 
have  reasonable  notice  of  such  retirement,  or  else  those  who 
continue  to  deal  with  the  firm,  without  actual  notice  of  his 
withdrawal,  can  hold  him  liable  as  a  member  of  the  firm. 
Holtgreve  vs.  WintJcer^  85  111.,  470;  Davis  vs.  Willis^  47  Tex., 
154;  Hayncs  vs.  Carter^  12  Heisk.,  7;  Austin  vs.  Holland^  69 
N.  T.,  571;  Gilcfrist  vs.  Brande,  58  Wis.,  184. 

§  13.  Cannot  Sue  Each  Other  at  Law. — The  court  instructs 
the  jury,  that,  under  our  practice,  one  partner  cannot  maintain 
an  action  at  law  ao^inst  his  copartner  for  work  and  labor  per- 
formed, or  for  money  paid,  laid  out  or  expended  for,  or  on 
account  oiF,  the  partnerehip,  nor  for  the  use  or  occupation  of 
any  of  the  partnert^liip  property. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  and 
defendant  were  copartners  during  any  portion  of  the  time  cov- 
ered by  the  accounts  in  question,  then  you  should  exclude 
from  their  consideration,  all  items  of  account,  concerning,  or 
growing  out  of,  the  partnership  business,  if  any  such  have 
been  proved. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  and  de- 
fendant were  partners  as  to  a  portion  of  the  plaintiff's  claim, 
and  not  partners  as  to  the  residue,  then  the  tact  of  partnership 
will  in  nowise  interfere  with  the  plaintiff's  riglit  to  recover  as 
to  such  residue. 

If  you  believe,  from  the  evidence,  that  the  parties  to  this 
suit,  at  the  time  in  question,  were  partners,  as  to  the  said,  etc., 
and  in  the  use  thereof,  and  that  the  charges  in  plaintiff's  bill 
of  particulars  in  relation  to  said,  etc.,  and  to  the  use  thereof, 
are  matters  pertaining  to  the  said  partnership,  and  growing 
out  of  the  same,  and  have  never  been  settled  or  adjusted  be- 
tween the  parties,  then  such  matters  cannot  be  litigated  in  this 
suit,  and  you  should  disregard  all  such  items  in  making  up 
your  verdict 
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§  14.  When  May  Sne  at  Law. — Although  the  Jury  may  be- 
h'eve,  from  the  evidence,  that  the  plaintiflE  and  defendant  were 
formerly  partners,  and  that  the  account  sued  on  grew  out  of 
their  partnership  business,  and  is  claimed  by  the  plaintiff  as 
the  balance  due  to  him,  upon  a  settlement  of  such  business, 
still,  if  the  jury  further  believe,  from  the  evidence,  that  the 
partnership  had  been  dissolved,  and  the  partnership  business 
settled  between  the  parties,  and  a  l>alance  struck  and  agreed 
upon  as  the  amount  due  to  the  plaintiff,  before  the  commence- 
ment of  this  suit,  then  the  plaintiff  can  maintain  a  suit  for  such 
balance.  Wycoff  vs.  Pamell^  10  la.,  332;  Bidgway  vs.  Grants 
17  111.,  117. 
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Note. — The  common  law  rules  iroveming  the  action  of  replevin  are  vari- 
ously modified  hy  atatyte  and  by  local  usage,  or  practice,  in  the  different 
states;  but  the  following  instructions  will  be  found  to  be  generally  applica- 
ble to  the  practice  in  most  of  the  states* 

HO  PLBA  OF  JlJBTIFIOATIOir. 

§  1.  When  the  Action  Lies, — The  jnry  are  instructed,  that  to 
entitle  the  plaintiff  to  recover  under  the  issues  in  this  case,  it 
is  only  necessary  that  he  should  ]n'ove,  by  a  preponderance  of 
the  evidence,  that  he  was  the  owner  of  the  property  in  ques- 
tion, and  entitled  to  the  possession  of  the  same  when  this  suit 
was  commenced,  and  that  it  had  been  wrongfully  taken  from 
his  possession  by  the  defendant,  or  that  it  was  then  wrongfully 
detained  by  him.  Hill,  on  Rem.  for  Torts,  2;  jEsson  vs.  Tar- 
hell,  9  Cush.,  407;  Eggleston  vs.  Mundy^  4  Mich.,  295;  Flat- 
ner  vs.  Goody  29  N.  W.  Eep.,  56;  Moore's  Justice,  §  315 
et  seq, 

§  2.  Right  to  Possession  of  Property  Sufficient. — Tliat  it  is  not 
essential  to  a  recovery  by  the  plaintiff  in  this  suit  that  he 
should  have  been,  at  any  time,  the  absolute  owner  of  the  prop- 
erty; it  is  suflBcient  if  the  proof  shows,  that  before  and  at  the 
time  of  the  commencement  of  this  suit,  the  plaintiff  was  en- 
titled to  the  possession  of  the  property;  that  he  demanded  the 
same  of  the  defendant,  before  commencing  the  suit,  and  after 
the  plaintiff  became  entitled  to  such  possession,  and  that  the 
defendant  refused  to  surrender  the  property  to  the  plaintiff 
upon  such  demand.  Cainpbell  vs.  Williams^  39  la.,  ^4i(j. 
Hill,  on  Rem.  for  Torts,  20;  Ifohle  vs.  Epperly^  6  Ind.,  414; 
Loomis  vs.  Youhy  1  Minn.,  175;  BramweLl  vs.  Harty  12  Heisk., 
356. 

The  jury  are  instructed,  that  it  is  not  necessary,  in  order  to 
support  this  action,  as  regards  the  issue  of  wrongful  detention, 
that  there  should  have  been  a  wrongful  taking  of  the  prop- 
erty by  the  defendant;  provided,  the  jury  believe,  from  tho 
evidence,  that  the  defendant  had  the  same  in  his  possession 
when  this  suit  was  commenced,  and  then  wrongfully  detained 
the  same  after  a  demand  by  the  plaintiff  for  the  possession 
thereof. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  this 
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enit  was  commenced,  the  plaintiff  was  lawfully  entitled  to  the 
immediate  posnession  of  the  property  described  in  the  decla- 
ration, and  that  the  defendant  had  the  same  in  his  possession, 
and  that  before  the  suit  was  commenced,  and  while  the  plaint- 
iff was  so  entitled  to  such  possession,  there  was  a  demand 
made  for  the  property  by  the  plaintiff,  and  a  refusal  to  deliver 
the  same  by  the  defendant,  then  the  jury  should  find  for  the 
plaintiff,  upon  the  issue  of  wrongful  detention. 

In  this  action,  the  title  of  ownership  of  the  property  is  not 
necessarily  involved.  If  the  jury  believe,  from  the  evidence, 
that  the  defendant  had  the  proi)erty  in  his  possession,  and  that 
the  plaintiff  made  a  demand  on  him  for  it  before  commencing 
this  suit,  then  the  party  who  was  entitled  to  the  possession  of 
the  property  at  that  time,  is  the  one  entitled  to  3^our  verdict 
in  tliis  case,  as  regards  the  issue  of  wrongful  detention. 

§  3.  Burden  of  Proof — ^What  Must  be  Proved. — The  jury  are 
instructed,  that  before  the  plaintiff  can  recover  in  this  action  ho 
must  prove,  by  a  preponderance  of  evidence,  that  at  the  time 
of  the  commencement  of  this  suit  he  was  the  owner  of  the 
property  in  question,  or  that  he  was  then  entitled  to  the  im- 
mediate possession  of  the  same,  and  he  must  also  further 
prove,  by  a  preponderance  of  the  evidence,  that  the  defend- 
ant wrongfully  took  the  property  in  question,  or  else  that  lie 
wrongfully  detained  it  from  the  plaintiff,  after  a  demand  made 
npon  ^him  by  the  plaintiff  for  the  property.  Bardwell  vs. 
Stvbhit,  23  N.  W.  Rep.,  344. 

In  actions  of  this  kind,  if  there  is  no  evidence  of  a  wrong- 
ful taking  of  the  property,  and  no  proof  of  a  demand  of  the 
property  before  the  commencement  of  the  suit,  then  the 
plaintiff  is  not  entitled  to  recover,  unless  the  jury  find,  from 
the  evidence,  and  the  instructions  of  the  court,  that  tlie  de- 
fendant has,  in  some  other  manner,  manifested  an  intention  to 
resist  the  plaintiff's  claim  to  the  property,  or  his  right  to  the 
possession  thereof.        # 

In  this  case  neither  a  wrongful  taking  nor  a  wrongful  de- 
tention of  the  property  is  to  be  presumed  without  proof,  but 
to  warrant  a  verdict  against  the  defendant,  his  guilt  must  bo 
proved,  by  a  preponderance  of  the  evidence. 
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§  4  Borden  of  Proof  of  Wron^^  Retaining. — The  court  in- 
structs the  jury,  that  to  entitle  the  plaintiff  to  recover  upon 
the  issue  of  detention,  it  is  incumbent  upon  the  plaintiff  to  es- 
tablish, by  a  preponderance  of  evidence,  that  the  goods  and 
property  replevied  were  in  the  possession  of  the  defendant,  or 
under  his  control,  and  that  he  detained  the  same  from  the 
plaintiff  at  the  time  the  suit  was  commenced;  and  unless  the 
jury  believe,  from  the  evidence,  that  the  property  in  question 
was  in  the  possession  of  the  defendant,  or  subject  to  his  con- 
trol at  the  time  the  suit  was  commenced,  and  that  he  then 
detained  the  same  from  the  plaintiff,  then,  as  to  the  issue  of 
wrongful  detention,  the  jury  should  find  for  the  defendant 
Reynolds  vs.  McCormick^  62  111.,  412. 

§  5.  Wrongful  Detention,  How  Proved. — The  court  instructs 
the  jury,  that  if  they  believe,  from  the  evidence,  that  the 
plaintitf  was  entitled  to  the  possession  of  the  property  before, 
and  at  the  time  of,  the'  commencement  of  this  suit,  and  tliat  a 
demand  for  the  possession  was  made  by  the  plaintiff  upon  the 
defendant,  and  a  delivery  of  tlie  property  refused  by  him, 
while  the  plaintiff  was  so  entitled  to  possession,  and  before  the 
commencement  of  this  suit,  then  such  demand  and  refusal  are 
evidence  of  a  wrongful  detention ;  but  they  are  not  necessarily 
the  only  evidence  of  such  detention ;  other  facts  and  circum- 
stances tending  to  show  such  detention,  if  proved,  are  proper 
evidence  to  be  considered  by  the  jury;  and  if  they  believe, 
from  the  evidence,  and  from  such  other  facts  and  circum- 
stances as  the  jury  find  to  have  been  proved,  that  there  was  a 
wrongful  detention  of  the  property,  as  explained  in  these  in- 
structions, then  the  proof  of  demand  and  refusal  was  unneces- 
sary to  prove  a  wrongful  detention. 

§  6.  When  Demand  not  Necessary. — If  the  jury  believe,  from 
the  evidence,  under  the  instruction  of  the  court,  that  the 
plaintiff  was  the  owner  of  the  property,  and  entitled  to  the 
possession  of  it,  and  that  the  defendant  took  the  property 
wrongfully  from  the  possession  of  the  plaintiff,  then  a  demand 
and  refu>al  before  the  commencement  of  this  suit  is  not  neces- 
sary to  be  proved,  under  the  issues  in  this  case,  to  entitle  the 
■plaintiff  to  recover.  Dicksoii  vs.  Randal^  19  Kans.,  212; 
Jo7ies  vs.  Wardy  77  N.  C,  337. 
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"When  property  is  wrongfully  taken  from  the  possession  of 
the  party  legally  entitled  thereto,  then  no  demand  for  the 
property  is  necessary  to  enable  the  person  bo  entitled  to  the 
possession  to  bring  his  suit  In  replevin.  And  in  this  case,  if 
the  jury  believe,  from  the  evidence,  that  the  plaintiflE  Aras  the 
owner  of  the  {heifer)  in  question,  and  that  defendant  went  to 
plaintiflE's  pasture  and  took  the  Qieifer)  therefn  m  without 
plaintiff's  permission,  and  against  his  will,  then  no  demand 
was  necessary  before  commencing  this  suit.  Gilchrist  vs. 
Moore^  7  la.,  9;  Hill,  on  Rem.  for  Torts,  67;  Newman  vs. 
Je7ine^  47  Me.,  520;  Stillman  vs.  Squire^  1  Denio,  327; 
Jihoddea  vs.  D^rummond^  3  Col.,  374. 

The  court  instructs  the  jury,  that  by  thA  plea  in  this  case, 
the  defendant  claims  title  to  the  property  in  himself,  (and  in 
one  A,  B,\  and  denies  the  right  of  property  and  of  possession 
in  the  plaintiff;  and  although  the  jury  may  believe,  from  the 
evidence,  that  the  defendant  came  rightfully  into  possession 
of  the  property,  still,  under  the  pleadings  in  this  case,  it 
is  wholly  unnecessary  for  the  plaintiff  to  prove  a  demand 
and  refusal  before  commencing  the  suit,  to  entitle  him  to 
a  verdict  of  wrongful  detention;  provided,  the  jury  further 
believe,  from  the  evidence,  under  the  instructions  of  the 
court,  that  the  plaintiff  was  entitled  to  the  possession  of  tl  e 
property  at  the  time  of  the  commencement  of  the  suit.  Sea- 
ver  vs.  Dingley,  4  Greenlf.,  300;  Lewis  vs.  Jif asters,  8  Blackf., 
244;  Hill,  on  Eem.  for  Torts,  66;  Smith  vs.  McLean^  24  la., 
322;  Lewis  vs.  Smart,  67  Me.,  206. 

If  the  jury  find,  from  the  evidence,  under  the  instructions 
of  the  court,  that  the  defendant  came  lawfully  into  the 
possession  of  the  property  in  controversy,  then  they  will  find 
for  the  defendant,  unless  they  further  find,  from  the  evidence, 
that  the  plaintiff,  prior  to  the  commencement  of  this  suit, 
made  a  demand  upon  the  defendant  for  the  property,  and  that 
the  defendant  refused  to  surrender  it  upon  such  demand,  un- 
less the  jury  further  find,  from  the  evidence,  that  before  the 
commencement  of  this  suit  the  defendant  had,  in  some  man- 
ner, manifested  an  intention  to  resist  the  plaintiff's  claim  to 
the  property,  or  to  deny  his  right  to  the  possession  thereof. 

§  7.  When  Demand  Necessary — Pleas  Non  Cepit  and  Non  De- 
tinoit  Only. — If  the  jury  believe,  from  the  evidence,  that  the 
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property  in  question  came  into  the  poBsession  of  the  defend- 
ant with  the  knowledge  and  consent  of  the  plaintiff,  then, 
before  the  plaintiff  could  properly  commence  this  suit,  he 
would  have  to  make  a  demand  on  the  defendant  for  a  return 
of  the  property,  and  unless  it  appears,  from  a  preponderance 
of  the  evidence,  that  he  did  make  such  demand,  the  jury 
should  find  for  the  defendant,  unless  the  jury  further  believe, 
from  the  evidence,  that  the  defendant,  before  the  commence- 
ment of  this  suit,  had,  by  his  conduct  or  language,  or  by  both, 
manifested  an  intention  to  disregard  and  repudiate  any  claim 
of  right  or  title  in  the  property  by  the  plaintiff.  Hill,  on 
Hem.  for  Torts,  67;  Lewis  vs.  Masters^  8  Blackf.,  244;  Kel- 
logg vs.  Oleson^  2  N.  W.  Ecp.,  364. 

That  if  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant borrowed  the  property  in  controversy  from  the 
plaintiff  for  a  temporary  use  or  purpose,  giving  the  plaintiff 
to  understand  that  he  would  return  the  property  when- 
ever the  plaintiff  should  desire  it,  then  the  plaintiff  would 
not  be  entitled  to  commence  this  suit  until  after  he  had 
first  demanded  the  property  from  the  defendant;  and  if  .the 
plaintiff  has  failed  to  show  such  demand  and  refusal,  by  a 
preponderance  of  evidence,  then  the  jury  should  find  for  the 
defendant;  provided,  the  jury  further  find,  from  the  evi- 
dence, that  before  the  commencement  of  this  suit,  the  defend- 
ant had  done  no  act  inconsistent  with  the  plaintiff's  right  to 
the  property,  or  showing  an  intention  to  repudiate  the  same. 
Simpson  vs.  Wi^enii^  60  111.,  222;  Story  on  Bailments,  §  266; 
Moore's  Justice,  322. 

§  8.  Wrongful]  Taking  or  Demand  mnstbePi'oved. — If  the  jury 
believe,  from  theevidence,  that  at  the  time  this  suit  was  brought, 
the  plaintiff  was  entitled  to  the  possession  of  the  property, 
still  he  is  not  entitled  to  recover  in  this  suit  upon  the  issue  of 
wrongful  detention,  unless  it  appears,  from  the  evidence,  that 
the  defendant  wrongfully  took  the  property,  or  unless  the 
plaintiff  has  proved  a  legal  demand  for  the  property  before 
this  suit  was  brought,  or  some  other  facts  and  circumstances 
showing  an  unlawful  detention  by  the  defendants,  as  explained 
in  these  instructions. 
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§  9.  What  Essential  to  a  Demand. — In  order  to  make  a  legal 
demand  of  articles  of  personal  property  by  one  person  from 
another,  such  property  must  be  indicated  by  name  or  by  proper 
words  of  description,  or  reference,  so  as  to  apprise  tlie  party 
npon  whom  the  demand  is  made  what  particular  property  is 
demanded;  otherwise  such  demand  would  not  be  snfScient 
whereon  to  brhig  replevin  for  the  detention  of  such  property. 

[See  Trover.] 

PLEA  OF  JUSTIFICATION. 

§  10.  Replevin  against  an  Officer. — Tlie  court  instructs  the 
jury,  that  if  they  believe,  from  the  evidence,  that  the  defend- 
ant R.  was  a  constable  of  this  county  at  the  time  of  the  levy 
of  the  exception,  offered  in  evidence  in  this  case,  and  that 
under  such  execution,  as  such  constable,  he  levied  upon  the 
pro  pel- ty  in  question  on,  etc.,  at,  etc.,  and  also  that  the  prop- 
erty so  levied  upon  was  then  the  property  of  the  defendant  in 
the  execution,  then  the  jury  should  find  for  the  defendant 

The  justice's  docket,  introduced  in  evidence  in  this  case,  is 
sufficient  evidence  of  the  rendition  of  the  judgment  mentioned 
in  the  plea,  and  the  jury  should  consider  that  fact  as  proved. 

§  11.  Execntion  Conclnsive  as  to  Third  Person,  or  if  not  Dis- 
puted.— That  the  execution  with  the  indorsement  thereon,  in- 
troduced in  evidence  in  this  case,  is  sufficient  proof  of  the  issu- 
ing of  the  execution  mentioned  in  the  plea,  the  time  when  the 
same  was  received  by  the  officer,  the  date  of  the  levy,  and  the 
sale  of  the  property  in  question,  and  the  jury  should  consider 
all  these  matters  proved,  as  they  appear  in  the  execution  and 
the  indorsements  thereon. 

§  12.     Execntion  and  Indorsements  Prima  Facie  Evidence,  When. 

— The  jury  are  instructed,  that  as  regards  the  defendants,  C, 
D.  and  E.  {the  officer  and  plaintiff  in  execuiion\  the  indorse- 
ments and  return  of  the  officer  upon  the  execution  read  in  evi- 
dence, ?ltq  prima  facie  proof  of  the  time  when  the  execution 
came  into  the  hands  of  the  officer,  the  time  of  the  levy,  upon 
what  property  the  same  was  levied,  and  what  became  of  the 
property.  Hill,  on  Rem.  for  Torts,  391;  Phillips  vs.  ElwelU 
14:  Ohio  St,  240;  Harper  vs.  Moffit  et  al.,  11  la.,  527. 
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§  13.  Jostification  under  Execution — Wlien  Demand  Necessary. — 
The  jury  are  instructed,  that  if  they  believe,  from  the  evidence, 
that  the  defendant  A.  B.  was  an  acting  constable  in  and  for 
the  county  of  O.,  and  that  as  such  constable,  the  execution 
shown  in  evidence  came  into  his  hands,  to  be  executed  by  him, 
and  that  while  the  property  in  dispute  was  in  the  possession 
and  under  theconti-ol  of  one  or  both  of  the  defendants  in  said 
execution,  the  said  constable  levied  the  execution  upon  the 
property  in  controversy,  as  the  property  of  one  or  both  of  the 
defendants,  such  taking  and  levy  would  not  be  unlawful  as  to 
the  plaintiff,  and  in  such  case,  unless  the  jury  believe,  from  the 
evidence,  that  a  demand  for  the  property  was  made  before 
bringing  this  suit,  then  the  defendant  would  not  be  guilty  of 
a  wrongful  taking,  or  of  a  wrongful  detention.  2'uttle  vs. 
EoUnson,  78  Hi.,  332. 

§  14.  Interest  of  Joint  Owner. — One  of  the  questions  before 
the  jury  in  this  case  is  the  ownership  of  the  property  at  the 
time  the  execution  was  placed  in  the  hands  of  the  officer  (or 
w(i8  levied  on  the  property  in  contromrs}j)\  and  if  the  jury 
find,  from  the  evidence,  that  W.  J.,  the  defendant  in  the  ex- 
ecution, owned  the  property  levied  on,  or  had  an  interest 
therein  as  partner  at  the  time  of  the  delivery  of  the  execution 
to  the  officer  {or  at  the  time  the  execution  was  levied  on  the 
property)^  then  the  property,  or  such  interest  therein,  was  sub- 
ject to  the  lien  of  such  execution  and  to  a  sale  under  the  same, 
and  the  plaintiff  cannot  recover. 

§  15*     Property  Replevied  from  an  OflScer — Burden  of  Proof. — 

The  jury  are  instructed  that  the  burden  of  proof  is  on  the 
plaintiflE  to  establish,  by  a  preponderance  of  evidence,  his  right 
to  the  possession  of  the  proj^erty  in  controversy;  and  if  the 
jury  believe,  from  the  evidence,  that  the  plaintiflE  has  not  es- 
tablished his  right,  to  the  possession  of  the  property  at  the 
time  of  the  levy,  by  a  preponderance  of  the  evidence,  the  jury 
should  find  for  the  defendant. 

§  16.     Plea  of  Property  in  A.  and  B.,  Attachment  Debtors. — The 

jury  are  instructed,  that  if  they  find,  from  the  evidence,  and 
under  the  instructions  of  the  court,  that  at  the  time  the  attach- 
31 
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ment  writ  was  levied,  A.  or  B.  had  any  interest  in  the  prop 
erty  in  question,  which  was  subject  to  the  attachment  writ,  as 
explained  in  these  instructions,  then  the  jury  should  find  the 
right  of  property  in  the  said  A.  and  B.,  or  in  one  of  them,  as 
the  case  may  be,  and  find  the  defendant  not  guilty. 

If  the  jury  find,  from  the  evidence,  under  the  instruction 
of  the  court,  that  neither  A.  nor  B.  had  any  interest  in  the 
property,  and  further,  that  the  plaintiff  was  the  owner  of,  and 
entitled  to  the  possession  of  the  property  at  the  time  this  suit 
was  commenced,  then  the  jury  should  find  the  property  in  the 
plaintiff,  and  find  the  defendant  guilty;  provided,  the  jury 
further  find,  from  the  evidence,  that  the  defendant  wronojfully 
took,  or  wrongfully  detained  the  property,  as  charged  in  the 
declaration,  and  as  explained  in  these  instructions. 

§  17.  Plea,  Property  in  a  Stranger. — The  court  instructs  the 
jury,  that  the  defendant  in  this  case,  with  his  other  pleas,  has 
pleaded  property  in  himself,  and  also  in  one  A.  B.;  and  if  the 
jury  believe,  from  the  evidence,  that  the  defendant  has  shown 
property  in  himself,  or  in  the  said  A.  B.,  he  will  be  entitled 
to  a  verdict  from  the  jury,  that  they  find  the  property  in  the 
defendant,  or  in  the  said  A.  B.,  as  the  fact  may  be  found  by 
the  jury! 

§  18.  Possession  Evidence  of  Title. — The  court  insti'ucts  the 
jury,  that  under  the  issues  in  this  case,  the  burden  of  proving 
property  in  himself,  so  far  as  the  right  of  property  is  con. 
cerned,  is  upon  the  plaintiff;  and  if  possession  of  the  property 
has  been  shown  by  the  evidence  to  have  been  with  the  said 
A.  B.  at  the  time  it  is  alleged  to  have  been  levied  upon,  then 
such  possession  is  pinma  fade  evidence  of  title  in  the  said 
A.  B.  Hill,  on  Eem.  for  Torts,  62 ;  Martin  vs.  Hay^  1  Black., 
291. 

§  19.  Lien  of  Execntion  by  Statute. — The  jury  are  instructed, 
that  the  execution  read  in  evidence,  was  a  lien  upon  all  the 
personal  property  of  A.  B.,  the  defendant  therein,  from  the 
time  the  execution  came  into  the  hands  of  the  oflScer,  and  that 
no  sale  or  transfer  of  such  property,  by  the  said  A.  B.,  after 
that  tim J,  could  destroy  or  affect  such  lien.     And  if  the  jury 
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beliove,  from  the  evidence,  that  the  alleged  Bale  and  delivery 
of  the  property,  by  A.  B.  to  the  plaintiff,  was  made  after  the 
execution  came  into  the  hands  of  the  officer,  such  sale  would 
be  void  as  against  the  execution  creditors,  no  matter  whether 
made  in  good  faith  and  for  a  valuable  consideration  or  not, 
and  the  property  could  properly  be  taken  on  the  execution. 
Childs  vs.  Jones^  60  Ala.,  352;  Marsh  ve.  Newton^  71  Ind.,  22. 

§  20.  Fraudulent  Sale. — If  the  jury  believe,  from  the  evi- 
dence,  that  the  property  in  question  was  sold  to  the  plaintiff 
by  the  defendant  in  the  execution,  before  the  execution  came 
into  the  hands  of  the  officer  {before  the  execution  was  levied^ 
etc.),  still,  if  the  jury  further  believe,  from  the  evidence,  that 
such  sale  was  made  to  hinder  or  delay  the  creditors  of  the  said 
defendant  in  the  collection  of  their  debts,  and  that  the  plaint- 
iff knew  of  the  purpose  of  such  sale  and  was  a  party  to  it, 
assisting  in  such  fraudulent  purpose,  then  such  sale  was  void 
as  against  the  execution  creditors,  whether  the  plaintiff  paid 
a  valuable  consideration  for  the  property  or  not. 

If  the  jury  believe,  from  the  evidence,  that  the  property  in 
controversy  was  in  the  possession  of  the  plaintiff,  he  claiming 
to  be  the  owner  thereof  at  the  time  it  was  taken  upon  the 
execution,  this  iB  prima  facie  evidence  of  ownership  in  him. 
And  if  the  jury  further  believe,  from  the  evidence,  that  while 
the  plaintiff  was  so  in  possession  the  defendant  took  the  same 
from  him,  then  the  jury  shouW  find  the  right  of  property  in 
the  plaintiff,  unless  the  jury  further  find,  from  the  evidence, 
tliat  the  plaintiff  did  not  own  the  property,  or  that  the  sale 
thereof  from  C.  to  the  plaintiff,  was  made  with  a  view,  on  the 
part  of  C,  of  hindering,  delaying  or  defrauding  his  creditors, 
and  that  the  plaintiff  knew,  or  had  good  reason  to  know,  of 
such  fraudulent  purpose,  at  the  time  he  purchased  the  prop- 
erty. 

§  21.  Temporary  Possession  by  Vendor. — If  the  jury  believe, 
from  the  evidence,  that  before  the  execution  came  into  the 
hands  of  the  officer  (or  was  levied  upon  the  property),  the 
plaintiff  bought  the  property  from  the  defendant,  in  the  exe- 
cution, in  good  faith,  for  a  valuable  consideration,  and  on  tlie 
same  day  took  actual  possession  of  the  property,  then,  although 
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the  jury  may  further  believe,  from  the  evidence,  that  he 
afterwards  loaned  the  property  back  to  the  defendant  in  the 
execution,  for  a  temporary  purpose,  such  loaning  back,  if  made 
in  good  faith,  would  not  alone  render  or  make  void  the  plaint- 
iff's title  to  the  property,  nor  make  it  subject  to  the  execu- 
tion. 

§  22.  Growing  Crops,  When  Personal  Property. — Tlie  court 
instructs  tlie  jury,  that  growing  crops,  in  law,  are  regarded  for 
some  purposes  as  personal  property,  and  for  some  purposes  as 
a  part  of  the  real  estate  upon  which  the  crops  are  growing. 
As  between  seller  and  purchaser  of  real  estate,  they  are  re- 
garded as  belonging  to  the  real  estate,  and  will  pass  with  the 
conveyance  of  the  land  to  the  purchaser,  unless  they  are  ex- 
pressly reserved  in  writing.     Carpenter  vs.  JoneSy  63  111.,  517. 

§  23.  Levy  on  Crops  and  Taking  Possession. — Although  the 
law  requires  an  officer,  in  levying  on  personal  property,  to  take 
the  same  into  his  possession,  yet,  in  the  case  of  growing  crops, 
or  other  bulky  or  heavy  articles,  it  only  requires  him  to  take 
such  possession  thereof,  as  the  article,  from  its  nature,  will 
reasonably  admit  of;  and  if  the  jury  believe,  from  the  evi- 
dence in  this  case,  that  the  officer,  in  attempting  to  make  tlie 
levy  in  question,  went  to  the  fields  of  grain  levied  on,  and  had 
the  same  in  his  immediate  view  and  ])resence,  and  notified  the 
defendant  in  the  execution  that  he  had  taken  the  crops,  under 
the  execution  introduced  in  evidence,  this  would  be  a  sufficient 
levy  on  the  property  in  question.  Fierce  vs.  Roche^  40  111., 
292. 

§  24.  Property  Cannot  be  Taken  from  one  Holding  it  nnder 
Replevin  Bond. — If  the  jury  believe,  from  the  evidence,  that 
before  the  time  of  the  levy  of  the  execution,  in  this  case,  the 
plaintiff  has  commenced  a  suit  in  replevin,  etc.,  for  the  goods 
in  controversy,  and  that  the  g^ods  were  delivered  to  him 
under  the  bond  given  by  him  in  the  replevin  suit  and  that,  at 
the  time  of  the  levy  of  the  execution,  the  action  of  replevin 
was  still  pending  and  plaintiff's  bond  was  still  held  by  the 
officer  for  the  return  of  the  goods,  then  the  plaintiff  had,  during 
the  pendency  of  such  replevin  suit,  the  legal  right  to  the  pos- 
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session  of  said  goods.  The  action  of  replevin  is  a  pioceeding 
against  the  property  as  well  as  against  the  person,  and  where 
the  plaintiff  gives  a  bond  and  receives  the  property  from  the 
officer  who  replevies  it  until  the  end  of  the  replevin  snit,  the 
property  is  regarded  as  in  the  custody  of  the  law,  the  plaint- 
iff becomes  its  custodian,  and  property  so  held  cannot  be 
levied  upon  and  taken  from  the  plaintiff  in  replevin,  and  any 
attempt  to  take  it  is  a  trespass. 

§  25.  Property  of  Minor  Child. — If  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  with  the  knowledge,  permission 
and  consent  of  his  father,  earned  money  during  his  minority 
in  working  for  persons  other  than  his  father  and  that  the 
father  consented  to  said  earnings  being  paid  to  his  son  and  that 
they  were  so  paid  to  him,  then  the  mcmey  so  earned  was  the 
property  of  the  plaintiff,  and  he  could  appropriate  and  use  it 
as  he  saw  fit  so  far  as  the  issues  in  this  case  are  concerned. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
received  the  horse,  when  a  colt,  as  a  gift  from  his  father,  and 
that  the  father  at  the  time  he  made  the  gift  had  other  pro]> 
erty,  enough  to  pay  all  the  debts  he  owed  at  that  time,  then  it 
is  a  matter  of  no  importance  whether  he  had  property  enough 
to  pay  all  his  debts  last  spring  or  at  any  other  time  since  such 
gift  was  made. 

§  26.  Right  of  Property  in  the  Plaintiff  to  a  Part,  etc. — In  ren- 
dering their  verdict  in  this  case,  the  jury  have  a  right  to  find 
the  right  of  property,  in  a  portion  of  the  property  in  question, 
in  one  party,  and  the  remainder  in  another  party,  if  they  be- 
lieve, from  the  evidence,  that  such  is  the  fact  If  the  jury  do 
BO  find,  they  should  so  state  in  their  verdict. 

§  27.  Bailding  Personal  Property,  When. — Tlie  court  instructs 
the  jury,  that  where  a  building  is  owned  by  one  person,  and 
the  land  on  which  it  stands  is  owned  by  another,  then  the 
building  is  personal  property;  and  it  will  always  remain  per- 
sonal projierty  until  the  ownership  of  the  land,  and  that  of 
the  building,  unite  in  the  same  person.  Ci'ijppin  vs.  Moi^ri- 
son^  13  Mich.,  23. 

Where  one  wrongfully  places  his  building  upon  the  lot  of 
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anotlier,  in  such  a  way  as  to  attach  it  to  the  gronnd,  the  build- 
ing will  belong  to  the  owner  of  the  land;  but  where  one  right- 
fully and  lawfully  places  his  building  on  the  land  of  another, 
without  any  intention  of  having  it  belong  to  the  owner  of  the 
land,  then  it  will  not  belong  to  such  owner.  Cooley  on  Torts, 
307;  1  Hill,  on  Torts,  470;  Adams  vs.  Godda/rd,  48  Me.,  212; 
1  Hill,  on  Real  Prop.,  5. 

Where  the  building  of  one  person  stands  upon  the  land  of 
another,  a  purchaser  of  the  land  will  not  become  the  owner  of 
the  building,  unless  the  owner  of  the  building  has  abandoned 
the  possession  of  it,  so  that  the  purchaser  of  the  land  has  no 
notice  of  the  builder's  rights  in  the  premises. 

To  make  a  house  a  part  of  the  real  estate,  it  is  not  neces- 
sary that  it  should  be  so  affixed  that  detaching  it  will  disturb 
the  earth,  or  rend  any  part  of  the  building.  Where  a  house 
is  erected  on  a  lot  by  any  person  claiming  to  own  the  land, 
and  intended  by  him,  at  the  time,  as  a  permanent  fixture,  the 
house  will  become  a  part  of  the  real  estate,  no  matter  how  it 
may  be  built  upon  the  land. 

If  the  jury  believe,  from  the  evidence,  that  R.  was  the 
owner  of  the  land  on  which  the  building  in  question  stands, 
and  that  M.,  as  the  tenant  of  K.,  placed  the  building  on  the 
land  with  B.'8  consent,  and  with  the  understanding  or  agree- 
ment with  R.  that  M.  might  remove  the  same  at  the  expi- 
ration of  his  lease,  then  the  building  would  be  personal  prop- 
erty, and  it  would  not  be  conveyed  by  a  conveyance  of  the 
land,  so  long,  at  least,  as  M.  and  those  holding  under  him  con- 
tinued in  possession  of  the  property,  under  the  lease.  Cooley 
on  Torts,  306;  Barnes  vs.  Barnes^  6  Vt.,  388;  Smith  vs. 
Benson,  1  Hill.,  176. 

The  jury  are  instructed,  that  although  a  building  is  prima 
facie  real  estate,  and  belongs  to  the  owner  of  the  land  on» 
which  it  stands,  still  it  may  be  personal  property,  and  owned 
by  a  person  who  is  not  the  owner  of  the  land;  and  the  build- 
ing is  personal  property  when  it  is  erected  by  the  builder, 
with  his  own  means,  and  for  his  own  use,  on  the  land  of 
another,  in  pursuance  of  an  understanding  between  him  and 
the  owner  of  the  land,  that  the  building  shall  belong  to  the 
builder. 

If  the  jury  believe,  from  the  evidence,  that  M.  took  pos- 
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6essi<m  of  the  land  on  which  the  bnilding  stands,  under  a  lease 
from  K.,  with  the  privilege  of  removing  any  iiii  pro  vein  ijnts 
placed  thereon  by  liimself,  at  or  before  the  expiration  of  the 
lease,  and  further,  that  M.  continued  to  hold  over  and  occnpy 
the  premises,  either  by  himself  or  his  tenant,  after  the  expi- 
ration of  the  lease,  with  the  knowledge  and  consent  of  R.,  then 
the  law  would  presume  that  such  holduig  over  was  upon  the 
same  terms  as  to  the  right  to  remove  improvements,  as  were 
contained  in  the  original  lease. 

If  the  jury  believe,  from  the  evidence,  that  before  the 
bouse  in  question  was  built,  the  plaintiff  and  defendant  entered 
into  a  contract,  by  which  defendant  agi-eed  to  purchase  the 
land  where  the  house  was  built  from  the  plaintifif,  and,  under 
that  contract,  went  into  possession  of  the  land  and  erected  the 
house  thereon,  with  tlie  intention  of  having  it  remain  there  as 
a  permanent  fixture  to  the  land,  then  the  house,  as  soon  as  it 
was  built,  became  a  part  of  the  real  estate,  and  in  law  belonged 
to  the  owner  of  the  land,  and  any  alleged  contract  authorizing 
the  defendant  to  remove  the  house  therefrom,  would  have  to 
be  in  writing  to  be  binding  on  tlie  plaintiff.  Crum  vs.  Hill^ 
40  Iowa,  506;  1  Hill,  on  Torts,  409;  Groff  vs.  0' Conner,  Vo 
m.,  421. 

§  28-  Lien  of  Judgment  and  Cbattel  Mortgage. — The  jury  ai-e 
instructed,  tliat  a  judgment  is  not  a  lien  upon  personal  prop- 
erty of  the  debtor;  an  execution  becomes  a  lien  upon  such 
property  from  the  time  it  is  received  by  the  officer  {pr  levied 
on  the  property)^  and  not  before. 

If  the  jury  believe,  from  the  evidence,  that  plaintiff's  chattel 
mortgage  was  made  in  good  faith  to  secure  a  honafide  indebt- 
edness, and  that  it  was  acknowledged,  entered  upon  the  justice's 
docket,  and  recorded  in  the  recorder's  office,  before  the  execu- 
tion came  into  the  officer's  hands  {or  was  levied  on  the  prop- 
erty), then  the  mortgage  will  hold  the  property  in  preference 
to  the  execution. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff's 
only  claim  to  the  property  in  question  was  derived  from  the 
mortgage  in  evidence,  and  that  the  property  was  allowed  to 
remain  in  the  possession  of  the  mortgagor,  after  the  expiration 
of  the  time  for  the  payment  of  the  debt  secm'ed  by  said  mort- 


488  EEPLBYIH-. 

gage,  and  after  a  reasonable  time  for  the  mortgagee  to  take 
possession  of  tlie  pro[>erty,  and  that  while  it  was  so  in  tlio 
possession  of  the  mortgagor,  the  execution  introduced  in  evi- 
dence was  placed  in  the  hands  of  the  officer  {or  was  levied  on 
the  jproperty\  then  the  law  is,  that  the  property  was  liable  to 
such  execution.      Whisler  vs.  BoherU^  19  111.,  274. 

§  29.  Trover — Property  not  Found. — The  jury  are  instructed, 
that  if  they  believe,  from  tlie  evidence,  that  the  plaintiff  was 
the  owner  of  the  property  in  question,  and  entitled  to  the  pos- 
session thereof  before  and  at  the  time  of  the  commencement 
of  this  suit,  and  that  the  defendant  was  guilty  of  the  wrongful 
takings  {or  of  the  wrongful  detention)  of  the  same,  then,  if  for 
any  cause,  the  property,  or  any  part  of  it,  was  not  found  or 
taken  on  the  replevin  writ,  the  plaintiff  is  entitled  to  recover 
in  this  suit  the  value  of  the  property  not  so  found  or  taken, 
and  such  damages,  if  any  are  proved,  as  the  plaintiff  has  sus- 
tained by  the  wrongful  taking  and  detention  {or  by  the  wrong- 
ful detention)  of  the  remainder  of  the  property. 

If  the  jury  believe,  from  the  evidence,  that  either  from 
want  of  title,  or  from  want  of  demand  for  the  possession  of 
the  property  before  suit  was  brought,  the  plaintiff  had  no  right 
to  the  possession  of  the  property,  as  explained  in  these  instruc- 
tions, when  the  replevin  writ  was  issued,  then  he  cannot  recover 
for  the  value  of  the  property  in  controversy  in  this  suit 

§  30.  Bailee  Cannot  Deny  Bailor's  Title. — The  court  instructs 
the  jury,  that  if  they  believe,  from  the  evidence,  that  the 
defendant  borrowed  the  property  in  controversy  from  the 
plaintiff  for  a  temporary  use  or  purpose,  with  the  understand- 
ing that  he  would  retuni  the  property  when  demanded,  and 
that  afterwards,  and  before  the  commencement  of  this  suit, 
the  plaintiff  made  such  demand,  and  that,  upon  such  demand, 
the  defendant  refused  to  deliver  up  the  possession  of  the 
property,  then  the  jury  should  find  the  right  of  property  in 
the  plaintiff,  and  the  defendant  guilty  of  a  wrongful  detention 
of  the  same.     Simpson  vs.   Wrenn^  50  HI.,  222. 

The  court  furtlier  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that  the  defendant  borrowed  tha  property 
in  controversy  from  the  plaintiff,  then  the  defendant  beciime 
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tho  bailee  of  the  plaintiff,  and  lie  cannot  set  up  title  to  the 
propertj^  in  him -elf  in  this  action  to  defeat  the  plaintiff's  right 
of  recovery;  and  if  the  jury  further  believe,  from  the  evi- 
dence, that  before  the  commencement  of  this  suit,  the  plaint- 
iff demanded  the  property  from  the  defendant,  and  that  he 
refused  to  give  it  up,  claiming  it  as  liis  own,  then  the  jury 
should  find  the  property  in  the  plaintiff,  and  the  defendant 
guilty  of  a  wrongful  detention. 

STOCK  DISTBAINED. 

§  31.  Bight  to  Distrain  Cattle  Trespassing. — The  court  in- 
sti'ucts  the  jury,  that,  by  the  laws  of  this  state,  if  any  {cattle 
or  hogs)  shall  be  wrongfully  trespassing  upon  the  premises  of 
another,  tho  owner  or  occupier  of  such  prem'ses  may  take 
such  animals  into  his  possession,  and  keep  the  same  until  all 
damages,  with  reasonable  charges  for  keeping  and  feeding, 
are  paid,  or  until  such  occupier  or  owner  of  the  premises  shall 
have  had  reasonable  time  to  recover  the  same  by  suit  against 
the  owner  of  the  stock;  provided,  that  within  (twenty-four 
hours)  from  the  time  of  taking  up  said  stock,  the  person  so 
taking  them  up  notify  the  owner  that  he  has  done  so. 

The  jury  are  instructed,  that  at  the  time  and  place  of  the 
committing  of  the  alleged  trespass,  as  complained  of  in  this 
suit,  no  one  was  bound  to  fence  his  land  against  cattle  that 
were  permitted  by  the  owner  to  run  at  large  in  the  public  streets 
or  highways,  and  in  such  case,  when  cattle  are  allowed  to  run 
at  large  in  the  public  highway,  the  owner  is  bound  to  take 
such  measures  as  will  prevent  their  escaping  from  the  high- 
way upon  the  adjoining  lands  of  others;  and  if  they  do  so  es- 
cape, they  are,  within  the  meaning  of  the  law  in  this  case, 
wrongfully  upon  the  land  of  such  other  person,  whether  such 
lands  are  protected  by  a  good  and  suflScient  fence  or  not. 

When  the  cattle  of  one  person  are  wrongfully  trespassing 
upon  the  lands  of  another,  as  explained  in  these  instructions, 
the  owner  of  the  land  has  a  right  to  take  up  such  cattle  wliile 
so  trespassing,  and  to  detain  them  in  his  possession  to  secure 
the  payment  of  the  damages  done,  if  any,  together  with  rea- 
sonable charges  for  feeding  and  keeping  the  same;  and  he  has 
{fwenty-four  hours)  in  which  to  notify  the  owner  that  he  has 
taken  them  up. 
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If  the  jury  believe,  from  the  evidence,  that  the  cattle  in 
question  either  escaped  from  the  defendant's  pasture  or  were 
permitted  by  him  to  run  at  large  in  the  public  highway,  and 
while  so  upon  the  public  highway,  they  escaped  therefrom, 
and  went  ujion  the  plaintiff's  land  without  his  knowledge  or 
consent,  then  they  were  wrongfully  upon  such  land,  and  the 
owner  had  a  right,  while  they  were  there,  to  distrain  them, 
by  taking  them  into  his  possession,  and  keeping  the  same 
until  all  damages,  with  reasonable  charges  for  keeping  and 
feeding  the  stock,  were  paid  by  the  owner;  provided,  that 
within  {twenty-four  hours)  from  the  time  of  taking  up  said 
stock  he  notified  the  owner  that  he  had  done  so. 

§  82.  Must  be  Taken  Damage  Feasant. — ^Tlie  court  instructs 
the  jury,  that,  to  warrant  the  distraining  of  cattle  damage 
feasant^  the  cattle  must  be  upon  the  premises  owned  or 
occupied  by  the  party  distraining  at  the  time  they  are  dis- 
trained. 

The  fact,  if  proved,  that  cattle  may  have  passed  over  the 
premises  owned  or  occupied  by  a  person,  will  not  warrant  a 
distraint  of  the  cattle  after  they  get  onto  the  premises  of 
another. 

The  owner  or  occupier  of  land  has  no  right  to  distrain  cattle 
found  upon  his  premises  for  damages  done  at  another  time 
than  the  one  when  the  distraint  is  made,  whether  such  dam- 
age was  done  upon  the  same  or  upon  other  lands  of  the  party 
distraining. 


CHAPTER  XXXIX. 
KESIDENCE  AND  DOMICIL. 


Sec.    1.    Residence  and  domicil  defined. 

2.  Domicil  of  husband  that  of  wife. 

3.  Change  of  domicil  or  residence. 

§  1.  Residence  and  Domicil  Defined. — The  court  instracts  the 
jury,  that  there  may  be  a  distinction  between  a  man's  domicil 
and  his  residence;  a  person  may  have  a  domicil  in  one  place 
and  his  residence  in  another — a  man's  domicil  is  that  place 
where  he  has  his  true,  fixed  and  permanent  home;  two  things 
must  concur  to  establish  a  domicil,  the  fact  of  residence  and 
the  intention  of  remaining,  while  to  constitute  residence  with- 
in the  legal  meaning  of  the  term,  it  is  sufiicient  if  the  person 
has  a  settled,  fixed  abode  for  the  time  being  for  business  or 
for  other  purposes. 

§  2.  Domicil  of  Husband  That  of  Wife. — The  jury  are  further 
instructed,  as  a  matter  of  law,  that  the  domicil  of  the  husband 
upon  marriage  at  once  becomes  the  domicil  of  the  wife,  and 
the  domicil  of  the  wife  continues  to  be  the  same  as  that  of  the 
husband  so  long  as  they  remain  together  as  husband  and  wife. 
Bouvier's  Law  Die;  Webster's  Die;  Bowrd  of  Swps.  YQ.Dav- 
mp>H,  40  111.,  197. 

§  3.  Change  of  Domicil  op  Residence. — The  court  instructs 
the  jui*y,  that  to  constitute  a  change  of  domicil,  there  must 
be  the  act  of  removal  combined  with  the  intention  of  remain- 
ing. If  the  jury  believe,  from  the  evidence,  that  J.  L.,  the 
husband  of  the  defendant,  some  time  and  about,  etc.,  removed 
from  this  state  to,  etc.,  with  the  intention  of  taking  up  his 
permanent  residence  there  and  without  the  intention  of  return- 
ing to  this  state  as  a  place  of  residence,  and  that  he  never  did 
return  to  this  state,  then  the  domicil  of  the  said  J.  L.,  at  the 
time  of  his  death,  was  not  in  this  state.  Hayes  vs.  IlayeSy  74 
m.,  312. 

(491) 
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The  domicil  of  the  husband  is  that  of  the  wife  so  long  as 
tliey  live  together  as  husband  and  wife,  and  the  domicil  of 
the  widow  continues  to  be  that  of  her  late  husband  until  she 
changes  it  of  her  own  volition,  and  if  she  does  change  her 
domicil  of  her  own  motion  and  volition  by  taking  up  her 
permanent  residence  elsewhere,  then  the  presumption  that  her 
domicil  is  that  of  her  late  husband  ceases.  Kennedy  vs. 
Kennedy^  87  111.,  250;  &miih  vs.  &raiih^  28  N.  W.  Eep.,  296, 


CHAPTER  XL. 


SALE  OF  PEESONAL  PROPERTr. 


Sec.    1.  When  the  title  passes. 

2.  Conditional  sale. 

8.  Transfer  of  the  bill  of  lading^. 

4.  A  thief  acquires  no  title — He  can  convey  none. 

§  1.  When  Title  Passes. — There  is  a  diflference  between  a 
sale  of  personal  property  and  an  agreement  to  sell;  under  a 
mere  agi'eement  to  sell  no  title  passes ;  but  whenever  parties 
have  agreed  upon  the  terms  of  a  sale  and  the  precise  prop- 
erty sold  is  identified  and  nothing  remains  to  be  done  but  to 
deliver  it,  and  it  appears,  from  tlie  evidence,  that  the  parties 
understood  and  intended  the  title  to  pass  without  actual  de- 
livery, then  the  title  will  pass  without  such  delivery;  but 
where  anything  remains  to  be  done,  by  way  of  selecting  out 
or  separating  the  property  from  other  property  of  the  same 
kind,  for  the  purpose  of  identifying  the  property  sold,  then 
no  title  will  pass  until  the  property  has  been  so  selected  and 
identified.  Robinson  vs.  Hirshfelder^  59  Ala.,  503 ;  Smith  vs. 
Sparkman^  55  Miss.,  649 ;  Fletcher  vs.  Ingram^  46  Wis.,  191; 
Ilahn  et  al.  vs.  FredAcks^  30  Mich.,  223. 

If  the  jury  believe,  from  the  evidence,  that  the  lumber  which 
the  plaintiff  claims  to  have  bought  was  standing  in  a  pile  by 
itself,  and  that  the  plaintiff  and  the  said  A.  £.,  upon  the 
occasion  in  question,  were  speaking  of  that  particular  lot  of 
lumber  and  the  plaintiff  said,  I  will  take  the  lumber  at  $20 
per  1,000,  and  the  said  A.  B.  replied,  you  can  have  it  (or  the 
lumber  is  yours),  this  would  constitute  a  valid  sale  and  suf- 
ficient to  pass  the  title  at  that  time  to  the  plaintiff,  although 
the  quantity  of  lumber  in  the  pile  was  then  unknown,  and  it 
was  necessary  to  measure  the  lumber  to  ascertain  the  quantity 
or  the  amount  of  money  to  be  paid  therefor.  Burrows  vs. 
Whitaker,  71  N.  Y.,  291. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
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the  alleged  sale  A.  was  indebted  to  B.  in  tlie  sum  of  $ ,  and 

that  A.  turned  out  and  sold  the  lumber  in  question  to  B.,  under 
an  agreement  between  them  that  the  same  should  be  applied 
in  payment  or  in  part  paytnent  of  such  indebtedness,  and  that 
they  then  put  the  lumber  in  charge  of  one  C,  and  that  he 
agreed  to  take  charge  of  the  same  and  look  after  it  for  B., 
then  such  transaction  amounted  to  a  completed  sale  and 
transfer  of  the  title,  although  the  jury  may  further  be- 
lieve, from  the  evidence,  that  the  amount  of  the  lumber  was 
to  be  ascertained  by  future  measurement,  and  the  purciiase 
price  to  be  determined  by  future  inspection,  the  ])urchaser  to 
pay  any  excess  of  the  purchase  price  over  his  debt,  and  the 
seller  to  make  good  any  deficiency.  Colwell  vs.  Keystone  Iron 
Co,,  36  Mich.,  61. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiffs 
delivered  the  property  in  question  to  the  said  P.  under  an 
agreement  by  which  F.  was  to  hold  the  same  as  the  property 

of  the  plaintiffs  until  he  paid  them  the  sum  of  % ,in  weekly 

installments  of  $ — ,  per  week,  and  that  the  said  F.  has  never 

fully  paid  the  said  sum  of  $ ,  but  did  attempt  to  sell  the 

said  property  to  tlie  defendant,  and  that  the  defendant  took 
the  property  in  good  faith,  still  the  defendant,  in  such  case, 
acquires  no  better  title  to  the  pro[)erty  than  the  said  P.  him- 
self had,  and  the  jury  should  find  the  right  of  property  in  the 
plaintiff.     Sanders  vs.  Keher  et  al.y  28  Ohio  St.,  630. 

§  2.  Conditional  Sale. — Tlie  jury  are  instructed,  as  a  matter 
of  law,  that  where  personal  property  is  agreed  to  be  sold  and 
is  delivered  under  an  agreement  that  the  same  is  to  be  paid 
for  in  future  installments  payable  at  different  times,  the  owner- 
ship and  title  of  the  property  to  remain  in  the  vendor  until 
the  full  payment  of  the  purchase  price,  then  the  full  payment 
is  a  condition  precedent,  and  until  a  full  performance  the 
property  does  not  rest  in  the  purchaser. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  sold 
the  machine  in  question  to  A.  B.  at  an  agreed  price  to  be  paid 
at  a  future  time,  and  then  delivered  the  said  machine  to  the 
said  A.  B.,  but  upon  the  express  condition  and  agreement 
that  no  title  should  pass  to  him  until  after  the  purchase  price 
was  paid  in  full,  and  that,  in  the  meantime,  the  title  should 
remain  in  the  plaintiff,  then,  if  the  jury  further  believe,  from 
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the  evidence,  that  the  purchase  price  has  never  been  paid  in 
full,  the  machine  still  remains  the  property  of  the  plaintiff. 
Jowera  vs.  Blandy^  58  Ga.,  379;  Bradshaw  vs.  Warnery  54 
Ind.,  58. 

The  court  instructs  the  jury,  that  although  the  written  con- 
tract introduced  in  evidence  in  terms  speaks  of  the  said  ma- 
chines as  having  been  rented  from  the  said  plaintiff  to  the 
said  P.  and  calls  for  installments  of  payments  to  be  paid  as 
rent,  still,  if  the  jury  believe,  from  the  evidence,  and  from  all 
the  facts  and  circumstances  proved  on  the  trial,  that  a  sale  was, 
in  fact,  intended  between  the  parties,  and  that  stipulated  pay- 
ments were  in  reality  understood  to  be  payments  upon  the 
purchase  money,  and  that  the  machine  was  delivered  by  the 
said  plaintiff  to  the  said  P.  under  such  contract,  and  if  the  jury 
further  believe,  from  the  evidence,  that  the  defendant  after- 
wards purchased  the  said  machine  from  the  said  P.  in  good 
faith,  relying  upon  his  possession  and  apparent  ownership,  and 
paid  him  for  tlie  same,  and  without  any  krjowledgo  that  the 
plaintiff  had  not  been  paid  in  full  therefor  or  that  he  set  up 
any  claim  to  the  said  machine,  tlien  the  jury  should  find  the 
right  of  property  in  the  defendant.  Geer  vs.  Churchy  13  Bush, 
430;  Domestic  Sewing  Machine  Co,  vs.  Anderson^  23  Minn.,  57. 

§  3.  Transfer  of  Bill  of  Lading. — Tlie  jury  are  instructed,  as 
a  matter  of  law,  that  the  transfer  of  a  bill  of  lading  in  good 
faith  in  the  ordinary  course  of  business  and  for  valuable  con- 
sideration operates  to  transfer  to  the  holder  thereof  the  title 
to  the  goods  mentioned  or  covered  by  the  bill  of  lading.  Davis 
vs.  Ru  aelly  52  Cal.,  611;  Cochrane  vs.  Biply^  13  Bush,  495; 
Cent,  Sav,  Bk,  vs.  Garrison^  2  Mo.  A  pp.,  58 ;  Price  vs.  Wis- 
consin^ etCy  Ins.  Co.,  43  Wis.,  267, 

§  4.  A  Thief  Acquires  no  Title  and  Can  Convey  None. — The 
court  instructs  the  jury,  that  by  a  larceny  of  goods  a  thief  ac- 
quires no  title  to  them,  and  if  he  attempts  to  sell  the  goods  he 
cannot  convey  any  title  to  them  as  against  the  person  from 
whom  they  were  stolen.  But  whether,  in  this  case,  the  horse 
formerly  belonged  to  the  plaintiff,  and  whether  the  said  A.  B. 
stole  the  horse  from  him,  etc.,  etc.,  are  all  questions  of  fact  to 
be  determined  by  the  jury  from  the  evidence  in  the  case. 
Breckenridge  vs.  McAfee,  55  Ind.,  141. 
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NO  PLEA  OF  JTSTIFICATION  FILED. 

§  1.  Xatnre  of  the  Action. — The  court  instructs  the  jnry, 
that  glandor  is  rcorarded  in  law  as  a  malieioas  wrou^  and 
injnry,  and  an  action  for  it  has  as  legitimate  a  standing  in  a 
court  of  justice  as  any  other  action. 

§  2.  Malice  and  Damage  Presnmt'id  fi*om  Speaking  Actionable 
Words. — The  jury  are  instructed,  that  words  that  impute  to  a 
party  the  commission  of  the  crime  of  {larceny)  are  actionable 
in  themselves,  and  the  law  presumes  that  the  party  uttering 
them  intended  maliciously  to  injure  the  person  concerning 
whom  they  are  spoken,  unless  the  contrary  appears  from  the 
circumstances,  occasion  or  manner  of  the  speaking  of  the 
words. 

All  the  plaintiflE  is  bound  to  prove  on  his  part  to  entitle 
him  to  recover  in  this  case  is  the  speaking,  by  the  defendant, 
of  enough  of  the  slanderous  words  charged  in  the  declaration 
to  amoinit  to  a  charge  of  {stealing  or  larceny)  against  the 
j)'aintiti';  and  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  is  guilty  of  the  speaking  of  the  slanderous  words, 
charged  in  the  declaration,  of  and  concerning  the  plaintiff, 
then  exjiress  malice  or  ill-will  need  not  be  proved.  Malice, 
in  its  legal  sense,  means  a  wrongful  act,  done  intentionally, 
without  just  cause  or  excuse.  Smart  vs.  Blancha/rd^  42  N.  H., 
137;  Lick  vs.  Owen,  47  Cal.,  252;  Wilson  vs.  Noonan,  35 
Wis.,  321;  BearicJc  vs.  Wilcox,  81  111.,  77;  Pennington  vs. 
Meeks,  46  Mo.,  217;  Indianapolis,  etc.,  vs.  Horrel,  53  Ind., 
527. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
spoke  and  published,  of  and  concerning  the  plaintiff,  the  words 
charged  in  the  declaration,  then  the  law  presumes  they  were 
spoken  maliciously,  and  with  a  view  to  defame  and  injure  the 
plaintiff;  and  this  presumption  of  law  can  only  be  rebutted  by 
evidence  that  the  words  were  spoken  in  what  is  known  as  a 
privileged  communication,  as  explained  in  these  instructions 
(and  there  is  no  evidence  that  they  were  so  spoken  in  this 
case). 

If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
in  speaking  of  the  plaintiff,  in   the  presence  and  hearing  of 
32 
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Others,  used  the  words,  "She  is  a  whore,"  or  *'Shei8  a  damned 
whore,"  {or  other  actionable  words  charged  in  the  declaratiori)^ 
then  the  words  are  actionable  in  themselves,  and  the  law  im- 
plies that  tliey  were  used  with  a  malicious  intent  to  defame 
the  character  of  the  plaintiff,  and  express  malice  need  not  be 
proved.     Kleioin  vs.  Bauman^  53  Wis.,  244. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
spoke  the  words  charged  in  the  declaration,  in  the  presence 
and  hearing  of  others,  intending  to  charge  the  defendant  witli 
having  committed  the  crime  of,  etc.,  then  the  law  will  imply 
malice,  and  malice  need  not  otherwise  be  proved. 

§  3.  All  the  Words  Need  not  be  Proved. — The  court  instructs 
the  jury,  that  while  it  is  necessary  to  entitle  the  plaintifiE  to 
recover  in  an  action  of  slander,  that  he  should  prove  the  slan- 
derous words  alleged  in  the  declaration,  still  it  is  not  necessary 
to  prove  all  the  words  that  are  charged  to  have  been  spoken. 
It  is  sufficient  to  prove,  substantially,  the  words  in  some  one 
or  more  of  the  statements  of  slanderous  words  contained  in  the 
declaration.     Hill,  on  Eem.  for  Torts,  375. 

To  authorize  a  verdict  for  the  plaintiif  in  an  action  of 
slander,  it  is  not  necessary  that  all  the  slanderous  words  alleged 
in  the  declaration  should  be  proved,  unless  it  takes  them  all  to 
constitute  the  slander  charged;  and,  in  this  case,  if  the  jury 
believe,  from  the  evidence,  that  a  sufficient  number  of  the 
words  charged  in  the  declaration  to  amount,  in  their  common 
meaning,  to  a  charge  of  {larceny)  against  the  plaintiff,  have 
been  proved  to  have  been  spoken  by  the  delendant,  as  charged 
in  the  declaration,  then  the  jury  should  iind  the  issues  for  the 
plaintiff.  Baker  vs.  Young,  44 III,  42;  Dufresne  vs.  Weisey 
46  Wis.,  290;  Bolt  vs.  Budwig,  28  K  W.  Eep.,  282. 

§  4.  Malice  Defined. — The  jury  are  instructed,  that  the  term 
malice  has,  in  la\v,  a  two-fold  signification.  There  is  what  is 
known  as  malice  in  fact  and  malice  in  law,  or  implied  malice; 
in  the  legal  sense,  as  applied  to  this  case,  malice  signifies  the 
motive  which  prompts  a  wrongful  act  intentionally  done  with- 
out justification  or  legal  excuse,  as  explained  in  these  insti'uc- 
tions. 
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§  5.  Words  Presumed  to  be  Used  in  their  Ordinary  Meanin;c. — 
The  jury  are  instructed,  that  when  one  person  utters  slander- 
ous words  concerning  another,  which,  in  their  ordinary  and 
common  signification,  impute  the  crime  or  offense  of,  etc.,  it 
must  be  presumed  it  was  in  that  sense  they  were  used,  and  un- 
derstood by  the  bystanders  who  lieard  them,  unless  other 
woi-ds  are  used  at  the  same  time  which  limit  or  qualify  the  or- 
dinary meaning  of  the  slanderous  words  used;  and  a  defend- 
ant, when  sued,  cannot  excuse  his  guilty  conduct  by  an 
explanation  in  iiis  testimony,  that  ho  did  not  use  the  words  to 
impute  the  crime  or  offense  thereby  indicated;  provided,  the 
jury  believe,  from  the  evidence,  that  the  defendant  spoke  the 
words,  as  charged.     Miller  vs.  Johnson^  79  111.,  68. 

§  6.  Charge  of  Fornication  op  Adnltery. — The  court  instructs 
the  jury,  that  words,  which,  in  their  common  acceptation, 
amount  to  a  charge  of  fornication  or  adultery,  if  spoken  in  the 
presence  of  others,  and  not  spoken  under  privileged  circum- 
stances, or  for  justifiable  ends,  as  explained  in  these  instruc- 
tions, are  slanderous  and  actionable  in  themselves,  and  the  law 
will  imply  malice  from  the  mere  speaking  of  such  words. 
Schmisseur  vs.  Kreilieh,  92  111.,  347;  Diffresne  vs.  WeUe^  46 
Wis.,  290;  Bolt  vs.  Budwig.  28  N.  W.  Rep.,  282. 

The  words,  etc.,  charged  in  the  declaration,  do  amount  to  a 
charge  of  fornication  or  adultery;  and  if  the  jury  believe  that 
the  defendant  uttered  those  words  of  and  concerning  the 
plaintiff,  in  the  presence  and  hearing  of  others,  as  charged  in 
the  declaration,  the  jury  should  find  the  defendant  guiltv* 

STATUTE  OF  LIMITATION'S  PLEADBD. 

§  7.  Charge  of  Dishonesty. — If  the  jury  believe,  from  the 
evidence,  that  at  or  about  the  time  charged  in  the  declaration, 
the  plaintiff  was  engaged  in  the  business  of,  etc.,  and  that  the 
defendant,  in  a  conversation  with  the  plaintiff,  in  the  presence 
and  hearing  of  other  persons,  within  {one  year)  before  the 
commencement  of  this  suit,  said  to  the  plaintiff,  ''  Tou  are  a 
rascal;  you  have  put  your  property  out  of  your  hands  to  cheat 
your  creditors  out  of  their  pay,"  and  that  this  was  said  with 
an  intent  to  charge  the  plaintiff  with  having  fraudulently  con- 
veyed his  property  with  intent  to  defraud  his  creditors,  or  to 
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hinder  or  delay  them  in  the  collection  of  their  just  debts,  tlicn 
the  jury  should  find  the  defendant  guilty,  and  assess  the  plaint- 
iff's damages  at  what  they  think  is  just  and  rio:ht,  under  the 
evidence  in  this  case.  '  Cooley  on  Torts,  202;  Nelson  vs.  Bor- 
chenmSy  52  111.,  236;  Phillips  vs.  Hoefer,  1  Penn.  St.,  62; 
Fitzgei^old  vs.  li^dfield^  51  Barb.,  484;  Orr  vs.  Skojield^  56 
Me.,  483. 

If  the  jury  believe,  from  the  evidence,  that  at  or  about  the 
time  stated  in  the  declaration  the  plaintiff  was  engaged  in  the 
business  of,  etc.,  and  that  the  defendant,  in  a  conversation  with 
the  plaintiff,  in  the  presence  and  hearing  of  other  persons,  and 
within  {one  year)  before  the  commencement  of  this  suit,  said  to 
the  plaintiff,  "  You  have  put  your  property  out  of  your 
hands,"  etc.,  and  tliat  these  words  were  spoken  without  quali- 
fication by  other  langna^ije  or  circumstances,  showing  that  the 
defendant  did  not  intend  the  natural  and  ordinary  meaning  of 
the  words  used,  then  the  jury  should  find  the  defendant 
guilty,  and  assess  tlie  plaintiff's  damages  at  what  they  deem  to 
be  right  and  proper  under  the  evidence. 

Words  spoken  of  anotlier  which,  in  their  common  accepta- 
tion, charge  him  willi  selling  or  disposing  of  his  property  with 
an  intent  to  defraud,  hinder  or  delay  his  creditors  of  their  juf-t 
debts,  are  actionable  in  themselves  without  showing  special 
damage  arising  therefrom.  Tlie  law  will  imply  both  malice 
and  damage  from  the  speaking  of  such  words,  if  the  jury 
believe,  from  the  evidence  that  such  words  were  spoken,  as 
charged  in  the  declaration. 

§  8.  Charge  of  Arson  by  InmiSTi'lo. — The  court  instructs  the 
jury,  tliat  if  they  believe,  from  the  evidence,  that  before  the 
time  when  the  slanderous  words  are  charged  to  have  been 
spoken,  the  defendant's  dwelling  house  had  been  burned,  and 
that  afterwards,  and  within  {one  year)  before  the  commence- 
ment of  this  suit,  the  defendant,  in  the  presence  and  hearing 
of  third  persons,  spoke  the  words,  "She  burned  my  house  up," 
or  the  words,  "I  have  got  rid  of  my  old  house  burner,"  or  the 
words,  "She  is  an  old  house  burner;"  and  if  the  jury  further 
believe,  from  the  evidence,  that  in  the  speaking  of  said  words, 
the  defendant  intended  to  convey  the  idea  and  to  charge  tliat 
tlie   plaintiff  had  willfully  and   feloniously  burned   the  said 
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lioiiEO  of  defendant,  and  that  the  pcrson3  hearing  the  lanffiiage 
so  understood  him,  then  the  speaking  of  such  words  would  bo 
slanderous,  and  the  jury  should  iind  the  defendant  guilty. 

§  9.  Charge  of  Marder,  by  Innnendo. — If  the  jury  believe, 
from  the  evidence,  that  the  defendant,  within  {ofie  year)  be- 
fore the  commencement  of  this  suit,  in  speaking  of  and  con- 
cerning the  plaintiff,  spoke  the  words,  "  She  killed  my  father," 
in  the  presence  and  hearing  of  third  persons ;  and  further,  that 
in  speaking  these  words,  the  defendant  intended  to  charge  the 
plaintiff  with  having  willfully  and  feloniously  caused  the  death 
of  defendant's  father,  then  such  words  were  slanderous,  and 
the  jury  should  find  for  the  plaintiff. 

§  10.     Woi-ds  Must  be  Proved  as  Charged. — The  jury  are  in- 
structed, that  to  entitle  the  plaintiff  to  recover  in  this  suit,  he 
must  prove  the  speaking  of  the  words  alleged  in  the  declaia- 
tion;  other  words  of   like   meaning,  or  equivalent  words  or 
expressions,  will  not  suffice. 

Though  the  jury  may  believe,  from  the  evidence,  that  the 
defendant  spoke  words  which  are  equivalent  to  the  words 
charged  in  the  declaration,  and  which  convey  the  same  mean- 
ing, still,  if  the  jury  further  believe,  from  the  evidence,  that 
the  words  proved  are  not,  substantially,  the  same  words  as  those 
charged  in  the  declaration,  then  the  plaintiff  is  not  entitled  to 
recover.    JFlinn  vs.  Barlow^  16  111.,  39. 

The  plaintiff  is  not  entitled  to  recover  upon  the  proof  of 
the  speaking  of  words  which  are  only  similar  to,  or  have  the 
same  meaning  as,  the  words  chai-ged  in  the  declaration,  but 
are  not  the  same  words.  She  can  only  recover  upon  proving 
the  sj^eaking  of  the  material  words  of  some  one  or  more  of 
the  slanderous  statements  charged  in  the  declaration,  precisely 
as  therein  charged.      WMace  vs.  Dlxon^  82  111.,  202. 

Tlie  burden  of  proof  in  this  case  is  upon  the  plaintiff,  and 
to  entitle  her  to  recover,  it  is  incumbent  on  her  to  prove,  by  a 
preponderance  of  all  the  evidence,  that  the  defendant  spoke 
of  and  concerning  the  plaintiff  the  slanderous  charges,  or  some 
one  or  more  of  the  slanderous  charges,  contained  in  her  dec- 
laration, in  the  precise  words  and  language  in  which  they 
are  therein  set  forth. 
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And  if  tlie  jury  believe,  from  all  the  evidence  in  the  ease, 
that  the  plaintiff  has  failed  to  establish  the  speaking  of  such 
words,  by  a  preponderance  of  al!  the  evidence,  then  the  jury 
should  find  the  defendant  not  guilty. 

Proof  of  the  speaking  of  the  following  words  {any  words 
different  from  tJwse  charged  in  the  declaration) — if  the  jury 
find,  from  the  evidence,  tliat  the  speaking  of  such  words  has 
been  proven — does  not  prove  any  of  the  charges  laid  in  the 
declaration  in  this  case. 

In  an  action  for  slander,  so  many  of  the  words  complained 
of  must  be  ])roved  as  will  establish  the  slander,  in  the  precise 
words  charged  in  the  declaration ;  other  words  of  similar  im- 
port, or  equivalent  words,  if  proved,  will  not  sustain  the 
action. 

§  11.  Words  not  Spoken  Maliciously. — The  jury  are  instructed, 
that  to  constitute  slander,  it  is  not  necessary  that  a  person 
should  intend  to  make  a  false  charge;  the  real  test  is,  did  the 
speaker  intend  by  the  words  used,  to  make  the  charge  alleged 
in  tiie  declaration,  did  the  hearers  understand  that  he  so 
intended,  and  was  the  charge  false?  JShull  vs.  Raymond^  23 
Minn.,  ^^. 

An  action  for  slander  will  not  lie,  for  words  spoken  under 
such  circumstances  as  would  lead  persons  present  to  believe 
that  they  were  not  spoken  as  truth,  and  were  not  intended  by 
the  speaker,  or  understood  by  the  hearers,  as  intended  to  con- 
vey the  charge  complained  of  in  the  declaration;  and  in  this 
case,  though  the  jury  may  believe,  from  the  evidence,  that 
the  defendant  did  speak  the  slanderous  words  charged  in  the 
declaration,  still  if  the  jury  further  believe,  from  the  evidence, 
and  the  facts  and  circumstances  proved  on  the  trial,  that  the 
defendant  did  not  intend  to  impute,  and  the  hearers  did  not 
understand  him  to  impmte,  to  the  plaintiff,  the  offense  which 
the  words  might,  under  other  circumstances,  naturally  import, 
then  the  jury  should  find  the  defendant  not  guilty. 

Though  the  jury  may  believe,  from  the  evidence,  that  the 
slanderous  words  were  spoken  as  alleged  in  plaintiff's  declara- 
tion, still,  if  the  jury  further  believe,  from  the  evidence,  that 
the  words  were  not  spoken  maliciously,  and  that  the  character 
of  the  plaintiff  has  not  been  injured  thereby,  then  the  jm*y  are 
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at  liberty  to  bring  in  a  verdict  for  the  plaintiff  for  nominal 
damages  only. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
in  8|.  caking  the  words  charged,  was  not  actuated  by  malice, 
but  simply  repeated  them  as  something  he  had  heard  from 
others,  and  without  any  malice  towards  the  plaintiff,  and  did 
not  intend  to  be  understood  as  imputing  any  offense  to  her, 
then  the  jury  should  find  for  the  defendant.  And  it  is  a  ques- 
tion for  the  jury  to  determine  from  all  the  facts  and  circum- 
stances proved,  and  from  all  the  evidence  in  the  case,  whether 
the  defendant  did  thus  repeat  the  words,  and  whether  he  acted 
maliciously  in  so  doing.  Cummer  ford  vs.  McAooijy  15  111., 
811. 

§  12.  Anger  no  Jostification. — The  court  instructs  the  jury, 
that  anger  is  not  a  justification  for  the  use  of  slanderous  words^ 
and  it  •  ought  not  to  be  considered,  even  in  mitigation  of  dam- 
ages, unless  the  anger  is  provoked  by  the  very  person  against 
whom  the  slanderous  words  are  used.  Janch  vs.  Jaiich^  50 
Ind.,  135. 

In  this  case,  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  spoke  of  the  plaintiff,  any  of  the  slanderous  words 
charged  in  the  declaration,  then  it  matters  not  who  commenced 
the  conversation,  or  that  the  defendant  was  angry  at  the  time, 
unless  his  anger  was  wrongfully  provoked,  in  whole  or  in  part, 
by  the  acts  or  language  of  the  plaintiff  herself. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
spoko  in  the  presence  and  hearing  of  others,  of  and  concern- 
ing the  plaintiff,  the  slanderous  words  charged  in  the  declara- 
tion, then  it  is  immaterial  whether  the  words  were  uttered 
with  or  without  anger  or  passion  on  the  part  of  the  defend- 
ant, unless  the  jury  further  believe,  from  the  evidence,  that 
such  passion  was  wrongfully  caused  or  provoked  by  the  plaint- 
iff; and  even  in  such  ease,  anger  or  passion  would  be  no  jus- 
tification, it  could  only  be  considered  by  the  jury  in  mitigation 
of  damages,  in  case  they  find  the  plea  of  justifcition  not  estab- 
lished by  a  preponderance  of  testimony,  and  find  the  defendant 
guilty.     Bait  vs.  Budwig,  28  N.  W.  Kep.,  282. 

§  13.  •  Anger  in  Mitigation,  When. — The  jury  are  instrncted, 
that  while  it  is  true,  that  anger  or  passion  is  not  a  justification 
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for  the  use  of  slanderous  words,  or  even  a  mitigating  eircnm- 
stance,  unless  lu-ovoked  by  the  person  against  whom  the  slan- 
derouB  words  are  spoken,  yet,  if  the  party  complaining  does 
wrongfully  provoke  such  anger,  the  fact  may  be  tiiken  into 
account  and  considered  by  the  jury  in  fixing  the  amount  of 
their  verdict,  in  case  they  find  the  defendant  guilty.  Free- 
7)ian  vs.  Timlei/j  50  111.,  49:4: ;  MoCllntock  vs.  Crick^  4  la., 
453. 

Though  the  jury  may  believe,  from  the  evidence,  that  some 
of  the  slanderous  words,  charged  in  tlie  ('eclaiation,  were 
uttered  by  the  defendant,  as  charged,  still,  if  the  jury  further 
believe,  from  the  evidence,  that  the  words  were  spoken  in  the 
heat  of  passion,  during  a  quarrel  between  the  defendant  on 
one  side,  and  the  plaintiff  and  one  A.  B.  on  the  other,  and 
that  in  the  course  of  such  altercation,  the  said  A.  B.  and  the 
said  plaintiff,  without  cause  or  provocation  on  the  part  of  the 
defendant,  used  violent  and  abusive  language  against  the 
defendant,  and  called  him  vile  names,  calculated  to  provoke 
the  passions,  and  that  the  slanderous  words  were  used  by 
defendant  while  laboring  under  excitement  and  passion,  caused 
by  such  abuse,  then,  while  it  is  true  that  these  facts  do  not 
constitute  a  defense  to  the  action,  if  proved,  they  are  proper 
to  be  tiiken  into  consideration  by  the  jury  as  mitigating  cir- 
cumstances on  behalf  of  the  defendant. 

§  14.  Slanderous  Words  Explained. — Although  the  jury  may 
believe,  from  the  evidence,  that  the  defendant,  in  speaking  of 
the  plaintiff,  upon  the  occasion  referred  to  by  the  witnesses, 
did  say  (''Ton  are  a  thief,  you  stole  my  corn'');  still,  if  the 
jury  further  believe,  from  the  evidence,  that  he  accompanied 
that  charge  with  such  explanations  as  wouid  show  to  the  by- 
stan'lers,  who  heard  the  conversation,  tliat  he  only  meant  to 
charge  the  defendant  with  a  trespass,  and  not  with  a  crime  of 
larceny,  then,  so  far  as  that  charge  is  concerned,  the  jury 
should  find  for  the  defendant  Mitchell  vs.  Strongy  17  111., 
597. 

Though  the  jury  may  believe,  from  the  evidence,  that  the 
defendant  did  speak  some  of  the  slanderous  words  complained 
of,  still,  if  the  jury  further  believe,  from  the  evidence,  that 
the  defendant  in  the  same  conversation,  and  in  presence  of  the 
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pame  persons,  voluntarily  and  in  good  faith,  recalled  or  took 
back  the  slanderous  language,  or  qualified  such  slanderous 
words,  60  tliat  the  persons  present  would  clearly  understand, 
from  the  whole  conversation,  that  the  offense  of  {larceny)  was 
not  imputed  or  charged  upon  the  plaintiff,  then  such  slander- 
ous words  will  not  afford  the  plaintiff  any  ground  of  action  in 
this  case. 

PLEA  OF  JUSTIFICATION  FILED. 

§  15.  All  the  Words  Need  not  be  Proved. — The  court  in- 
structs tlie  jury  that  the  plaintiff  is  not  bound  to  prove  the 
speaking  of  all  the  words  charged  in  the  declaration ;  if  tlie 
jury  believe,  from  the  evidence,  that  the  defendant  spoke  of 
and  concerning  the  plaintiff,  in  the  presence  of  others,  any  of 
the  slanderous  words  charged  in  the  declaration,  the  fair  im- 
port of  which  would  be  to  charge  the  plaintiff  with  the  crime 
of  (larceny)y  then  he  is  entitled  to  a  verdict,  unless  the  defend- 
ant has  estabHshed  the  truth  of  his  plea  of  justification,  by  the 
evidence,  in  the  minds  of  the  jury,  beyond  any  reasonable 
doubt  {prly  a  jprepoiider^ance  of  the  evidence). 

§  16.  Plea  of  Justification,  How  Proved. — The  court  instructs 
the  jury,  as  ji  matter  of  law,  that  where  a  plea  of  justification, 
in  an  action  for  slander,  accuses  the  plaintiff  of  a  crime,  the 
defendant,  in  order  to  sustain  the  plea,  must  prove  the  guilt 
of  the  plaintiff,  as  charged  in  the  plea,  beyond  a  reasonable 
doubt.  So  far  as  the  degree  of  proof  is  concerned,  the  plaint- 
iff occupies  the  same  position  as  if  he  were  on  trial  upon  an 
indictment  for  the  offense  charged.  MerJc  vs.  Gelzluienser^ 
50  Cal.,  631;  Corhleywe>,  Wilson,  71  111.,  209. 

The  court  instructs  the  jury,  that,  in  this  case,  the  plea  of 
justification  alleges  that  the  plaintiff  was  guilty  of  the  crime 
of  {perjury)y  and  to  prove  the  truth  of  that  plea,  it  is  incum- 
bent upon  the  defendant  to  prove  everything  requisite  to 
constitute  the  crime  of  {perjury)  beyond  a  reasonable  doubt. 
BaHon  v^.Thomp8on^^^  la.,  30;  Mott  vs.  Dawson,  4:6  la.,  5 '^3. 

The  court  further  instructs  the  jury,  as  a  matter  of  law, 
that  in  order  to  sustain  his  plea  of  justification,  in  this  case,  it 
is  incumbent  upon  the  defendant  to  prove,  to  the  satisfaction 
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ol  the  jury,  beyond  all  reasonaVe  donbt,  that  the  plaiiitifiF  was 
guilty  of  the  crime  of  {pcrjury\  as  alleged  in  said  plea. 

Among  the  other  things  necessary  for  tlie  defendant  to 
prove,  to  the  satisfaction  of  the  jury,  in  order  to  maintain  tl  e 
])lea  of  justiiication,  in  this  case,  is  the  fact  that  the  plaintiff, 
before  lie  testified  as  a  witness  in  the  case  of  jE  v.-^.  S,^  referred 
to  by  the  witnesses,  was  sworn  to  testify  to  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  by  some  officer  au- 
thorized by  law  to  a  iminister  the  oath.  And  if  the  jury  find, 
from  the  evidence,  that  the  defendant  has  failed  to  prove  that 
fact  upon  this  trial,  beyond  a  reasonable  doubt,  then,  as  a 
matter  of  law,  the  justification  is  not  made  out. 

Cwitra:  The  court  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that  the  plaintiff  was  guilty  of  the  crime  of 
{perjury)^  in  manner  and  form  as  charged  in  the  plea  of  justifi- 
cation, filed  in  this  case,  then  the  jury  should  find  for  the  de- 
fendant. 

In  order  to  sustain  the  plea  of  justification,  it  is  not  neces- 
sary that  the  defendant  should  establish  the  truth  of  that  plea 
beyond  a  reasonable  doubt;  it  is  suflScient  if  it  is  established  by 
a  ]n'eponderance  of  the  evidence.  Cooley  on  Torts,  208; 
Elliott  vs.  Yan  Buren^  33  Mich.,  49;  Blaeser  vs.  MilwauJcee^ 
etc.,  37  Wis.,  31;  KTioiJoles  vs.  Scribner,  57  Me.,  495;  Roths- 
child vs.  Am,  Cent,  Ins.  Co,,  62  Mo.,  356 ;  Burr  vs.  Wilson, 
22  Minn.,  206 ;  Jones  vs.  Graves,  26  Ohio  St.,  2. 

The  jury  are  further  instructed,  that  though  they  believe, 
from  the  evidence,  that  the  plaintiff  did  testify,  on  the  trial  of 
E,  vs.  S,,  that  the  trees  in  question  were  on  the  north  side  of 
the  hedge,  that  fact  will  not  be  sufficient  to  maintain  the  de- 
fendant's plea  of  justification,  unless  the  jury  further  believe, 
from  the  evidence,  that  the  question  of  the  location  of  said 
trees,  with  reference  to  said  hedge,  was  a  material  question  in 
the  trial  of  said  cause;  and,  also,  that  the  plaintiff  knowingly 
and  willfully  testified  to  what  he  knew  to  be  untrue  in  that 
particular. 

If  the  jury  believe,  from  the  evidence,  that  the  plamtiff 
was  called  as  a  witness  in  the  case  of  E.  vs.  S,,  and  that,  be- 
fore testifying,  he  has  sworn  by  {som£  officer  aritlvorized  to  ad- 
minister oaths)  to  tell  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  and  that  upon  said  trial  the  said  plaintiff  know- 
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ingly,  willfully  and  falsely  testified  that  the  treefe  in  question 
were  on  the  south  side  of  a  hedge,  and  that  the  question  of 
the  location  of  said  trees,  in  reference  to  said  hedge,  was  a 
material  question  on  the  trial  of  said  cause,  then  the  defense 
of  justification  is  made  out,  and  the  jury  should  find  for  the 
defendant 

The  court  further  instructs  the  jury,  that  if  they  'believe, 
from  the  evidence,  that  the  plaintiff  was  sworn  by,  etc.,  to  tell 
the  truth,  the  whole  'truth  and  nothing  but  the  truth,  and 
that  he  swore  to  the  statements  set  forth  in  the  defendant's 
plea  of  justification,  and  that  in  so  swearing  he  knowingly  and 
willfully  swore  to  what  was  not  true,  and  that  such  testimony 
was  material  upon  the  trial  of  the  suit  of  E.  vs.  xS.,  then,  and 
in  that  case,  the  defendant  would  be  justified  in  telliug  the 
plaintiff  that  ho  swore  falsely  on  that  trial,  or  that  he  swore  to 
a  lie  on  that  trial. 

§  17.  When  the  Plea  Does  not  Impnte  Crime. — The  court  in- 
structs the  jury,  that  it  is  sufficient  for  the  defendant  to  estab- 
lish his  pletji  of  justification  by  a  pre|)onderance  of  evidence; 
and  if  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant's plea  of  justification,  in  this  case,  has  been  proved  by  a 
preponderance  of  evidence,  the  jury  should  find  the  defendant 
not  guilty,  although  they  find  that  the  defendant  spoke  the 
words  alleged.  The  law  does  not  require  the  truth  of  such  a 
plea  to  be  established  beyond  a  reasonable  doubt. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
spoke  and  published  of  and  concerning  the  plaintiff  the  al- 
leged slanderous  words,  in  manner  and  form  as  charged  in  the 
declaration,  then  the  jury  should  find  the  defendant  guilty,  un- 
less they  further  find,  from  the  evidence,  that  the  defense  of 
justification,  set  up  in  the  defendant's  plea,  has  been  estab- 
lished on  this  trial,  by  a  preponderance  of  the  evidence. 

The  court  further  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that  the  defendant  spoke  and  published  of 
and  concerning  the  plaintiff  the  slanderous  words  chaiged  in 
plaintiff's  declaration,  in  manner  and  form  as  therein  stated, 
then  the  law  will  Imply  malice  and  a  consequent  injury,  unless 
the  jury  further  find  that  the  defense  of  jastitieation  has  been 
established  by  a  preponderance  of  evidence. 
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§  18.  Flea  of  Justification  in  Good  Faith. — Tlie  court  inslrncts 
the  lury,  that,  althougli  they  should  find,  from  the  evidence, 
that  ihe  defendant  in  this  case  has  not  sustained  his  plea  of 
justification,  still,  the  fact  thi.  he  has  fled  such  plea  must 
not  of  itself  be  regarded  by  the  jury  as  evidence  of  malice  on 
the  part  of  the  defendant.     Harover  vs.  Ilarover  78  111.,  412. 

Tlie  court  instructs  tlie  jury,  that  if  they  believe,  from  the 
evidence,  that  the  proof  offered  by  defendant  to  sustain  his 
plea  of  justification,  tended  to  prove  said  plea,  then  they 
should  consider  that  circumstance  in  arriving  at  tlieir  conclu- 
sion, as  to  whethei*  the  said  plea  was  tiled  in  good  faith  by  the 
defendant,  and  with  the  belief  that  he  could  sustain  the  same 
by  evidence. 

§  19.  Office  of  the  Plea  of  Justiflcation. — Tlie  court  instructs 
the  jury,  that  in  this  state  a  defendant  has  a  right  to  file  as 
many  pleas  as  ho  deems  necessary  for  his  defense,  and  it  is  no 
objection  that  the  pleas  are  inconsistent  with  each  other ;  each 
plea  stands  by  itself  and  forms  a  distinct  issue. 

And  in  this  case,  the  fact  that  defendant  has  filed  a  plea 
justifying  the  speaking  of  tlie  words  charged,  does  not  relieve 
the  plaintiff  from  the  necessity  of  proving  the  speaking  of  the 
words  alleged.  The  plea  of  justification  cannot  be  used  to 
convict  the  defendant;  he  is  not  bound  to  make  his  defense 
till  there  is  evidence  showing  his  guilt  Faman  vs.  Childn^ 
66  111.,  544. 

§  20.  Repeating  Report. — If  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  is  guilty  of  speaking  the  slanderous 
words  charged  in  the  declaration,  then  the  fact,  if  proved, 
that  defendant  gave  the  statement  as  a  report  in  the  neighbor- 
hood, and  mentioned  his  authority  for  the  statement,  would 
not  exonerate  him  from  liability.  Fowler  vs.  Chichester^  26 
Ohio  St,  9. 

The  jury  are  instructed,  that,  although  they  may  believe, 
from  the  evidence,  that  the  defendant  spoke  the  slanderous 
words,  charged  in  the  declaration,  of  and  concerning  the  plaint- 
iff, yet,  if  the  jury  further  believe,  from  the  evidence,  that  the 
defendant  did  not  originate  the  slander,  that  he  merely  re- 
ported what  some  one  else  had  said  to  him,  or  in  his  presence, 
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and  that  ho  acted  without  malice  in  repeating  it,  and  that  the 
plaintiff  was,  in  reality,  in  no  manner  injured  by  the  slander, 
then  the  jury  may  give  nominal  damages  only. 

LIBEL. 

§  21.  Libel  Defined. — The  court  instrncts  the  jnry,  as  a  mat- 
ter of  law,  that  a  libel  may  be  defined  to  be  a  malicious  de- 
famation, ex|)res8ed  eitlier  by  printing,  writing,  or  by  signs  or 
pictures  tending  to  blacken  the  memory  of  one  who  is  dead, 
or  to  impeach  the  integrity,  honesty,  virtue  or  reputation  of 
one  who  is  alive,  and  thereby  expose  him  to  public  hati'ed, 
contempt  or  ridicule,  or  pecuniary  injury. 

That  eveiy  publication  by  writing  or  printing,  which  falsely 
charges  upon,  or  imputes  to  any  one  a  crime  which  renders 
him  liable  to  punishment,  or  which  alleges  against  him,  that 
wliich  is  calculated  to  make  him  infamous,  odious  or  ridicu- 
lous in  public  estimation,  is  prima  facie  a  libel,  and  malice  is 
implied  from  the  publication  against  the  publisher  thereof. 

The  jury  are  instructed,  that  conductors  and  publishers  of 
newspapers  are  not  privileged  to  publish  libel  in  the  dissemi- 
nation of  news,  but  are  liable  for  libelous  publications,  like  other 
])erson8,  without  proof  of  express  malice  or  actual  ill-will 
against  the  person  libeled. 

§  22.  Malice  Defined. — Malice,  or  the  term  malicious,  used 
in  the  statute  defining  libel,  means  a  wrongful  act  done  in- 
tentional ly  without  jnst  cause  or  excuse,  and  the  law  presumes 
a  malicious  motive  for  making  a  charge  which  is  false  and 
injurious,  when  no  justifiable  motive  appears.  Tliere  is  also 
malice  in  fact,  that  is,  an  actual,  spiteful,  malignant  or  revenge- 
ful disposition,  or  ill-will  against  another.  If  the  jury  believe, 
from  the  evidence,  that  the  defendant  published,  etc.,  and 
that  the  publication  was  injurious  in  itself  and  without  excuse 
or  justification,  as  explained  in  the  instructions  upon  that 
point,  then  the  law  implies  malice;  and  if  there  was  actual  in- 
tention in  the  publication  to  injure  the  plaintiff,  then  there 
was  malice  in  fact,  if  there  was  no  lawful  justification. 

Any  unlawful  act  done  willfully  to  the  injury  of  another  is, 
as  against  that  person,  malicious,  and  it  is  not  necessary  that 
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the  doer  of  sncli  act  should  have  ill-will  or  pursue  any  general 
bad  designs,  in  order  to  make  him  liable  for  such  unlawful 
acts ;  and  in  order  to  constitute  malice  in  the  publisher  of  a 
libel,  it  is  not  necessary  that  the  publisher  should  have  personal 
ill-will  towards  the  person  libeled,  and  an  article  published 
against  one  in  a  newspaper,  if  false  and  defamatory,  is  action- 
able, though  the  editor  believed  it  to  be  true,  and  acted  in 
good  faith ;  and  the  law  will  imply  malice  from  the  publication 
of  such  false  and  defamatory  article. 

§  23.  Damages  Presumed,  Wlien. — Tliat  language  published 
about  any  one,  imputing  an  indictable  ofEense,  or  fraud  or 
swindling  or  dishonesty  in  a  particular  transaction,  or  want  of 
integrity,  is  actionable  without  proof  of  special  damage,  and 
damage  is  presumed  in  such  case.  If,  therefore,  the  jury 
believe,  from  the  evidence,  that  the  defendant  published  of 
and  concerning  the  plaintiflE  the  language  alleged  in  the  dec- 
laration, at  the  time  alleged,  and  that  such  language  imputed 
to  said  plaintiflE  the  oifense  or  charge  of  dishonesty,  swin- 
dling or  of  fraud,  and  that  the  plaintiflE  suflEered  injury  by 
reason  of  said  publication  in  his  person,  reputation,  feelings  or 
business,  and  that  no  excuse  or  justification,  as  explained  in 
these  instructions,  haa  been  shown  in  evidence,  then  the  jury 
could  find  the  defendant  guilty. 

The  law  implies  damages  from  the  publication  of  libelous 
words,  without  special  proof  of  damages,  and  it  also  implies 
that  the  person  who  publishes  the  libel,  intends  the  injury 
which  the  libel  is  calculated  to  produce. 

If,  therefore,  the  jury  find,  from  the  evidence,  that  the  de- 
fendant published  the  libel,  or  libels,  chari^ed  in  the  declara- 
tion, and  that  they  were  calculated  to  injure  the  plaintiflE,  by 
exposing  him  to  ridicule  and  contempt,  shame  or  disgrace,  or 
to  injuriously  aflEect  his  reputation  in  the  community,  as  to 
honesty  and  integrity,  then,  unless  justification  is  proved,  the 
jury  ought  to  find  the  defendant  "guilty." 

§  24.  Plea  of  Justification  Filed . — If  thesjury  believe,  from 
the  evidence,  that  the  defendant  published  the  libel,  as  charged 
in  plaintiflE's  declaration,  and  that  he  has  failed  to  show,  by  a 
preponderance  of  evidence,  the  truth  of  the  charges  made 
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against  tlio  plaintiff,  in  the  plea  of  justificiition,  then  the  jury 
should  find  a  verdict  for  plaintiff,  and  assess  his  daninges  at 
such  a  sum  as  the  jury  believe,  from  the  evidence,  the  })laint!ff 
ought  to  recover,  not  exceeding  the  amount  claimed  in  the 
declaration. 

The  court  instructs  the  jury,  that  if  they  beh'eve,  from  the 
evidence,  that  plaintiff  has  proved  the  publication,  as  charged 
in  his  declaration,  and  that  defendant  has  failed  to  prove,  by 
a  preponderance  of  evidence,  the  truth  of  the  plea  of  justifi- 
cation, as  pleaded  by  him,  then,  and  in  such  case,  the  jury 
should  render  their  verdict  in  favor  of  the  plaintiff  for  such 
an  amount  as  thuy  should  believe,  from  the  evidence,  he  is 
entitled  to  recover. 

If  you  believe,  from  the  evidence,  that  the  defendant  com- 
posed and  published  the  printed  article  in  ])laintiff'8  declara- 
tion mentioned  and  set  out,  as  therein  stated,  then  the  jury 
should  find  the  defendant  guilty,  unless  they  further  believe, 
from  the  evidence,  tliat  the  charges,  statements  and  insinua- 
tions in  said  printed  article  are  true,  as  stated  in  defendant's 
plea. 

§  25.  Malice  Presnmed.  When. — If  the  jury  believe,  from 
the  evidence,  that  defendant  published  the  libel  of  and  con- 
cerning the  plaintiff,  as  charged  in  plaintiff's  declaration,  then 
the  law  presumes  malice  on  tlie  part  of  the  defendant  against 
the  plaintiff,  and  it  rests  upon  the  defendant  to  rebut  this  pre- 
sumption of  malice,  and  if  he  lias  not  done  so,  by  a  prepon- 
derance of  evidence,  then  the  jury  should  find  for  the 
plaintiff,  unless  they  believe,  from  the  evidence,  the  truth  of 
the  facts  stated  in  the  plea  of  justification,  filed  by  defendant. 

§  26.  How  the  Words  Are  to  be  TJaderstooil. — That  the  words 
alleged  to  be  libelous  are  to  be  taken  in  the  sense  that  is  most 
natural  and  obvious,  and  in  that  sense  in  which  those  persons 
to  whom  the  publication  should  c>me,  would  be  most  likely  to 
understand  them.  It  is  not  necessary  that  the  words  pub- 
lished should  charge  any  specific  crime  or  act  of  dishonesty  in 
direct  terms,  but  if  the  necessary  inference  to  be  drawn  from 
the  language  used,  is  a  charge  of  an  indictable  offense  or  an 
act  of  dishonesty,  taking  the  words  in  their  usual  and  ordinary 
meaning,  then  they  are  actionable. 
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That  whero  a  person  receives  information,  wli'cli.  if  time, 
is  injurious  to  the  character  of  another,  he  is  not  justified  in 
publishing  that  information  to  the  prejudice  of  that  other  per- 
son, merely  because  he  believes  it  tp  be  true  or  because  he  is 
ignorant  of  its  truth  or  falsity. 

It  is  for  the  jury  to  determine,  from  the  evidence,  what  is 
the  meaning  of  the  words  which  are  charged  to  have  been 
published  of  the  plaintiff;  they  are  to  be  construed  in  their 
plain  and  ordinary  sense,  and  are  to  be  taken  to  mean  what 
persons  of  ordinary  intelligence  would  reasonably  take  them 
to  mean. 

The  declaration  alle2:es,  in  the  first  count,  that  the  words 
alleged  meant  that  plaintiff,  for  several  months,  had  wrong- 
fully, fraudulently  and  dishonestly,  and  with  intent  to  cheat, 
refused  to  pay  rent  to  B.  In  order  to  sustain  the  defense  of  a 
justification  under  this  count,  the  jury  must  be  satisfied,  from 
the  evidence,  that  plaintiff's  refusal  or  omission  to  pay  rent 
due,  if  there  was  such  refusal  and  such  rent  due,  was  wrong- 
ful, fraudulent,  dishonest  and  with  intent  to  cheat  B.  out  of 
the  rent. 

In  the  second,  count  of  the  declaration  it  is  alleged  that  the 
words  mentioned  meant  to  charge  that  plaintiff,  as  a  tenant, 
was  dishonest,  and  was  one  who  would  cheat  and  defraud  a 
landlord.  This  relates  to  plaintiff's  character  as  a  tenant, 
and,  in  order  to  justify  the  charge  imputed  in  these  words, 
the  jury  must  be  satisfied  from  the  evidence,  that,  in  respect 
to  plaintiff's  dealings  with  B.  in  the  matter  of  the  tenancy, 
plaintiff  is  shown  to  have  been  dishonest  and  intending  to 
cheat  and  defraud  B.,  as  his  landlord. 

§  27.  Plea  of  Justification  an  Aggravation  of  Damages,  When. — 
If  the  jury  believe,  from  the  evidence,  that  the  plea  of  justi- 
fication in  this  case  was  not  filed  in  good  faith,  and  with  an 
honest  expectation  that  the  same  could  be  proved,  but  was 
resorted  to  for  the  purpose  of  injuring  the  plaintiff,  then,  if 
the  jury  find  defendant  gnilty,  they  may  regard  the  plea  of 
justification  as  an  aggravation  of  the  original  offense. 

If  the  defendant,  in  this  case,  is  found  guilty  of  publishing 
the  libels,  and  that  they  have  the  meaning  imputed  to  the 
words  in  the  declaration,  and  the  attempted  justification  by 
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the  defendant  is  not  made  out,  the  jury  have  the  right  to 
consider,  from  the  evidence,  whether  the  justification  was 
attempted  in  good  faith,  with  an  honorable  intention  and  ex- 
pectation of  proving  its  truth,  and  if  the  jury  find,  from  the 
evidence,  that  it  was  not  so  pleaded,  then  the  attempted  justi- 
fication amounts  to  a  republication  of  the  libel,  and  is  an 
aggravation  of  the  damages. 

§  28.  Not  an  Agi^ravation  of  Damages,  Wlien. — The  jury  are 
instructed,  that  when  a  plea  of  justification  of  libelous  publi- 
cations is  filed  in  good  faith,  and  with  an  honest  expectation 
that  the  same  can  be  proved,  and  evidence  is  introduced 
honestly,  for  the  purpose  of  supporting  it,  such  evidence  may 
be  considered  by  the  jury  in  mitigation  of  damages,  even 
thongh  it  be  insufiicient  to  prove  the  truth  of  the  plea. 

The  filing  of  a  plea  of  justification  in  this  case  does  not 
necessarily  aggravate  the  damages,  even  though  the  jury  find 
that  it  has  not  been  proved;  provided,  the  jury  further  be- 
lieve, from  the  evidence,  that  defendant  filed  such  plea,  be- 
lieving in  good  faith  that  it  was  true,  and  that  he  could  prove 
it     Thomas  vs.  Dunaway^  30  111.,  373. 

§  29.  Mitigation  of  Damages. — In  the  event  that  the  jury 
do  not  find  the  plea  of  justification  to  be  true,  but  do  find  the 
defendant  guilty,  then  the  jury,  in  estimating  the  amount  of 
l)laintiflp8  damages,  may  properly  take  into  consideration  such 
facts,  if  any  are  proven,  as  may  tend  to  show  whether  or  not 
the  publication  complained  of  was  made  by  defendant  in  a  hoiia 
-fide  belief  that  the  publication  was  true. 

And  the  jury  may  also  take  into  consideration,  in  the  esti- 
mation of  damages,  any  acts  of  the  plaintiff  connected  with 
the  publication  complained  of,  if  any  such  are  proven,  which 
were  calculated  to  provoke  the  publication. 

§  80.  No  Plea  of  Justification  Filed. — If  the  jury  believe,  from 
the  evidence,  that  the  defendant  published  the  libel,  as  charged 
in  the  declaration,  then  the  plaintiff  is  entitled  to  recover  in 
this  suit 

The  court  instructs  the  jury,  that  the  evidence  offered  by 
the  defendant,  in  regard  to  plaintiff's  general  character,  is  evi- 
33 
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dence,  not  in  justification  of  the  alleged  libel,  but  in  excuse  or 
extenuation,  and  for  tbe  purpose  of  diminisbing  tbe  amount 
of  plaintiffs  damages.  If  tbe  plaintiflE  bas  proved  tbe  publi- 
cation of  tbe  libel,  as  alleged,  then  be  is  entitled  to  a  verdict, 
and  tbe  amount  of  bis  damages^  if  anv,  is  to  be  determined  bj 
all  tbe  evidence  in  tbe  case. 

§  31.  General  Issue  Impliedly  Admits,  etc. — In  this  case,  tbe 
defendants,  by  tbeir  plea  of  not  guilty,  admit  tbat  tbe  plaint- 
iff is  not  gnilty  of  tbe  cbarge  alleged  in  tbe  libel,  as  set  out  in 
tbe  declaration. 

Tbe  jury  are  instructed,  tbat  all  tbe  evidence  admitted  re- 
garding tbe  plaintiff's  general  character,  and  tbe  existence  of 
reports  and  rumors  affecting  it,  was  not  received  for  tbe  pur- 
pose of  showing  tbe  plaintiff  guilty  of  tbe  matters  referred  to, 
his  innocence  being  admitted  by  the  defendant's  plea  of  not 
guilty;  this  evidence  was  received  in  excuse  and  in  mitigation 
of  tbe  plaintiff's  damages,  and  for  no  other  purpose. 
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TENDER. 


Sso.    1.  What  constitutes  a  valid  tender. 

2.  Burden  of  proof. 

8.  Tender  as  a  gift  or  present. 

4.  On  condition  of  receipt  in  full. 

5.  Willingness  to  pay  but  no  tender. 

6.  Acceptance  of  tender. 

7.  Specifying  objections  to  acceptance,  a  waiver,  etc 

8.  Express  waiver  of  production  of  the  money. 

9.  Tender  must  be  kept  good. 

10.  Tender  after  suit  brought. 

11.  Tender  waived. 

§  1.  What  Constitntes  a  Valid  Tender. — As  regards  the  plea 
of  tender  filed  in  this  case,  the  court  instructs  the  jury,  that 
to  constitute  good  tender  of  any  amount  of  money,  it  is  neces- 
sary for  the  pavty  indebted,  absolutely  and  unconditionally,  to 
offer  to  pay  to  the  other  party  the  amount  tendered  in  current 
money,  such  as  is  made  a  legal  tender  by  law,  and  actually 
offer  the  money  at  the  time  the  tender  is  claimed  to  have  been 
made  by  producing  the  money  and  showing  it  to  the  person  to 
whom  the  money  is  due,  unless  such  person  waives  the  per- 
formance of,  or  compliance  with,  some  or  all  of  these  condi- 
tions. 3  Qreenlf.  Ev.,  §  601,  602;  Hose  vs.  Duncan,  49  Ind., 
269;  Cothran  vs.  Scanlan^  34  Ga.,  655;  Hunter  vs.  Warnery 
1  Wis.,  141;  Post  vs.  Springstead,  49  Mich.,  90. 

The  court  further  instructs  tlie  jiiry,  that  to  have  a  tender 
of  any  avail,  the  amount  tendered  must  be  the  precise  sum,  or 
more  than  the  amount  due,  and  the  tender  must  be  kept  good 
by  bringing  the  money  tendered  into  court  and  depositing  it 
for  the  benefit  of  the  plaintiff.  Pars,  on  N.  &  B.,  621;  Henly 
vs.  Streator^h  Ind., 207;  Pillsburyv^.  Willoughby,61  Me.,  274. 

The  jury  are  instructed,  as  a  matter  of  law,  that  in  order  to 
constitute  a  valid  tender,  the  money  must  be  offered  to,  and 
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exhibited  in  view  of,  the  person  to  whom  the  tender  is  to  bo 
made,  unless  it  appears,  from  a  preponderance  of  the  evidence, 
that  such  person,  by  his  conduct  or  words,  prevented  the 
tender  or  excused  the  exhibition  of  the  money  in  his  sight 
DiclvisonvB.  Ilayes^  1  N.  W.  Hop.,  834;  Cruihinany^.  Kear?iy 
8  Neb.,  502;  Piriney  s'C  Jorgensen^  27  Minn.,  26;  Hoffman  vs. 
Va7i  Dieman,  62  Wis.,  362. 

Although  the  jury  may  believe,  from  the  evidence,  that 
before  this  suit  was  br^^ught  the  defendant  tendered  to  the 

plaintiff  the  sum  of  % ,  still  such  tender  cannot  avail 

him  here,  unless  the  jury  further  believe,  from  the  evidence, 
that  the  defendant  has  kept  that  tender  good  by  bringing  the 
money  into  this  court  for  the  use  of  the  plaintiff.  Aulgee  vs. 
Clay,  109  111.,  487. 

To  constitute  a  good  and  sufficient  tender,  the  debtor  must 
offer  to  pay  and  tender  to  the  creditor  the  precise  amount 
which  he  intends  to  pay  and  allow  the  creditor  to  keep;  he 
cannot  offer  the  creditor  more  than  he  admits  is  due  or  intends 
to  pay,  and  require  the  creditor  to  make  change,  and  after 
taking  out  the  amount  tendered  to  himself  pay  over  the  bal- 
ance to  the  debtor. 

§^  2.  Burden  of  Proof. — Upon  the  question  of  tender,  the 
court  instructs  the  jury,  that  the  burden  of  proof  is  upon  the 
defendant,  and  to  entitle  him  to  a  verdict  upon  that  issue,  it 
must  appear,  by  a  preponderance  of  the  evidence,  that  the 
defendant,  before  the  commencement  of  the  suit,  uncondi- 
tionally offered  to  pay  to  the  plaintiff  a  certain  definite  sum  in 
legal  tender  money ;  that  the  money  was  actually  produced 
and  shown  to  the  plaintiff;  that  the  amount  so  tendered  was 
offered  in  payment  of  the  debts  and  demands  sued  on  in  this 
case,  or  in  such  a  way  as  to  cover  these  demands,  and  that  the 
amount  offered  was  equal  to  the  amount  due  upon  the  claims 
upon  which  the  tender  was  made;  and,  further,  th:it  the 
tender  h:is  been  kept  good  by  the  payment  of  the  anwunt  so 
tendered  into  court  for  the  plaintiff;  unless  the  jury  find,  from 
the  evidence  and  under  the  instructions  of  the  court,  that 
some  one  or  more  of  these  requisites  of  a  good  tender  have 
been  waived  or  dispensed  with  by  the  plaintiff,  as  explained  in 
these  instructions.     PuUifer  vs.  Shepard^  36111.,  513. 
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§  3.  Tender  as  a  Gift  or  Present. — Tliongli  the  jnry  may  be- 
lieve, from  the  evidence,  that  upon  the  occasion  referred  to 
by  the  witnesses,  the  defendant  did  produce,  count  out  and 

actually  offer  to  the  plaintiff  the  sum  of  $ ,  still,  if  the 

jury  further  believe,  from  the  evidence,  that  such  offer  was 
accompanied  by  the  statements,  on  the  part  of  the  defendant, 
that  he  owed  the  plaintiff  nothing,  that  he  would  make  him  a 
present  of  that  atnonnt  of  money,  eta  {afiy  wyrda  denying  the 
indebtedness^  hut  offering  a  bonus),  then  this  would  not  con- 
stitute a  tender  of  any  amount  upon  the  demands  involved  in 
this  suit;  and  if  the  jury  further  find,  from  the  evidence,  that 
no  other  tender  has  been  made  by  the  defendant,  then,  upon 
the  question  of  tender,  the  jury  should  find  for  the  plaintiff, 
even  though  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant has  attempted  to  keep  such  alleged  tender  good  by 
paying  the  money  into  court  2  Greenlf.  Ev.,  §  605;>&'m- 
mom  vs.  Wilmotty  3  Esp.,  94. 

§  4.  On  Condition  of  Receipt  in  Full,  etc. — Though  the  jury 
may  believe,  from  the  evidence,  that  on  the  occasion  rcferi-ed 
to  by  the  witnesses,  the  defendant  actually  tendered  to  the 

plaintiff  the  sum  of  $ ,  in  payment  of  the  demand  sued  on 

in  this  case,  and  that  that  sura  was  all  or  more  than  was  then 
due  thereon,  still,  if  the  jury  further  believe,  from  the  evidence, 
that  that  tender  or  offer  of  payment  was  coupled  with  or  made 
only  upon  the  condition  that  the  plaintiff  should  give  the 
defendant  a  receipt  in  full  of  all  demands,  then  this  was  a  con- 
dition which  the  defendant  had  no  right  to  impose  upon  the 
plaintiff  upon  such  tender,  and  such  a  tender  cannot  avail  the 
defendant  anything  in  this  suit.  2  Greenlf.  Ev.,  §  605;  Wood 
vs.  Ritchcocky  20  Wend.,  47;  Sutton  vs.  Hawkins^  8  0.  &  P., 
259;  2  Pars,  on  N.  &  B.,  625, 

§  5.  Willingness  to  Pay,  but  no  Tender. — That  a  mere  ex- 
pression of  a  willingness  or  a  readiness  to  pay,  or  a  proposition 
to  pay,  whatever  is  due,  without  specifying  any  certain  sum, 
and  without  actually  producing  and  offering  some  definite  sura 
of  money,  does  not  constitute  a  valid  tender.  To  constitute  a 
good  and  euflScient  tender,  the  person  indebted  must  offer  to 
pay  a  definite,  certain  sum  of  money,  and  he  must  specify  upon 
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what  demands  he  proposes  to  pay  it,  whether  upon  any  par- 
ticular indebtedness,  or  in  payment  of  all  that  is  due  from  him 
to  the  party  to  whom  the  tender  is  made,  unless  the  jury  be- 
lieve, from  the  evidence,  that  the  actual  production  of  the 
money  was  dispensed  with,  or  waived  by  the  creditor.  Easir 
man  vs.  Rapids^  21  la.,  570;  Steele  vs.  BriggSy  22  111.,  64:3. 

Though  the  jury  may  believe,  from  the  evidence,  that  some 
time  about,  etc.,  the  parties  mot  and  had  a  convei*sation  about 
the  matters  in  controversy  in  this  suit,  and  that  in  that  con- 
versation, defendant  told  the  plaintiflE  that  he  was  ready  to 
pay  him  whatever  was  due,  that  he  had  the  money  in  his  pocket, 
and  if  the  plaintiff  would  name  the  sum  he  would  pay  him, 
still,  this  would  not  amount  to  a  valid  tender.  It  should  further 
appear,  from  a  preponderance  of  the  evidence,  that  the  de- 
fendant ofiEored  to  pay  some  certain,  definite  sum,  and  tliat  he 
then  actually  produced  the  money  in  view  of  the  plaintiflE,  un- 
less the  plaintiff  in  some  manner,  by  act  or  words,  dispensed 
with  the  production  of  the  money. 

§  6.  Acceptance  of  Tender. — The  court  instructs  the  jury,  as 
a  matter  of  law,  that  if  a  party  tender  to  another  a  certain  sum 
of  money,  in  full  satisfaction  and  discharge  of  a  disputed  claim, 
and  the  other  party  receive  it  on  the  terms  proposed,  it  will 
constitute  a  perpetual  bar  to  any  further  recovery  on  the  same 
account  Jenks  vs.  Burr^  56  III.,  451;  Colter  vs.  O*  Connelly 
48  la.,  552. 

The  jury  are  instructed,  that  the  law  is,  that  where  money 
is  offered  by  one  person  to  another,  in  satisfaction  of  a  disputed 
claim,  and  the  oflFer  be  accompanied  by  such  acts  and  declara- 
tions as  amount  to  a  condition  that  if  the  money  is  accepted, 
it  must  be  accepted  in  full  satisfaction  of  the  claim,  then  the 
party  to  whom  it  is  oflEered,  is  bound  to  understand,  that  if  he 
takes  the  money,  he  takes  it  subject  to  the  conditions  upon 
which  it  is  ofifered;  if  he  does  not  intend  to  take  the  money 
on  those  conditions,  he  must  not  take  it  at  all.  Preston  vs. 
Grant,  34  Yt,  201. 

And  in  this  case,  if  the  jury  believe,  from  the  evidence,  that 
before  the  commencement  of  this  suit,  in  an  interview  between 
plaintiflf  and  defendant,  the  defendant  offered  and  proposed  to 
pay  the  plaintiff  % ,  upon  condition  that  he  would  ac- 
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cept  tlio  same  in  full  payment  of  the  demand  sued  for  in  this 
suit,  and  that  he  would  pay  the  money  upon  no  other  condi- 
tion, claiming  that  he  owed  the  plaintiflE  no  more  than  that 
Bum,  and  if  the  jury  further  believe,  from  the  evidence,  that 
the  plaintiflF  accepted,  and  took  the  money  under  that  offer, 
then  he  must  be  deemed  to  have  taken  the  money  in  full  pay- 
ment and  full  satisfaction  of  snch  demands,  no  matter  what 
protests  or  objections  to  so  receiving  the  money  he  may  have 
made  at  the  time. 

§  7.     Specifying  Objection   to  Acceptance,  a  Waiver,  etc — The 

court  instructs  the  jury,  that  the  law  is,  that  when  one  person 
makes  a  tender  to  another,  and  the  tender  is  not  accepted,  and 
the  person  to  whom  the  tender  is  made,  places  his  refusal  to 
receive  the  tender  upon  certain  specified  objections,  such,  for 
instance,  as  that  the  amount  tendered  was  insuflScient,  he  can- 
not, after  suit  is  brought,  raise  other  objections  which  might 
have  been  easily  remedied  at  the  time,  if  they  had  been  made 
then.  Stokes  vs.  Hecknagely  38  N.  T.  Sup.  Ct.,  368;  Whelan 
vs.  Heillet/f  61  Mo.,  565. 

The  jm'y  are  instructed,  as  a  matter  of  law,  that  when  one 
undertakes  to  make  a  tender,  and  the  other  party  refuses  to 
receive  the  amount  proffered  on  the  ground  of  its  insuflSciency, 
and  makes  no  other  objection,  this  will  be  a  waiver  of  any 
informalities  in  the  mode  or  manner  of  making  the  tender. 
Whelan  vs.  Beilley^  61  Mo.,  565. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiffs 
were  the  owners  of  the  property  in  question,  and  that  the  de- 
fendants  had  the  same,  claiming  a  lien  thereon,  for  {freight 
etc.),  and  that  they  refused  to  deliver  up  the  goods  unless  the 
plaintiffs  would  pay  them  an  amount  larger  than  the  jury  be- 
lieve, from  the  evidence,  they  were  entitled  to  demand,  and 
80  told  the  plaintiffs  or  their  agent,  then  no  tender  of  any 
amount  was  necessary ;  provided,  the  jury  believe,  from  the 
evidence,  that  the  plaintiffs  were  ready  and  offered  to  pay  tlie 
amount  that  was  actually  due. 

§  8.  Express  Waiver  of  Production  of  the  Money. — If  the  jury 
believe,  from  the  evidence,  that  at  some  time  before  the  com- 
mencement of  this  suit,  the  plaintiff  and'  defendant  met  aad 
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talked  over  the  matter  of  the  claims  sued  on  in  this  case,  and, 
that  upon  that  occasion,  the  defendant  oflEered  to  pay  to  the 

plaintiff  $ ,  or  any  other  certain  sum,  in  payment  of  the 

demand  in  question  in  this  suit,  and,  at  the  same  time,  put  his 
hand  in  his  pocket  for  the  purpose  of  taking  out  the  money 
so  offered,  and  that  the  plaintiff  then  said  to  him,  that  he  need 
not  take  out  his  money,  that  he  would  not  accept  any  such 
sum,  or  words  to  that  effect,  then  this  would  amount  to  a 
waiver  of  the  necessity,  on  the  part  of  the  defendant,  of  act- 
ually producincr,  exliibiting  and  offering  the  moneiy  to  tlio 
plaintiff.     Guthman  vs.  Kearriy  8  Neb.,  502. 

§  9.  Tender  Kept  Good. — If  the  jury  believe,  from  the  evi- 
dence, that  prior  to  the  commencement  of  this  suit,  the  de- 
fendant tendered  to  the  plaintiff,  or  to  the  person  authorized 
by  him  to  collect  the  account  sued  on  in  this  suit,  the  sum  of 

%- ,  and   that  that  was   the  full  amount  of  what  was  then 

due  to  the  plaintiff,  and  that  the  defendant  afterwards,  at  the 
trial  before  the  justice,  paid  that  amount  into  the  hands  of  the 
justice,  and  left  it  with  him  to  be  paid  to  the  plaintiff,  or  to 
be  brought  into  this  court  on  appeal,  if  an  appeal  should  be 
taken,  and  that  the  same  was  sent  by  the  justice  to  this  court 
upon  the  appeal,  and  has  since  remained  here,  subject  to  the 
order  of  the  plaintiff,  these  facts  constitute  a  good  tender, 
and  upon  that  issue  the  jury  should  find  for  the  defendant. 
Aulger  vs.  Clay,  109  111.,  487. 

If  the  jury  believe,  from  the  evidence,  that  before  the 
commencement  of  this  suit  the  defendant  made  a  tender  of 

$ in  payment  of  the  demand  sued  upon,  and  that  he 

has  kept  that  tender  good,  as  explained  in  the  former  instruc- 
tions in  this  case,  then,  to  entitle  the  plaintiff  to  recover,  he 
must  show,  by  a  preponderance  of  evidence,  that  at  the  time 

of  such  tender  there  was  more  than  $ due  to  him;  and 

unless  he  has  done  so,  the  jury  must  find  the  issue  of  tender 
in  favor  of  the  defendant 

w 

§  10.  Tender  after  Suit  Brought. — If  the  jury  believe,  from 
the  evidence,  that  some  time  on,  or  about,  etc.,  and  since  the 
commencement  of  this  suit,  the  defendant,  by  his  attorney, 
tendered  to  the  plaintiff  in  payment  of  the  demands  now  in 
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question,  the  sum  of  $ for  sncli  debts  and  the  costs 

incurred  in  the  suit  up  to  that  time;  and  further,  that  at  that 

time  tliere  was  no  more  than  the  said  sum  of  $ due  to 

the  plaintiflE  including  such  costs;  and  further,  that  the  defend- 
ant has  kept  that  tender  good   by  paying  the  said  sum  of 

$ ■ —  into  this  court  for  the  use  of  the  plaintiff,  then,  upon 

the  question  of  tender,  the  jury  should  find  a  verdict  for  the 
defendant     Barnes  vs.  Greene^  30  la.,  114 

§  11.  Tender  Waived. — When  a  person  declares  there  is 
nothing  due  him  when  an  offer  is  made  to  pay  him  an  alleged 
claim,  he  thereby  excuses  any  formal  tender,  and  he  cannot 
afterwards  object  that  the  money  was  not  counted  out  and 
presented  to  him.     Lacy  vs.  Wilson^  24  Mich.,  479. 

A  tender  regularly  and  lawfully  made  discharges  a  lien,  and 
while  the  debt  is  not  discharged  thereby,  yet  the  security  is 
destroyed  at  once.    Eslow  vs.  Mitchell^  26  Mich.,  500. 
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INJURIES  TO  THE  PERSON. 

§  1.  Assaidt  Defined. — The  court  instructs  the  jury,  that  every 
person  has  a  ri^ht  to  complete  and  perfect  immunity  from 
hostile  assaults  that  threaten  danger  to  his  person — 2l  right  to 
live  in  society  without  being  unnecessarily  or  wrongfully  put 
in  fear  of  personal  harm;  and  an  assault  is  an  attempt  with  un- 
lawful force  to  inflict  bodily  injury  upon  another,  accompanied 
with  the  apparent  present  ability  to  give  effect  to  the  attempt 
if  not  prevented,  Cooley  on  Torts,  160;  Harrison  vs.  £1}/^ 
120  m.,  83. 

Whoever  attempts  to  strike,  touch  or  do  any  violence  to  an- 
other, however  small,  in  a  wanton,  willful,  angry  or  insulting 
manner,  having  an  intention  and  an  apparent  present  ability  to 
do  some  violence  to  such  person,  is  guilty  of  an  assault. 

§  2.  Assault  and  Battery  Defined. — The  jury  are  instructed, 
that  an  assault  and  battery  consists  in  an  injury  actually  done 
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to  the  person  of  another  in  an  angry  or  revengeful,  nide  or 
insolent  manner.  Any  unlawful  beating  of  another,  however 
slight,  is  an  assault  and  battery;  and  the  degree  of  bodily 
pain  and  injury,  if  the  assault  and  battery  are  proved,  is  only 
important  as  affecting  the  measure  of  damages.  Cooley  on 
Torts,  162;  Harrison  vs.  My,  120  111.,  83. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
some  time  on,  or  about,  etc.,  struck  and  kicked  the  plaintiff,  as 
alleged  in  plaintiff's  declaration,  without  any  sufficient  provo- 
cation therefor,  as  explained  in  these  instructions,  and  that 
the  plaintiff  was  injured  by  such  striking  and  kicking,  and  has 
suffered  any  damage  therefrom,  then  the  jury  should  find  the 
issues  for  the  plaintiff. 

The  court  further  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that  the  defendant  assaulted  and  beat  the 
plaintiff,  as  charged  in  the  declaration,  then  they  should  find 
a  verdict  for  the  plaintiff,  unless  they  further  believe,  from 
the  evidence,  that  such  assaulting  and  beating,  when  done, 
were  reasonably  and  apparently  necessary  in  defense,  etc.,  and 
that  the  force  and  violence  used  by  the  defendant  were  no 
more  than  a  reasonable  man  would  have  deemed  reasonably 
necessary  in  such  defense. 

§  3.     Plaintiff 's  Fii-st  Assault— Plea  of  General  Issue  Only. — The 

jury  are  instructed,  that  under  the  pleadings  in  this  case,  even 
if  you  find  the  plaintiff  made  the  first  assault,  that  fact  can- 
not be  considered  by  the  jury  as  a  justification  of  the  conduct 
of  the  defendants,  if  you  find,  from  the  evidence,  that  they,  or 
either  of  them,  also  made  an  assault  upon  the  plaintiff.  In 
such  case,  the  plaintiff's  first  assault  can  only  be  considered  in 
mitigation  of  damages. 

Under  the  pleadings  in  this  case,  the  only  question  for  the 
jury  to  determine  is,  whether  the  defendants,  or  either  of 
them,  committed  an  assault  and  battery  upon  the  person  of 
the  plaintiff,  as  charged  in  the  declaration ;  and  if  you  find, 
from  the  evidence,  that  the  defendants,  or  either  of  them, 
committed  the  assault  and  battery  complained  of,  it  cannot  be 
claimed,  as  a  justification  for  such  assault  by  the  defendant  or 
defendants,  that  the  plaintiff  made  the  first  assault.  1  Chitty 
on  Plead.,  501;  2  Greenl.  Ev.,  §  95. 
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§  4.  Aiding,  Abetting,  etc. — Tlio  court  instructs  the  jury, 
tliat  a  [rerson  who  encourages,  advises,  aids,  or  abets  an  unlaw- 
ful assault  and  battery,  is  liable  for  all  the  damages  directly 
resulting  therefrom.  And  in  this  case,  if  the  jury  believe, 
from  tlie  evidence,  that  the  defendant,  A.  B.,  unlawfully  as- 
saulted and  injured  the  plaintiff,  as  alleged  in  the  declaration, 
then,  if  the  jury  further  believe,  from  the  evidence,  that  the 
other  defendants,  or  either  of  them,  aided,  abetted,  advised, 
or  encouraged  such  asEault,  by  the  said  A.  B.,  the  jury  should 
not  only  find  the  said  A.  B,  guilty,  but  they  should  also  find 
such  of  the  other  defendants  guilty  as  they  believe,  from  the 
evidence,  aided,  abetted,  advised,  or  encouraged  the  commis- 
sion of  such  assault. 

If  several  persons  commit  an  unlawful  assault  and  battery 
upon  the  person  of  another,  then  each  person  who  participates 
'n  such  assault  is  guilty,  and  liable  to  the  party  injured  for  all 
the  damage  he  may  sustain  in  consequence  of  snch  assault. 

And  if  any  one  incites,  advises,  or  encourages  an  unlawful 
assault  and  battery,  then  he  is  also  liable  as  principal,  and  to 
the  same  extent  as  though  he  had  actually  participated  in 
committing  the  assault,  and  inflicting  the  injury.  Cooley  on 
Torts,  125, 133;  Barden  vs.  Felck,  109  Mass.,  164;  2  Hill,  on 
Torts,  293. 

When  several  persons  unite  in  an  act  which  constitutes  a 
wrong  to  another,  intending  at  the  time  to  commit  the  act,  or 
do  it  under  circumstances  which  fairly  show  that  they  intended 
the  consequences  which  followed,  then  the  law  will  compel 
each  to  bear  the  responsibility  of  the  misconduct  of  all,  and 
the  party  injured  is  at  liberty  to  enforce  his  remedy  against  all, 
or  against  any  one  or  more  of  the  number.  Page  vs.  Free- 
man^  19  Mo.,  421;  Wright  vs.  Lathrop^  2  Ohic,  33;  Turner 
vs.  Hitchcock^  20  la.,  310, 

§  5.  Evil  Intent  or  Negligence  Required. — The  court  instructs 
the  jury,  that  the  defendant  ought  not  to  be  found  guilty  in 
this  action,  nnless  the  jury  believe,  from  the  evidence,  that  the 
defendant,  in  inflicting  the  injury  complained  of,  was  guilty  of 
some  wrong  or  evil  intent,  or  want  of  care  and  prudence ;  and 
if  the  jury  believe,  from  the  evidence,  that  the  defendant 
struck  the  blow  without  any  wrong  or  evil  intent,  or  want  of 
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reasonable  care  and  prudence,  tliej  should  find  the  defendant 
not  guilty. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
struck  the  plaintiff,  under  an  honest  belief  that  the  blow  was 
necessary  in  self-defense,  and  to  prevent  great  bodily  harm  to 
himself,  and  that  the  circumstances  were  such,  at  the  time,  as 
to  cause  a  reasonably  prudent  and  courageous  man  to  entertain 
such  belief,  and  to  apprehend  such  liarm,  then  the  jury  should 
find  the  defendant  not  guilty.  2  Addison  on  Torts,  §  790; 
Cooley  on  Torts,  164;  PaxtoriYS.  JBor/er,  67  111.,  132. 

The  jury  are  instructed,  that  in  this  case,  the  plaintiff  can- 
not recover,  unless  the  jury  find,  from  the  evidence,  that  the 
shooting  was  willful  and  intentional. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
did  not  assault  the  plaintiff,  but  that,  having  the  pistol  in  his 
hand  for  a  lawful  purpose,  he,  by  the  negligent  or  careless 
handling  of  the  pistol,  or  by  accident,  discharged  the  pistol, 
and  the  plaintiff  thereby  received  an  injury,  he  cannot  recover 
damages  for  such  injury  in  this  action,  ^ral  vs.  Zully  49 
Wis.  403. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
had  a  pistol  in  his  hands,  but  was  not  attempting  to  discharge 
it  towards  the  plaintiff,  and  that  the  plaintiff'  assaulted  the 
defendant,  and  by  pushing  and  jostling  him,  caused  the  pistol 
to  go  off  and  thereby  received  an  injury,  without  any  intenti«  n 
on  the  part  of  the  defendant  that  the  pistol  should  be  dis- 
charged, then  the  defendant  would  not  be  liable  in  this  action 
for  any  injury  consequent  upon  the  discharge  of  the  pistol. 
£ral  vs.  Zull,  49  Wis.,  403. 

§  6.  Expelling  Trespasser. — Tlie  jury  are  instruc*^ed,  that  no 
one  has  a  right  to  go  upon  the  premises  of  another,  even  though 
it  be  his  oflSce,  store,  or  place  of  business,  after  the  owner  has 
forbidden  him  to  do  so. 

If  a  person  enters  upon  the  possession  of  another,  and  is 
requested  to  depart  and  refuses  to  do  so,  the  owner  of  the 
premises  may  lawfully  eject  him  therefrom;  provided,  he  uses 
no  more  force  than  is  reasonably  necessary  for  that  purpose. 
1  Hill,  on  Torts,  186;  Woodman  vs.  Howell^  45  111.,  367; 
McOarty  vs.  Fremont^  23  Cal.,  196;  Harrison  vs.  Harrison^ 
43  Vt,  417;  Addison  on  Torts,  793. 
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§  7,  Repelling  Force  by  Force. — The  court  instructs  the  jury, 
that  if  they  believe,  from  the  evidence,  that  the  defendant 
assaulted  and  beat  the  plaintiff  in  the  reasonably  necessary 
defense  of  his  own  person,  after  having  been  first  assaulted  by 
the  plaintiff,  and  that  he  used  no  more  force  than  was  appar- 
ently necessary  for  such  defense,  then  the  jury  should  find  the 
issues  for  the  defendant. 

While  the  law  will  not  excuse  or  justify  the  use  of  more 
force  than  is  reasonably  necessary  in  self-defense,  and  to  pre- 
vent receiving  )K)dily  harm,  still,  the  law  does  make  a  reason- 
able allowance  for  th6  infirmity  of  human  judgment  under  the 
influence  of  sudden  passion  or  provocation,  and  it  docs  not 
require  men  to  measure  with  mathematical  exactness,  the  de- 
gree of  force  necessai'y  to  re])el  an  assault.  The  jury  must 
judge  from  all  the  facts  and  circumstances,  proved  on  the 
trial,  whether  the  defendant  did  assault  the  plaintiff,  and 
whether  he  did  use  more  force  and  violence  than  was  reason- 
ably necessary  under  the  circumstances. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
made  the  first  assault  upon  the  defendant,  tlien  the  defendant 
had  a  right  to  resist  force  by  force,  and  to  use  so  much  force 
as  was  reasonably  necessary  to  defend  himself;  and  in  case 
the  jury  find,  from  the  evidence,  that  the  plaintiff  made  the 
first  assault  upon  the  defendant,  then  to  warrant  a  verdict  for 
the  plaintiff,  the  burden  of  proof  is  upon  him  to  show  that 
tlie  defendant  did  use  more  force  than  was  reasonably  neces- 
sary under  the  circumstances  to  defend  himself.  Ayera  vs. 
Bristol,  35  Mich.,  50L 

§  8.  In  Defense  of  Poraession. — That  a  person  in  the  actual, 
peaceable  and  exclusive  possession  of  property  has  a  right  to 
guard  such  possession  by  using  force,  if  necessary,  for  that 
purpose.     And  in  this  case,  if  the  jury  find,  from  the  evidence, 

that  at  the  time  of  the  alleged  assault,  and  for months 

before  that  time,  the  defendant  was  in  the  actual,  peaceable 
and  exclusive  possession  of  the  {house)  where  the  disturbance 
is  alleged  to  have  occurred,  and  that  at  the  time  in  question 
tlie  plaintiff  was  attempting  and  endeavoring,  by  force,  to 
enter  such  Qwuse)  against  the  will  and  orders  of  the  defend- 
ant, then  the  defendant  had  a  right  to  prevent  such  entry  by 
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using  force,  and  to  use  so  much  force  as  was  reasonably  neces- 
sary for  that  purpose. 

§  9.  Self-Defense — Excessive  Force. — Though  the  jury  should 
believe,  from  the  evidence,  that  the  plaintiflf  made  the  first  as- 
sault upon  the  defendants  or  some  one  or  more  of  them,  still, 
if  they  further  believe,  from  the  evidence,  that  the  defendant, 
when  so  attacked,  repelled  plaintiff's  assault  with  more  force 
and  violence,  and  did  more  injury  to  the  plaintiff,  than  was 
reasonably  necessary  for  their  own  protection  from  injury  at 
his  hands,  then,  as  a  matter  of  law,  the  defendants  using  such 
excessive  force  would  be  guilty  of  assault  and  battery,  and  you 
should  so  find  by  your  verdict.  2  Addison  on  Torts,  §  792; 
Adaniia  vs.  Waggonsr^  S3  Ind.,  631;  CloBe  vs.  Cooper^  34  Ohio 
St.,  98. 

The  court  further  instructs  the  jury,  that  although  you  may 
believe,  from  the  evidence,  that  the  plaintiff  met  the  defend- 
ants in  a  threatening  attitude,  armed  with  a  club,  and  threat- 
ened that  he  was  going  to  use  the  club  over  their  heads,  still, 
if  you  further  believe,  from  the  evidence,  that  the  defendants 
there  and  then  disarmed  the  plaintiff,  and  put  it  out  of  his 
power  to  do  them  any  injury,  then,  as  a  matter  of  law,  it  was 
the  duty  of  the  defendants  to  have  desisted  from  any  further 
violence  towards  the  plaintiff.  And  if  you  further  believe, 
from  the  evidence,  tliat  the  defendants,  or  either  of  them, 
used  more  force  and  violence  towards  the  plaintiff  than  was 
reasonably  necessary  in  so  disarming  the  plaintiff,  or  if  you 
believe,  from  the  evidence,  that  after  they  had  disarmed  him, 
tlie  defendants,  or  cither  of  them,  committed  any  further 
assault  and  battery  upon  the  plaintiff  than  was  necessary  for 
their  own  protection,  then  such  defendants  would  in  law 
become  the  aggressors,  and  you  should  find  such  defendant,  or 
defendants,  guilty. 

While  the  law  makes  reasonable  allowance  for  the  infirm- 
ities of  human  judgment  under  the  influence  of  sudden  pas- 
sion, and  does  not  require  men  to  measure  with  mathematical 
exactness  the  degree  of  foice  necessary  to  repel  an  assault, 
still,  it  does  require  all  men,  even  under  the  influence  of 
sudden  passion,  to  exercise  reasunable  discretion  and  forbear- 
ance in  the  infliction  of   injuries  upon  the  person  of  another. 
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And,  in  tins  case,  though  the  jniy  may  believe,  from  the  evi- 
dence, that  the  plaintiff  first  made  an  attack  upon  tlie  defend- 
ants, or  some  one  of  them,  still,  if  you  further  believe,  from 
the  evidence,  that  in  repelling  such  attack,  the  defendant,  or 
either  of  them,  used  a  degree  of  force  and  violence  towards 
the  plaintiff  greater  than  was  apparently  and  reasonably 
necessary  to  repel  such  attack,  and  thereby  caused  unneces- 
sary injury  to  the  plaintiff,  then  it  is  your  sworn  duty,  as 
jurors,  to  find  a  verdict  of  guilty  against  such  one,  or  more, 
of  the  defendants  as  you  find,  from  the  evidence,  took  part  in 
using  such  excess  of  force  and  violence. 

Although  the  jury  may  believe,  from  the  evidence,  that 
the  plaintiff  caught  hold  of  the  defendant,  and  was  about  to 
strike  or  injure  him  with  a  {hatGhet)^  still,  if  the  jury  further 
believe,  from  the  evidence,  that  the  defendant  used  more 
force  and  violence  than  was  apparently  and  reasonably  neces- 
sary to  prevent  injury  to  himself,  then  such  excess  of  force 
would  be  unlawful,  and  the  defendant,  as  to  such  excess,  would 
be  guilty  of  an  unlawful  assault  upon  the  plaintiff. 

§  10.  Dnmkenness  no  Justification. — Although  the  jury  may 
believe,  from  the  evidence,  that  the  defendant  was  drimk  at 
the  time  he  assaulted,  and  kicked,  and  struck,  the  plaintiff,  if 
^uch  assaulting,  kicking  and  striking  have  been  proved,  still, 
the  fact  of  drunkenness  alone  would  be  no  excuse  or  justifica- 
tion for  such  assault 

§  11.  Words  of  Provocation — Mitigation  of  Damages. — That, 
while  words  of  provocation  do  not  justify  an  assault  and  bat- 
tery, they  may  properly  be  considered  in  mitigation  of  dam- 
ages; and  if  the  jury  believe,  from  the  evidence,  that,  just 
before  the  assault  complained  of,  the  plaintiff  used  words  to 
the  defendant  calculated  to  provoke  a  breach  of  the  peace, 
and  menaced  the  defendant  with  his  fists,  then  such  facts  and 
circumstances  may  be  considered  by  the  jury  in  mitigation  of 
damages,  in  case  they  find  the  defendant  guilty.  1  Hill,  on 
Torts,  185;  Keyes  v.  Devlirij  3d  E.  D.  Smith,  518;  Ireland 
vs.  ElliotU  5  Clarke  (la.),  478;  Suggs  vs.  Anderson^  12  Ga., 
461;  Bromn  vs.  Swineford^  44  Wis.,  282;  Burke  vs.  Melvi/iy 
45  Conn.,  243. 
34 
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§  12.  Words  of  Provocation  no  Jnstiflcation. — If  the  jnry 
believe,  from  the  evidence,  that  the  defendant  committed  the 
assault  and  battery  complained  of,  in  anger,  caused  by  words 
spoken  by  the  plaintiff,  then  the  Jury  are  instrncted,  as  a  mat- 
ter of  law,  that  words  alone  do  not  excuse  or  justify  an  assault 
and  battery ;  they  can  only  go  in  mitigation  of  damages. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
immediately  before  the  assault  complained  of,  used  violent 
and  abusive  language  to  and  concerning  the  defendant,  and 
menaced  and  threatened  him  with  personal  injury,  then  these 
facts  are  proper  to  be  taken  into  account,  with  all  the  other 
evidence  in  the  case,  in  assessing  the  plaintiff'^s  damages,  if 
they  find  the  defendant  guilty. 

§  13.  Preponderance  of  Evidence  Sufficient. — That  in  this  ac- 
tion, the  plaintiff  is  only  required  to  make  out  his  case,  by 
a  preponderance  of  evidence,  to  entitle  him  to  recover;  and 
any  of  the  evidence  in  the  case,  either  circumstantial  or 
positive  and  direct,  which  tends  to  produce  belief  in  the  mind 
of  the  jury,  is  proper  to  be  considered  by  them,  in  determining 
whether  or  not  the  defendant  is  guilty.  Miller  vs.  Balthasser^ 
78  111.,  302. 

FALSE  IMPEISOITMEXT. 

§  14.  What  Constitutes. — The  court  instructs  the  jury,  that 
in  order  to  sustain  a  charge  for  false  imprisonment,  it  is  not 
necessary  for  the  plaintiff  to  show  that  the  defendant  used 
violence  or  laid  hands  on  him,  or  shut  him  up  in  a  jail  or 
prison ;  but  it  is  suflScient  to  show  that  the  defendant,  at  any 
time  or  place,  in  any  manner,  restrained  the  plkintiff  of  his 
liberty,  or  detained  him  in  any  manner  from  going  where  he 
wished,  or  prevented  him  from  doing  what  he  wished;  pro- 
vided, this  is  done  without  legal  authority,  as  explained  in 
these  instructions.  Cooley  on  Torts,  109;  Brxishaher  vs. 
Stagetnann^  22  Mich.,  266 ;  2  Addison  on  Torts,  697;  Hawk 
vs.  Eidgway^  33  111.,  473;  JSonesteel  vs.  Bonesteel^  28  Wis., 
245;  Harkins  vs.  State^  6  Tex.  App.,  452;  Mui^hy  vs.  Martin^ 
58  Wis.,  276 ;  Oelzeiileuchter  vs.  Neimeyer^  64  Wis.,  316. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
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met  the  plaintiff  at  S.,  and  took  the  plaintiff  into  his  custody, 
and  there  kept  hitn,  and  brought  him  to  M.  against  his  will, 
and  offered  to  deliver  him  into  the  custody  of  the  sheriff, 
then  the  defendant  is  guilty  as  charged  in  the  declaration,  and 
the  jury  should  find  for  the  plaintiff;  unless  the  jury  further 
find,  from  the  evidence,  under  the  instructions  of  the  court, 
that  the  defendant  was  warranted  in  law  in  making  such  arrest, 
as  explained  in  these  instructions.  Hawk  vs.  Ridgway^  33  111., 
473. 

To  constitute  an  arrest  and  imprisonment,  it  is  not  necessary 
that  the  party  making  the  arrest  should  actually  use  violence 
or  force  towards  the  party  arrested,  or  that  he  should  even 
touch  his  body.  If  he  profess  to  have  authority  to  make  the 
arrest,  and  he  commands  the  person,  by  virtue  of  such  pre- 
tended authority,  to  go  with  him,  and  the  person  obey  the 
order,  and  they  walk  together  in  the  direction  pointed  out  by 
the  person  claiming  the  right  to  make  the  arrest,  tliis  is  an 
aiTCst  and  imprisonment  within  tVe  meaiiingof  the  law.  2 
Addison  on  Torts,  §  799;  Cooley  on  Torts,  169. 

In  order  to  constitute  an  arrest,  an  actual  laying  on  of  the 
hands,  or  personal  violence,  is  not  necessary;  it  is  simply  nec- 
essary that  the  arrested  party  be  within  the  control  of  the 
oflScer  or  other  person  making  the  arrest,  and  submits  him- 
self to  such  control,  in  consequence  of  some  claim  of  right  to 
make  the  arrest,  or  threat  to  make  it,  by  such  officer  or  other 
person. 

Any  deprivation  of  the  liberty  of  another,  without  his  con- 
sent, whether  it  be  by  actual  violence,  threats,  or  otherwise, 
constitutes  an  imprisonment  within  the  meaning  of  the  law. 

§  15.  Trespassers  are  Jointly  and  Severally  Liable. — The  court 
instructs  the  jury,  that  in  an  action  of  trespass,  if  the  jury  be- 
lieve, from  the  evidence,  that  a  trespass  has  been  committed, 
as  alleged  in  the  declaration,  and  that  there  was  more  than 
one  wrong-doer  engaged  in  the  trespass,  then  such  wrong- 
doers are  jointly  and  severally  liable,  and  the  plaintiff  is 
under  no  obligations  to  sue  all  who  are  engaged  in  the  tres- 
pass— ^he  may,  at  his  election,  proceed  against  any  one  or  moi« 
of  such  wrong-doers.     Ously  vs.  Hardin^  23  III.,  403. 
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§  16.  Who  Liable  as  Joint  Trespassere. — The  conrt  instmcts 
the  jury,  that  the  law  is,  that  all  parties  who  engage  in  making 
an  illegal  or  unlawful  arrest,  are  trespassers;  and  if  the  jury 
believe,  from  the  evidence,  that  the  defendants,  or  either  of 
them,  restrained  the  plaintijBf  of  his  liberty,  as  charged  in  plaint- 
iif's  declaration,  and  without  authority  of  law,  as  explained  in 
these  instructions,  then  such  persons  are  liable  to  tlie  plaintiif 
in  this  action.     Callagharb  vs.  Myers^  89  111.,  566. 

If  the  jury  believe,  from  the  evidence,  that  the  defendants, 
or  either  of  them,  arrested  the  plaintiff,  as  charged  in  tlie 
declaration,  without  lawful  authority  for  making  such  arrest, 
as  explained  in  these  instructions,  then  your  verdict  should  be 
for  the  plaintiff,  and  against  such  of  the  defendants  as  are 
shown,  by  the  evidence,  to  have  participated  in  making  the 
arrest. 

If  the  jury  believe,  from  the  evidence,  that  A.  B.,  one  of 
the  defendants,  and  he  alone,  assumed  tlie  immediate  control 
and  detention  of  the  plaintiff  at  the  time  in  question,  still,  if 
you  further  believe,  from  the  evidence,  that  the  other  defend- 
ants, or  any  of  them,  were  then  present,  acting  In  concert  with 
the  said  defendant  A.  B.,  and  were  wrongfully  inciting  him 
to  arrest  or  imprison  the  plaintiff,  then  such  other  defendant 
or  defendants  will  be  equally  liable  with  the  said  A.  B.;  pro- 
vided yon  find  him  guilty,  under  the  evidence  and  instruc- 
tions of  the  court.      Whitney  vs.  Turner^  1  Scam.  (111.),  253. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
had  not  committed  any  offense  alleged  in  the  defendants' 
pleas,  and  that  both  of  the  defendants  concurred  in  laying 
hands  on  him  and  arresting  him,  then  the  jury  are  instructed 
that  they  should  find  both  the  defendants  guilty,  and  assess 
the  plaintiff's  damages. 

If  the  jury  believe,  from  the  evidence  and  under  the  in- 
structions herewith  given,  that  the  defendants  M.  and  M.  were 
both  engaged  in  the  common  purpose  of  unlawfully  arresting 
the  plaintiff,  and  that  M.  had  laid  hold  of  the  plaintiff,  and 
that  M.  immediately  afterward^t,  in  pursuance  of  said  common 
purpose  of  unlawfully  arresting  said  plaintiff,  struck  said 
plaintiff  with  a  club,  and  that  said  striking  was  done  in  the 
presence  of  M.,  and  that  M.  did  not  try  to  prevent  the  same, 
but  on  the  contrary  thereof,  adopted  and  approved  said  act  of 
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said  M.  in  striking  said  plaintiff,  then  tlio  jury  are  instructed 
that  said  M.  is  as  responsible  in  tliis  action  for  said  striking  as 
is  M.     Mullin  vs.  Sjpangenberg^  112  III.,  142. 

§  17.  WTien  'not  Liable  as  Joint  Trespasser. — Although  the 
jury  may  believe,  from  the  evidence,  that  the  defendant  C. 
proved  up  his  claim  before  the  justice  of  the  peace,  as  testi- 
fied to  by  the  plaintiff,  still,  unless  you  further  believe,  from 
the  evidence,  that  the  said  C.  aided,  advised  or  assisted  in  the 
arrest  of  the  plaintiff,  then  you  should  find  the  said  C.  not 
guilty,  unless  you  further  find,  from  the  evidence,  that  since 
the  arrest  he  has  approved  or  adopted  the  acts  of  those  who 
did  cause  it  Cooley  on  Torts,  129;  Avrill  vs.  WilUamSy  4 
Denio,  295;  Abbott  vs.  Kimball^  19  Vt,  551;  Snydaoker  vs. 
Brosse,  51  111.,  357. 

If  a  person  nxakes  an  application,  in  good  faith,  to  a  justice 
of  the  peace,  for  legal  process,  for  a  supposed  just  claim,  and 
then  attempts  to  prove  it  up  before  the  justice,  and  does  no 
more,  this  alone  will  not  render  him  liable  for  the  errors  or 
mistakes,  or  even  for  the  malicious  acts,  of  such  justice. 

To  warrant  a  verdict  of  guilty  against  the  defendants,  L. 
and  K.,  the  jury  must  believe,  from  the  evidence,  that  they 
aided,  abetted,  encoumged  or  assisted  in  making  the  arrest, 
before  or  at  the  time  the  same  was  made,  or  else  that  it  was 
done  in  their  behalf  and  for  their  benefit,  and  that  they  have 
ratified  and  approved  of  the  arrest  since  it  was  made ;  and  if 
neither  of  these  things  appear  to  be  proved  by  a  preponder- 
ance of  the  evidence,  then  the  said  defendaais,  L.  and  K., 
should  be  acquitted. 

§  18.     Part  of  Defendants  Only  Guilty — Fonn  of  Verdict. — If 

the  jury  believe,  from  the  evidence,  'inder  the  instructions  of 
the  court,  that  some  of  the  defendants  are  guilty  of  the  tres- 
passes alleged  in  the  declaration,  dud  some  not  guilty,  then 
the  jury  should  find,  in  their  verdict,  in  favor  of  the  plaintiff 
and  against  those  of  the  defe^idants  who  are  so  proven  to  be 
guilty,  and  as  to  the  other  defendants,  that  they  are  not  guilty, 
and,  in  either  case,  mentioning  the  defendants  by  name. 

§  19.  Good  Faith  in  Mitigation  of  Damages. — If,  from  the  evi- 
dence, under  the  instructions  of  the  court,  the  jury  find  the 
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defendants,  or  any  one  of  them,  gtiilty,  as  charged  in  the  dec- 
laration, still,  if  you  further  find,  from  the  evidence,  that  in 
making  the  arrest  complained  of,  such  parties,  in  good  faith 
and  without  malice,  were  only  pursuing  what  they  supposed 
were  their  just  rights,  by  legal  remedies,  then  this  fact  may 
be  considered  by  the  jury  in  fixing  the  amount  of  damages, 
and  as  tending  to  show  that  only  actual  damages  should  be 
given. 

§  20.  Exemplary  Damages. — If  the  jury  find  the  defendants, 
or  any  of  tliem,  guilty  of  the  arrest  charged  in  the  decla- 
ration, and  if  you  further  find,  from  the  evidence,  tliat  such 
arrest  was  maliciously  and  wantonly  made,  then,  in  assessing 
the  plaintiff's  damages,  the  jury  may  give  what,  in  law,  are 
called  exemplary  or  vindictive  damages;  that  is,  such  damages 
as  will  not  only  give  the  plaintiff  com  [sensation  for  the  dam- 
ages actually  suffered  by  him,  but  will  also  afford  a  whole- 
some example  to  others  in  like  cases. 

Tlie  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  said  defendants,  or  any  one  of  them,  at  the  time 
in  question,  injured  the  plaintiff,  and  put  indignities  upon  her 
person,  from  vindictiveness,  or  a  wanton  or  reckless  disregard 
of  her  age  or  her  infirmities,  they  may  assess  exemplary  dam- 
ages against  the  defendants,  or  such  of  them  as  the  evidence 
shows  are  guilty,  as  charged  in  the  declaration. 

Exemplary  or  vindictive  damages  should  not  be  given  in  a 
case  of  this  kind,  unless  the  jury  find,  from  the  evidence,  not 
only  that  the  defendants  are  guilty,  but  also  that  they  acted 
maliciously  or  wantonly,  and  with  wrongful  intent,  nor  unless 
all  the  defendants  against  whom  a  verdict  is  rendered,  were 
actuated  by  such  malice,  wantonness  or  evil  intent. 

INJUEIES   TO    PERSONAL    PROPERTY — NO  PLEA  OF  JUSTIinOATION. 

§  21.  What  Constitutes  Trespass,  etc. — The  court  instructs 
the  jury,  that  the  gist  of  this  action  is  the  unlawful  (taking 
and  carrying  away  of  the  personal  property  of  the  plaintiff, 
from  his  possession,  by  the  defendant);  and  if  the  jury  believe, 
from  the  evidence,  that  at  the  time  of  the  alleged  trespass, 
the  plaintiff  was  the  owner  of  the  property  in  question,  and 
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liad  it  in  liis  possession,  and  that  the  defendant,  without  the 
consent  of  the  plaintiff  and  against  his  will,  took  the  property 
from  the  possession  of  the  plaintiff  and  converted  the  same  to 
liis  own  use,  then  the  jury  should  find  the  issues  for  the 
plain  tiif. 

§  22.  What  Possession  Snfficient. — The  court  instructs  the 
jury,  that  a  trespass  to  personal  property  consists  in  the  unlaw- 
ful disturbance,  by  force,  of  another's  possession  of  such 
property,  and  in  order  to  sustain  the  action  it  is  only  necessary 
that  the  plaintiff  show  that,  at  the  time  of  the  alleged  trespass, 
he  was  the  general  owner  of  the  property,  and  then  m  the  act- 
ual possession  of  it,  either  by  himself,  his  agent  or  servant, 
and,  further,  that  the  defendant  unlawfully  interfered  with  the 
property,  either  by  injuring  it,  or  by  taking  it  and  carrying  it 
away  without  lawful  right,  and  against  the  will  of  such  owner. 
JScott  vs.  Bryson^  74  111.,  420;  Cooley  on  Torts,  436;  Addison 
on  Torts,  §  442;  1  Hill,  on  Torts,  501;  Miller  vs.  Clay,  57 
Ala.,  362. 

In  order  to  maintain  an  action  for  tresjmss  to  personal  prop- 
erty, it  is  sufficient  if  the  evidence  shows  that  the  plaintiff  had 
what  is  called  a  special  property  therein,  together  with  the 
actual  possession  of  the  property,  and  a  right  to  such  posses- 
sion; and  that  the  defendant  unlawfully,  and  without  right, 
interfered  with  or  disturbed  such  possession,  either  by  injur- 
ing the  property  or  by  taking  it  and  carrying  it  away,  against 
the  will  of  the  person  so  in  possession.  Miller  vs.  Kirby^  74 
111.,  242;  Oooley  on  Torts,  436;  Addison  on  Torts,  §  442;  1 
Hill,  on  Torts,  501. 

§  23.  Possession  by  Agent. — If  the  jury  believe,  from  the 
evidence,  that  at  the  time  of  the  alleged  trespass  the  plaintiff 
was  the  owner  of  the  {'property^  in  question,  and  was  in  pos- 
session of  it,  by  himself,  his  agent  or  servants,  and  that  the 
defendant  took  and  carried  away  said  property,  and  converted 
it  to  his  own  use,  as  alleged  in  the  declaration,  tlien  the  jury 
should  find  the  defendant  guilty. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
the  alleged  trespass  the  plaintiff  was  the  owner  of  the  {animal) 
in  controversy,  and  that  the  same  was  in  the  actual  \  jssession 
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of  his  (broiher)y  as  his  agent  or  servant,  then  the  possession  of 
the  iprothei*)  was  the  possession  of  the  plaintiff;  and  if  the 
jury  further  believe,  from  the  evidence,  that  whiie  the  prop- 
erty was  80  in  the  possession  of  the  plaintiff,  the  defendant 
took  and  carried  it  away,  as  cha]r<]^ed  in  the  declaration,  the 
jui*y  should  find  the  defendant  guilty. 

§  24.  Possession  as  against  a  Wrong-Doer. — That  a  person 
who  is  in  the  actual,  peaceable  and  exclusive  possession  of  per- 
sonal property,  without  showing  any  other  right,  has  a  suffi- 
cient title  in  the  property  to  maintain  trespass  against  one 
who,  with  force,  intermeddles  with  such  possession  without 
showing  any  right  or  title  to  the  property,  or  to  the  posses- 
sion thereof.  Cooley  on  Torts,  436;  Addison  on  Torts. 
§  442;  Scott  vs.  Bryson,  74  111.,  420;  Miller  vs.  Kirl/yy  74 
111.,  242. 

§  25.  Special  Property  Defined. — The  court  instructs  the 
jury,  as  regards  the  term  "special  property,"  that  a  person 
who  is  not  the  general  owner  of  personal  property,  but  has  it 
in  his  possession,  with  the  right  to  such  possession  for  the 
time  being,  even  as  against  the  general  owner,  is  deemed  in 
law  to  have  a  special  property  in  the  property  so  in  his  pos- 
session, and  such  a  person  may  maintain  trespass  airainst  any 
one  who  unlawfully,  with  force,  interferes  or  meddles  with 
such  possession. 

PLKA  OF  JXrSTlFIOATION. 

§  26.  Intent  Immaterial. — To  render  a  person  guilty  of  tres- 
pass to  personal  property  it  is  not  essential  that  he  should  intend 
to  do  a  wrongful  act.  It  is  enough  if  he  willfully  or  negli- 
gently and  unlawfully,  by  force,  interfere  with  personal  prop- 
erty in  the  actual,  peaceable  and  exclusive  possession  of  an- 
other, without  the  consent  and  against  the  will  of  the  latter. 

§  27.  Acts,  Prima  Facie  Trespass. — The  law  is,  that  when 
the  rights  of  private  property  are  invaded  by  one  whose  acts 
would  constitute  a  trespass,  unless  he  is  protected  by  ^egal  au- 
thority, then  it  is  incumbent  upon  such  person  to  show,  by  a 
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preponderance  of  evidence,  thnt  he  was  justified,  by  legal  au- 
thority, to  do  the  acts  complained  of;  and  if  he  is  unable  to  do 
this,  he  must  be  regarded  as  a  trespasser.  It  is  not  enough 
that  such  a  person  intended  to  perform  an  official  duty,  but 
authority  of  law  for  the  act  complained  of  must  exist,  or  he 
will  be  a  trespasser.     Zinblom  vs.  Hainsey^  75  111.,  246. 

It  is  the  duty  of  every  one  who  assumes  to  interfere  with 
the  property  of  another,  to  ascertain  that  he  has  right  and 
authority  so  to  do,  and  he  cannot  excuse  himself  to  any  one 
who  has  been  injured  by  his  unlawful  conduct,  by  merely 
showing  that  he  was  acting  in  good  faith  and  without  any  in- 
tention to  do  wrong.  And  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendants,  or  any  of  them,  took  away  from 
the  plaintiff's  house  any  of  his  personal  property  forcibly  and 
against  his  will,  and  without  any  right  or  authority,  as  ex- 
plained in  these  instructions,  then  the  jury  should  find  for  the 
plaintiff,  as  against  such  defendants,  and  assess  his  damages,  if, 
any,  at  the  amount  of  his  actual  injury  or  damage,  as  shown 
by  the  evidence,  although  such  defendants  may  have  supposed 
they  were  right  in  what  they  did,  and  were  not  actuated  by 
any  malicious  or  wrongful  motive. 

§  28.  Trespass,  Ab  Initio. — If  the  jury  believe,  from  the 
evidence,  that  before,  and  at  the  time  of  the  alleged  trespass, 
the  plaintiff  was  the  owner  of,  and  in  the  actual,  peaceable 
possession  of  the  {horse)  in  question,  and  that  the  defendant 
F.,  against  the  will  of  the  eaid  plaintiff,  took  the  {horse)  from 
his  possession,  and  (within  a  day  or  two  thereafter),  drove  and 
used  the  said  {horse)y  for  his  own  pleasure  and  profit,  and 
while  using  the  {horse),  willfully  and  wantonly,  or  without 
reasonable  care  and  caution,  drove  the  said  {horse)  at  an  un- 
reasonable rate  of  speed,  and  overheated  and  thereby  injured 
the  said  {horse)^  then  the  jury  should  find  the  defendantguilty 
of  trespass  in  the  original  taking  of  the  property ;  although 
the  jury  may  further  believe,  from  the  evidence,  that  the  de- 
fendant was  at  the  time  a  constable,  having  in  his  hands  to 
serve  the  execution  introduced  in  evidence,  and  that  he  took 
said  {horse)  by  virtue  of  said  execution. 

§  29.  Jostifleation  by  an  Officer— Writ  of  Restitution.— The 
court  instructs  the  jury,  as  a  matter  of  law,  that  the  pajjors  in 


538  TRESPASS. 

the  case  of  {M.  B,  vs.  J.  TT.),  in  the  justice's  court,  and  intro- 
duced in  evidence  in  this  case,  authorized  the  constable,  who 
served  the  writ  of  restitution  in  that  case,  to  use  so  much  force 
as  was  necessary  to  remove  the  plaintiff  in  this  suit,  his  family 
and  property,  from  the  premises  described  in  that  writ  And 
if  the  jury  should  find,  from  the  evidence,  that  the  premises 
described  in  that  writ,  are  the  same  as  those  described  in  the 
declaration  in  this  case,  and  that  the  trespasses  complained  of 
are  the  acts  done  in  execution  of  said  writ,  and  that  the  con- 
stable W.,  in  executing  the  writ,  used  no  more  force  than  was 
necessary  in  removing  the  plaintiff  and  his  family  and  goods 
from  the  premises  described  in  tlie  writ,  they  should  find  the 
defendants  not  guilty. 

The  court  instructs  the  jury,  that  the  papers  in  the  case  of 
{M,  B.  vs.  J,  W.)  in  the  justice's  court,  and  introduced  in 
evidence  in  this  case,  authorized  the  constable,  who  served 
the  writ  of  restitution  in  that  case,  to  use  so  much  and  no 
more  force  than  was  necessary  to  remove  the  plaintiff  in  this 
suit,  his  family  and  property  from  the  premises,  described  in 
that  writ  If  the  jury  should  find,  from  the  evidence,  that 
the  premises,  described  in  that  writ,  are  the  same  as  those 
described  in  the  declaration  in  this  case,  and  that  the  con- 
stable W.,  in  executing  the  writ,  used  more  force  than  was 
necessary,  in  removing  the  plaintiff  and  his  family  and  goods, 
and  thereby  unnecessarily  injured  the  plaintiff  or  his  property, 
the  defendant  B.  would  not  be  guilty  of  such  excess  of  force 
or  injury,  unless  it  appears,  from  the  evidence,  that  he  ordered, 
advised  or  assisted  in  such  excess  of  force  and  injury,  or  after- 
wards approved  of  the  same. 

§  30.  Property  Taken  on  Execution.  -If  the  jury  believe, 
from  the  evidence,  that  before  the  execution,  introduced  in 
evidence  in  this  case,  came  into  the  hands  of  the  said  defend- 
ant F.,  the  plaintiff  had  bought  the  property  in  question,  in 
good  faith,  for  a  valuable  consideration,  of  the  defendant  in 
the  execution,  and  had  taken  the  same  into  his  possession, 
then,  if  the  jury  further  believe,  from  the  evidence,  that  the 
said  defendant  F.,  acting  as  constable,  seized  and  took  said 
property  from  the  possession  of  the  plaintiff,  upon  said  execu- 
tion, he  would  be  guilty  of  trespass  in  taking  said   property, 
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and  if  eitLcr  of  the  otlier  defendants  are  shown,  by  the  evi- 
dence, to  have  advised,  directed,  or  aided  the  said  F.  in 
taking  the  said  property,  then  the  jury  should  find  such 
other  defendants  also  guilty  of  said  trespass,  equally  with  the 
saidF. 

§  31.  What  Constitutes  a  Levy. — The  court  instructs  the 
jury,  that  to  constitute  a  valid  levy  upon  personal  projjcrty,  it 
must  be  within  the  power  and  conti'ol  of  the  officer  when  the 
levy  is  made;  and  he  must  take  it  into  his  possession  within 
a  reasonable  time  thereafter;  and  when  the  character  of  the 
property  will  admit  of  it,  in  such  an  open,  public  and  unequiv- 
ocal manner  as  to  apprise  the  public  that  it  has  been  taken 
on  execution.  He  must  so  deal  with  the  property,  in  order  to 
constitute  a  good  levy,  as  that,  without  the  protection  of  the 
execution,  his  acts  would  make  him  a  trespasser. 

To  render  a  levy  on  personal  property  complete,  the  officer 
must  do  some  act,  which,  if  he  was  not  protected  by  his  writ, 
would  amount  to  a  trespass;  if  a  delivery  bond  is  not  given, 
he  must,  to  affect  third  persons,  take  the  property  into  his 
possession  as  soon  as  it  can  conveniently  be  done. 

It  is  not  a  sufficient  levy  of  an  execution  on  personal  prop- 
erty, as  against  third  persons,  for  an  officer  to  indorse  a  levy, 
with  an  inventory  of  the  property,  on  the  execution,  in  the 
presence  of  the  judgment  debtor,  while  the  property  is  before 
them;  the  officer  must  also  take  the  property  into  his  posses- 
sion.    Ilavely  vs.  Lowry^  30  111.,  446. 

§  32.  Levy  Invalid,  When. — The  court  further  instructs  the 
jury,  that  if  property  seized,  under  an  execution,  is  permitted 
to  remain  with  the  defendant  for  an  unreasonable  time  after 
the  levy,  with  the  consent  of  the  creditor,  the  levy  will  be 
deemed  fraudulent  and  void  as  against  a  subsequent  execution. 
David807iy^.  Waldroriy  31  111.,  120. 

The  law  will  not  sustain  a  levy  which  is  only  colorable,  and 
designed  to  shield  the  property  from  the  claims  of  other  par- 
ties— and,  in  this  case,  though  the  jury  may  believe  that  the 
execution  in  question  was  levied  on  the  property  in  contro- 
versy at  the  time  indorsed  on  the  execution,  still,  if  the  jury 
further  believe,  from  the  evidence,  that  such  levy  was  not 
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mado  in  good  faith,  and  with  a  lonafide  intention  of  satisfy- 
ing the  said  execution  out  of  said  property,  but  that,  with  the 
knowledge  and  consent  of  the  plaintiffs  in  the  execution,  the 
said  levy  was  made  for  the  purpose  of  covering  up  said  pro|> 
erty,  and  keeping  it  for  the  benefit  of  the  said  i^efetidant  in 
ex€Cuiion)y  then  such  levy  was  absolutely  void,  as  against  the 

other  creditors  of  the  said ,  and  the  jury  should  so  find,  in 

determining  the  rights  of  the  parties  in  this  suit.  Murphy 
vs.  JSwadeneTj  33  Ohio  St.,  85. 

§  33.  Officer  Selling  Growing  Crops. — If  the  jury  believe, 
from  the  evidence,  under  the  instructions  of  the  court,  that 
the  defendant  F.  was  guilty  of  trespass,  in  manner  and  form 
as  alleged  in  the  declaration,  in  levying  upon  and  selling  the 
property  in  question,  and  that  the  defendant  B.  bought  the 
property  at  such  sale,  and  took  it  and  carried  it  away,  claim- 
ing it  under  such  sale,  then  B.  would  also  be  guilty  of  ti'espass 
jointly  with  said  F.,  although  such  taking  and  carrying  away 
was  done  at  a  subsequent  time. 

If  the  jury  believe,  from  the  evidence  and  under  the  instruc- 
tions of  the  court,  that  the  defendants,  or  either  of  them, 
levied  upon  and  sold  the  property  in  question,  and,  in  so 
doing,  were  guilty  of  trespass,  as  charged  in  plaintiff's  declara- 
tion, and  that  the  defendant  B.,  after  the  sale,  entered  on  the 
premises  described  in  the  plaintiff's  declaration,  and  carried 
away  corn,  wheat  and  oats,  grown  thereon,  claiming  the  same 
under  such  sale,  then  the  jury  should  find  the  said  defendant 
B.  equally  guilty  with  the  other  defendants  who  are  shown, 
by  the  evidence,  to  have  conducted,  managed,  aided  or  advised 
said  sale. 

§  34.  Trespasser  by  Ratification  or  Adoption. — The  court  in- 
structs the  jury,  as  a  matter  of  law,  that  if  an  act  of  trespass 
is  committed  in  the  name  of  another  person,  or  professedly  in 
tlie  interest  of  such  other  person,  and  the  latter  subsequently 
ratifies  the  act  by  claiming  any  benefit  under  it,  he  would  be 
bound  by  the  act  to  the  same  extent  as  if  he  had  expressly 
authorized  it  before  it  was  done.     Smith  vs.  Zo20,42  Mich.,  6. 

If  the  jury  believe,  from  the  evidence,  under  the  instruction 
of  the  court,  that  the  defendant  A.  B.  (the  officer),  is  guilty  of 
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a  wrongful  taking  of  the  property  of  tlie  plaintiff  under  the 
execution  introduced  in  evidence,  and  that  after  the  property 
had  been  so  taken  the  plaintiff  went  to  the  defendant  C.  B . 
(plaintiff  in  execution),  and  requested  him  to  couient  to  a 
release  of  the  property  by  the  officer,  and  that  he  refused  to 
60  consent,  then  the  jury  may  find  the  said  defendants  both 
guilty,  althougli  the  defendant  C.  D.  was  not  present  at  tl  e 
time  of  the  taking,  and  did  not  direct  the  officer  to  levy  on 
the  particular  property  in  question.  Cook  vs.  Uojpper^  23 
Mich.,  511. 

§  35.     Landlord  Liable — ^Seizure  under  Distress  Warrant. — The 

court  instructs  the  jury,  that  if  an  officer,  in  executing  a  dis- 
tress wan-ant,  seizes  the  property  of  a  stranger,  and  the  land- 
lord ratifies  the  act,  and  retains  the  property,  after  knowledge 
of  the  facts,  he  will  thereby  render  himself  liable  for  the 
trespass  committed  by  the  officer.  Becker  vs.  Du  Pree^  75 
III.,  167. 

It  is  a  rule  of  law,  that  where  one  person  does  an  act  pro- 
fessedly for  the  benefit  of  another,  and  as  acting  for  him,  but 
without  any  previous  authority  whatever,  from  such  other 
person,  to  do  the  act,  if,  after  the  act  is  performed,  the  person 
for  whose  benefit  it  was  done,  with  full  knowledge  of  all  the 
facts,  adopts  and  ratifies  the  act,  by  availing  himself  of  the 
benefits  accruing  to  himself  therefrom,  he  will  be  liable  to  all 
the  consequences  to  the  same  extent  as  though  he  had  fully 
authorized  the  act  before  it  was  done. 

§  36.  When  Landlord  not  Liable. — The  court  instructs  the 
jury,  that  the  delivery  of  a  distress  warrant  to  an  officer,  with 
direction  to  execute  it,  will  not  alone  render  the  landlord  lia- 
ble for  the  unautliorized  and  unlawful  acts  of  the  officer  and 
his  assistants;  and,  in  the  absence  of  proof  to  the  contrary,  it 
will  not  be  presumed  that  the  landlord  directed  the  officer  to 
seize  the  property  of  any  person  other  than  the  tenant  named 
in  the  warrant 

The  jury  are  further  instructed,  that  if  an  officer  executing 
a  distress  warrant  seizes  the  property  of  a  stranger,  without 
the  knowledge  or  consent  of  the  landlord,  the  landlord  will 
not  be  liable  as  a  trespasser  for  the  acts  so  done,  unless  he,  in 
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some  manner,  witli  knowledge  of  the  facts,  approve  and  ratify 
the  act  after  it  is  done. 

§  37.  Actnal  Damages  Only. — If  the  jnry  believe,  from  the 
evidence,  that  the  defendants,  or  either  of  them,  while  exe- 
cuting a  writ  (of  replevin)  against  J.  D.,  took  and  carried 
away  the  property  of  the  plaintiff,  as  alleged  in  his  declara- 
tion, and  that  such  defendants,  at  the  time  the  property  was 
taken,  believed  the  same  to  be  the  property  of  the  said  J. 
D.,  and  described  in  the  writ  of  replevin,  and  that  the  same 
was  not  taken  in  a  reckless,  wanton,  oppressive  or  malicious 
manner,  and  that  all  of  the  property  so  taken  was  afterwards 
returned  to  the  plaintiff,  then  the  plaintiff  is  entitled  to  re- 
cover in  this  suit  no  more  damage  than  the  jury  believe,  from 
the  evidence,  he  actually  sustained. 

§  38.  Exemplary  Damages. — If,  from  the  evidence,  under 
the  instructions  of  the  court,  the  jury  find  the  defendant  guilty, 
as  charged  in  the  declaration,  then,  if  the  jury  further  find, 
from  the  evidence,  that  the  taking  of  the  property  was  done 
under  such  circumstances,  or  in  such  a  manner,  as  evinced  a 
disposition  on  the  part  of  the  defendant  to  maliciously  and 
wantonly  possess  himself  of  such  property,  regardless  of  the 
plaintiff's  ri^ht  thereto,  then  the  jury  are  not  confined  in  their 
estimate  of  damages  to  the  actual  value  of  the  property  taken, 
but  they  may  assess,  in  addition  thereto,  such  punitive  or  ex- 
emplary damages,  by  way  of  punishment  to  the  defendant,  as 
to  the  jury  shall  seem  just  and  proper,  in  view  of  all  the  evi- 
dence in  the  case. 

TRESPASS  TO  REAL  ESTATE. 

§  39.  Actual  Possession  Sufficient,  etc. — The  court  instructs 
the  jury,  that  a  person  in  the  actual  and  peaceable  possession 
of  land,  will  be  presumed  to  be  the  owner,  in  the  absence  of 
any  proof  of  title,  and  he  may  maintain  trespass  against  any 
one  who  wrongfully  invades  his  possession. 

Although  possession  of  land  may  have  been  acquired  wrong- 
fully by  the  plaintiff,  this  will  not  justify  even  the  owner  of 
the  property  in  entering  and  taking  possession  forcibly,  against 
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the  will  of  the  person  in  possession.  Cooley  on  Torts,  320; 
111.,  etc,,  vs.  Gohh,  82  111.,  183;  Austin  yq.  Bailey,  ZlYt,,  219; 
111  (6  St.  L.  Rd.  Co.  vs.  Cobb,  68  111-,  53;  Van  Auken  vs. 
Munroe,  38  Mich.,  725. 

In  order  to  maintain  an  action  for  trespass,  it  is  only  neces- 
sary for  the  plaintiff  to  prove  that  he  was  in  the  actual  and 
peaceable  possession  of  the  property  upon  which  the  trespass 
is  alleged  to  have  been  committed,  and  that  the  defendants,  or 
some  one  or  more  of  them,  unlawfully  interfered  with  such  pos- 
session. 

A  person  in  the  actual,  peaceable  possession  of  premises,  is 
presumed  to  bo  there  rightfully,  and  no  one,  not  even  the 
owner  of  the  property,  has  a  right  to  go  upon  the  premises 
and  forcibly  eject  the  person  so  in  possession,  or  remove  his 
property  therefrom  against  his  will,  unless  the  person  so 
entering  has  some  legal  process  from  a  court  of  competent 
jurisdiction,  authorizing  him  so  to  do. 

§  40.  Trespasser  by  Ratification. — Tlie  court  instructs  the 
jury,  as  a  matter  of  law,  that  if  they  believe,  from  the  evi- 
dence, that  before  and  at  the  time  of  the  alleged  trespass,  the 
plaintiff  was  in  the  actual,  peaceable  possession  of  the  prem- 
ises in  question,  and  that  at  the  time  alleged  some  person  pro- 
fessing to  act  for  and  in  the  interest  of  the  defendant,  W.,  in 
the  absence  of  the  plaintiff,  and  against  his  will,  broke  into 
the  said  rooms  and  removed  the  plaintiff's  effects  therefrom, 
without  legal  authority  so  to  do,  as  explained  in  these  instruc- 
tions, and,  further,  that  immediately  after  all  this  had  been 
done,  the  defendant,  W.,  knowing  the  facts,  went  in,  and  by 
himself,  or  his  agent,  took  possession  of  the  premises,  and 
retained  such  possession,  this  would,  in  law,  be  a  ratification 
by  the  defendant,  W.,  of  the  acts  of  such  other  parties,  and 
he  would  be  liable  therefor  to  the  same  extent  as  though  he 
had  participated  in  the  acts  of  such  other  parties. 

§  41.  Trespass  by  an  Agent. — The  jury  are  instructed,  that 
the  law  is,  that  what  one  does  by  an  agent  is  the  same  as  if 
done  by  himself;  and  if  the  jury  believe,  from  the  evidence, 
that  the  defendant,  W.,  shortly  before  the  alleged  trespass, 
employed  A.  B.  as  his  agent  or  attorney  to  evict  the  plaintiff 


54:4  TRESPASS. 

from  tlio  prera-sos  mentioned  in  the  declaration,  and  that  in 
pursuance  of  that  employment,  and  in  the  way  of  his  said 
agency,  the  said  A.  B.  took  any  steps  towards  f!;etting  the  pos- 
session of  said  property  away  from  the  plaintiff,  then  the  de- 
fendant, W.,  would  be  liable  for  all  the  acts  of  the  said  A.  B. 
in  attempting  to  obtain  such  possession,  to  the  same  extent  as 
if  he  had  done  the  same  acts  himself. 

§  4Q.  Entry  under  Legal  Process. — The  court  instructs  the 
jury,  that  this  is  an  action  against  three  defendants,  charging 
a  joint  trespass  on  real  estate,  and  if  the  jury  find,  from  the 
evidence,  under  the  instructions  of  the  court,  that  before,  and 
at  the  time  of  the  alleged  trespass,  the  said  defendant,  F.,  was 
a  constable,  and  had  in  his  possession,  to  execute,  the  execu- 
tion introduced  in  evidence,  and  by  virtue  thereof  had  levied 
upon  and  taken  in  execution  the  crops  in  question,  and  at  the 
time  of  the  alleged  trespass  entered  upon  the  land  for  the  pur- 
pose of  making  a  sale  of  said  property,  by  virtue  of  said  Icvj-, 
and  that  the  defendants,  T.  and  B.,  entered  upon  said  land 
along  with  the  constable,  for  the  purpose  of  attending  said 
sale,  as  spectators  or  bidders  upon  the  property,  then  the  de- 
fendants are  not  liable  for  trespass  in  this  suit,  unless  they  un- 
necessarily injured  said  real  estate  or  the  crops  growing 
thereon,  or  other  property  situate  on  said  premises. 

§  43.  Trespasser  Ab  Initio. — Tlie  jury  are  instructed,  that  a 
person  obtaining  lawful  and  peaceable  entry  into  the  premises 
of  another,  may  become  a  trespasser  from  the  beginning,  by 
an  abuse  of  the  privilege  for  which  he  professed  to  enter ; 
and  such  abuse  may  consist  in  doing  any  unlawful  act  or  thing 
injurious  to  the  occupier  of  the  premiees  and  against  his  will. 
Cooley  on  Torts,  462 ;  1  Hill,  on  Torts,  105;  Snydacker  vs. 
Brosse^  51  111.,  357;  Purrington  vs.  Loving^  7  Mass.,  388; 
Kiinhall  vs.  Custer,  73  111.,  389. 

Although  the  jury  may  find,  from  the  evidence,  that  the 
defendant,  F.,  at  the  time  of  the  alleged  trespass,  was  acting 
as  sheriff  of  this  county,  and  that  he  had  in  his  hands  to 
execute,  the  execution  introduced  in  evidence,  and  that  he 
entered  upon  the  premises  in  question  for  the  purpose  of 
making  a  levy  upon  the   personal   property  situate  thereon. 
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and  did  malco  such  levy,  and  took  and  carried  away  paid  prop- 
erty, professing  to  act  under  said  execution,  still,  if  the  jury 
furtlier  believe,  from  the  evidence,  that  the  plaintiff  was  the 
owner  of  the  property,  and  in  the  peaceable  possession  of  it 
at  the  time,  and  that  the  defendant,  F.,  in  making  said  levy 
and  in  taking  away  said  property,  did  not  act  with  reasonable 
care  and  pnidence,  but  handled  the  same  in  a  rough  and 
grossly  negligent  manner,  and  that  the  goods  were  materially 
injured  thereby,  then  such  conduct  was  an  abuse  of  the  process 
of  court,  and  the  execution  furnishes  no  protection  to  the  said 
defendant,  F.,  for  the  acts  so  committed,  and  the  jury  should 
find  him  guilty  of  trespass  in  making  the  original  entry  upon 
said  premises. 

The  law  is  that,  if  a  person  has  lawful  authority  to  enter 
the  premises  for  one  purpose  and  ho  forcibly  enters  for  a 
different  purpose  against  the  will  of  the  person  in  possession, 
he  will  be  guilty  of  a  trespass.     Norton  vs.  Craigy  68  Me.,  275. 

§  41-.  Entry  Obtaineil  by  Framl. — The  jury  are  instructed, 
that  actual  injurious  force  is  not  necessary  to  constitute  tres- 
pass upon  the  premises  of  another,  and  that  if  a  person  obtains 
a  lawful  and  peaceable  entry  into  the  dwelling-house  of 
another,  and  then  abuses  the  privilege  for  which  ho  professed 
to  enter,  he  will  be  a  trespasser  from  the  beginning.  Such 
abuse  may  consist  in  doing  any  act  or  thing  injurious  to  the 
occupier  of  the  premises. 

And  in  this  ease,  if  the  jury  believe,  from  the  evidence,  that 
the  said  A.  B.,  by  preconcert  with  the  other  defendants,  and 
by  false  pretenses  or  by  any  subterfuge,  obtained  an  entrance 
into  the  dwelling-house  of  the  plaintiff,  and  after  such  entry, 
contrary  to  the  express  command,  or  against  the  known  wishes 
of  the  plaintiff's  {wife\  unboiled  and  opened  the  door  of 
said  house  for  the  purpose  of  allowing  the  other  defendants 
to  enter,  and  that  they  did  then  and  there  enter,  then  the 
entry  of  all  the  defendants  was  a  trespass,  and  the  jury  should 
find  the  defendants  guilty.  Kimball  etal.  vs.  Custer^  73  111,, 
389. 

§  45.     Joint  Trespassers. — Tlie  court  instructs  the  jury,  as  a 
matter  of  law,  that  in  an  action  of  trespass,  if  it  appears  that 
35 
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a  trespass  has  been  committed,  all  who  encouraged,  advised 
or  assisted  in  the  act  of  trespass,  are  equally  guilty,  whether 
they  were  present  and  took  part  in  the  act  or  not  Ba/mes 
vs.  Ennenga^  53  la.,  497.    See  Boawell  vs.  GateSy  56  la.,  143. 

In  this  case,  if  the  jury  believe,  from  the  evidence,  that  the 
trespass  complained  of  in  the  plaintiff's  declaration,  was  actually 
committed  by  some  one,  then  the  law  is,  that  any  and  all  per- 
sons who  encouraged,  advised  or  assisted  in  such  trespass  are 
equally  guilty  with  the  person  or  persons  who  actually  com- 
mitted the  trespass,  by  going  upon  the  premises,  etc.  And  if 
the  jury  further  believe,  from  the  evidence,  that  any,  or  either 
of  the  defendants  encouraged,  advised  or  assisted  in  the  com- 
mission of  such  trespass,  tliey  should  find  such  person  or  per- 
sons guilty. 

If  the  jury  believe,  from  the  evidence,  that  before,  and  at 
the  time  the  trespass  is  alleged  to  have  been  committed,  the 
plaintiflf  was  in  the  actual,  peaceable  possession  of  the  premises, 
described  in  the  declaration,  and  that  in  his  absence  and  with- 
out his  knowledge  or  consent,  some  person  broke  open  the 
doors  and  entered  the  premises,  and  removed  therefrom  the 
personal  property  mentioned  in  the  declaration,  without  right, 
as  explained  in  these  instructions,  then  the  person  so  breaking 
into  said  premises,  and  every  other  person  who  commanded, 
encouraged,  advised  or  assisted  in  such  acts,  if  the  evidence 
shows  that  there  were  such  other  persons,  are  all  equally 
guilty  of  trespass. 

§  46.  Taking  Personal  Property,  Aggravation,  etc. — That 
while  this  is  an  action  for  an  alleged  trespass  to  real  estate, 
still,  the  taking  and  caiTying  away  of  the  personal  property 
described  in  the  plaintiff's  declaration,  may  be  included  in 
estimating  the  damages  for  trespassing  on  the  real  estate ; 
provided,  the  jury  find,  from  the  evidence,  that  the  defendants 
are  guilty  of  trespassing  upon  the  real  estate,  as  charged  in 
the  declaration,  and  that  they  did  take  and  carry  away  such 
personal  property. 

TRESPASS  BY  ANIMALS. 

NoTK. — ^The  statutes  and  local  laws  and  customs  of  the  different  states, 
relating  to  domestic  animals  running  at  large,  as  well  as  those  requiring  the 
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owner  of  lands,  nnder  certain  circumstances,  to  protect  them  by  a  sufficient 
fence,  are  so  various,  it  is  not  easy  to  classify  them.  Some  of  these  laws 
provide,  that  unless  the  owner  causes  his  lands  to  be  fenced  with  such  a 
fence  as  is  prescribed,  he  shall  maintain  no  action  for  trespasses  committed 
by  domestic  animals  on  said  land.  In  some  statas  tha  common  law  requir- 
ing the  owners  of  such  animals  to  keep  them  on  his  own  land,  is  in  force. 
In  other  states,  from  the  earliest  period,  domestic  animals  have  been 
allowed  to  run  at  large  in  the  highways,  and  on  unenclosed  lands,  either  by 
general  law  or  custom  or  by  vote  of  the  township  or  county.  A  more  com- 
mon provision  is  one  requiring  the  respective  owners  of  adjoining  premises 
to  build  and  maintain  one  half  of  the  partition  fence  between  them,  the 
respective  portions  being  determined  by  agreement,  by  prescription  or  by 
an  order  of  the  fence  viewers. 

In  preparing  instructions  relating  to  these  matterti,  no  attempt  has 
been  made  to  do  more  than  to  furnish  a  few  examples  of  the  most  general 
character. 

§  47.  Animals  not  Permitted  to  Run  at  Large. — The  court 
instructs  the  jury,  that  by  the  general  law  of  this  state  it  is 
unlawful  to  suffer  or  permit  domestic  animals,  such  as  horses, 
cattle,  sheep  and  hogs,  to  run  at  large  in  the  public  streets 
or  highways,  or  on  other  unenclosed  lands  (except  it  be  in 
counties,  towns,  cities  or  villages  where  such  running  at  large 
is  authorized  by  a  vote  of  the  legal  voters  of  such  counties, 
towns,  cities  or  villages). 

§  48.  Owner  of  Lands  not  Bound  to  Fence. — The  jury  are 
further  instructed,  that  no  person  in  this  state  is  bound  to 
fence  his  lands  or  premises  against  domestic  animals,  such  as, 
etc.,  except  in  those  counties,  cities  or  towns  where,  by  a  S)De- 
cial  vote  of  the  legal  voters  thereof,  such  animals  are  permit- 
ted to  run  at  large.  And  the  jury  are  further  instructed,  that 
there  is  no  legal  evidence  in  this  case,  that  domestic  animals 
could  lawfully  be  permitted  to  run  at  large  in  the  town  of  S., 
at  the  time  when  the  trespasses  complained  of  are  alleged  to 
liave  been  committed. 

If  the  jury  believe,  from  the  evidence,  that,  at  the  time  of 
the  alleged  trespass,  the  plaintiff  was  in  the  actual  and  peace- 
able possession  of  the  premises  in  question,  and  that  the  de- 
fendant, at  the  sme  time,  suffered  and  permitted  his  hogs  and 
cattle  to  run  at  large,  and  that  while  they  were  so  running  at 
large  they  entered  and  went  upon  the  plaintiff's  field,  as 
charged  in  the  declaration,  and  that  the  plaintiff  was  thereby 
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damaged,  then  he  is  entitled  to  recover  in  this  ease,  whetlicr 
his  premises  were  protected  by  a  good  and  sufficient  fence  or 
not 

§  49.  Animals  Lawfully  Ranning  at  Large — Land  Protected  by 
Fence. — If  the  jury  believe,  from  the  evidence,  that,  at  the 
time  of  the  alleged  trespasses,  the  plaintiJHf  was  in  the  actual 
and  i^eaceable  possession  of  the  premises  in  question,  and  had 
the  same  protected  by  "  a  good  and  sufficient  fence  "  (or  by  a 
good  and  legal  fence^  as  explained  iJi  tfiese  inUructions)  2i\img 
the  highway,  and  that  the  defendant's  cattle  and  hogs  broke 
and  entered  the  plaintiffs  field,  as  charged  in  the  declaration* 
and  further,  that  the  plaintiffs  crops  were  thereby  damaged  ; 
then  the  jury  should  find  the  defendant  guilty  ;  and,  in  such 
case,  it  is  immaterial  whether  the  defendant  knowingly  per- 
mitted the  animals  to  run  at  largo,  or  whether  they  escaped 
from  his  pasture  into  the  highway  without  his  fault. 

The  jury  are  instructed,  that  in  this  state,  cattle  and  horses 
{except  huUs^etc)  are  permitted  to  run  at  large  on  the  high- 
ways and  open,  unenclosed  grounds,  and  all  persons  leave  their 
lands  and  crops  ex 'posed  to  the  intrusion  of  such  animals  at 
their  peril.  And  in  order  to  recover  for  injuries  done  to  crops, 
by  cattle  escaping  onto  the  land,  where  such  crops  are  grow- 
ing, from  the  higliway,  or  from  unenclosed  lands  adjoining, 
the  injiu'ed  party  must  show  that  he  has  his  premises  sur- 
rounded by  "a  good  and  sufficient  fence"  (or  hy  good  and  law- 
fulfence^  etc). 

Though  the  jury  may  believe,  from  the  evidence,  that  the 
defendant's  cattle  went  upon  plaintiff's  land,  and  injured  the 
crops  thereon  growing,  as  stated  in  his  declaration,  still, 
if  the  jury  further  believe,  from  the  evidence,  that  the  said 
premises  were  not  enclosed  by  "a  good  and  sufficient  fence" 
(or  iy  a  good  and  laioful  fence^  etc,),  and  that  the  cattle  went 
upon  said  premises,  from  the  adjoining  highway  or  unenclosed 
fields,  by  reason  of  there  being  no  good  and  sufllcient  fen.e 
around  plaintiff's  land,  then  he  cannot  recover  in  this  case, 
and  the  jury  should  find  the  defendant  not  guilty. 

§  60.  What  a  Snfficiont  Fence — By  Statute. — The  jury  are 
instructed,  in  this  state,  fences  (four  and  oue-lialf  feet  high. 
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in  good  repair,  consisting  of  rails,  timber,  boards  and  posts, 
hedges,  or  whatever  the  fence  viewers  of  the  town,  where  the 
fence  is  situated,  shall  consider  equivalent  to  a  fence,  four  and 
a  half  feet  high,  consisting  of  rails,  timber,  or  boards  and 
posts),  are  deemed  in  law  legal  and  sufficient 

§  51.  Animals  Escaping  throngh  Division  Fence. — Tlie  court 
instructs  the  jury,  that  when  two  or  more  persons  have  en- 
closed lands  adjoining,  each  owner  is  required  by  law  to  make 
and  maintain  a  just  proportion  of  the  division  fence  between 
them,  and  the  part  and  proportion  of  such  fence,  to  be  built 
and  maintained  by  each,  may  be  fixed  and  settled  by  the  agi'ee- 
ment  of  the  parties  themselves;  and  if  they  are  unable  to 
agree,  then  by  the  fence  viewers  of  the  town. 

When  the  owners  of  adjoining  lands  are  unable  to  agree, 
concerning  the  proportion  of  fence  to  be  made  or  maintained, 
the  matter  may  be  submitted  to  the  fence  viewers  of  the 
town,  as  provided  by  the  statute,  and  their  decision,  when 
made,  will  be  binding  upon  both  the  parties. 

In  order  to  maintain  the  issues  on  his  part,  the  plaintiff  has 
only  to  prove  that  he  was  in  the  possession  of  the  premises 
described  in  the  declaration,  at  the  time  of  the  alleged  tres- 
pass, and  that  the  cattle  and  hogs  of  the  defendant  went  lipon 
said  })remises,  as  charged,  through  that  portion  of  the  fence 
which  it  was  the  duty  of  the  defendant  to  make  and  maintain 
— if  the  evidence  shows  that  he  was  bound  to  make  and  main- 
tain any  portion  of  said  fence,  as  explained  in  these  instruc- 
tions. 

If  the  jury  believe,  from  the  evidence,  that  the  cattle  and 
hogs  of  the  defendant,  broke  and  entered  the  plaintiff's  field, 
as  charged  in  the  declaration,  then  it  is  wholly  immaterial  to 
the  issues  in  this  case,  whether  the  plaintiff's  fence  along  the 
highway,  or  his  portion  of  the  division  fence,  was  in  good  or 
bad  condition,  provided,  the  jury  further  believe,  from  the 
evidence,  that  the  animals  in  question  did  not  get  through 
plaintiff's  fence  along  the  highway,  nor  through  his  portion 
of  the  said  division  fence. 

§  52.  Bnrden  of  Proof. — That  the  burden  of  proving  the 
ti'cspasses,  complained  of  in  plain tifl''6  declaration,  is  upon  the 
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plaintiflF,  and  if  he  Las  failed  to  prove  the  same,  or  any  of 
them,  by  a  preponderance  of  evidence,  then  the  jury  mnst  find 
for  the  defendant,  as  to  all  the  trespafeses  which  tlie  plaintiff 
has  failed  so  to  prove. 

§  53.     Entry  through  PlaintiflTs  Portion  of  the  Fence. — If  the 

jury  believe,  from  the  evidence,  that  at  the  time  in  question, 
there  was  a  line  fence  between  the  lauds  of  plaintiff  and  defend- 
ant, that  a  portion  of  said  fence  was  owned  by  each  of  the 
parties,  then  each  was  bound  to  keep  in  repair  his  own  portion 
of  the  fence;  and,  if  the  jury  further  believe,  from  the  evi- 
dence, that  the  plaintiff  did  not  keep  his  portion  in  goud  and 
BufiBcient  repair,  and  that  by  reason  of  such  insufficiency,  the 
animals  in  question  came  upon  the  plaint  ff's  land,  and  com- 
mitted the  trespasses  complained  of,  then  the  defendant  is  not 
liable  for  any  of  the  injuries  occasioned  by  said  stock.  Scott 
vs.  JBuck,  85  111.,  334. 

If  the  jury  believe,  from  the  evidence,  that  tlie  division 
fence  in  question,  before  the  time  of  the  alleged  trespasses  had 
been  divided  between  the  adjoining  owners  by  agreement,  and 
the  ])ortion  of  the  fence  to  be  kept  in  repair  by  each  had  been 
assigned  to  him,  so  that  each  had  a  designated  portion  of  the 
fence  to  build  and  keep  in  repair,  then  it  was  the  duty  of  tlio 
defendant  to  keep  up  such  a  fence  on  his  portion  of  the  line,  as 
would  turn  his  own  stock,  at  all  events.  And,  if  the  jury  fur- 
ther believe, from  the  evidence,  that  the  defendant  did  not  doso, 
and  that  his  stock  got  upon  the  plaintiff's  land,  as  charged  in 
the  declaration,  through  that  portion  of  the  fence  which  the 
defendant  was  l)ound  to  build  and  repair,  and  then  injured  the 
plaintiff's  croi)s,  then  the  jury  should  find  for  the  plaintiff. 
Oshtrnvs,  Adams,  70  111.,  281. 

The  law  of  this  state,  requiring  the  owners  of  adjoining 
lands  that  are  enclosed  to  each  build  and  maintain  his  propor- 
tion of  the  division  fence,  is  intended  exclusivelv  for  the  ben- 
etlt  of  said  adjoining  owners;  and  in  this  case,  if  the  jury 
believe,  from  the  evidence,  that  the  cattle  of  the  defendant 
broke  into,  or  went  upon  the  lands  of  one  A.  B.,  adjoining 
the  lands  of.  the  plaintiff,  and  from  thence  came  in  upon  the 
lands  of  the  plaintiff,  and  injured  the  crops  there  growing, 
then  the  defendant  is  liable  for  such  injury,  whether  the  fence 
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between  the  plaintifiE's  land  and  that  of  ilie  said  A.  B.  was  a 
good  and  sufficient  fence  or  not  Cooley  on  Torts,  339; 
Lawrence  vs.  ComhSj  37  N.  H.,  331;  Lord  vs.  Wormwood^ 
29  Me.,  282;  Lyons  vs.  Merrick^  105  Afass.,  71;  Cook  vs. 
Morea,  33  Ind.,  497;  Ayleaioorth  vs.  Herrington^  17  Mich., 
417;  McManus  vs.  Finan^  4  la.,  283. 

Wlien  two  or  more  persons  have  adjoining  lands  enclosed 
in  one  common  field  by  outside  fences,  and  have  no  division 
fence,  then,  if  there  is  no  agreement  or  arrangement  between 
them  to  the  contrary,  each  person  is  bound  to  keep  his  own 
stock  upon  his  own  land,  and  if  he  does  not  do  so,  and  injury 
results  therefrom  to  an  adjoining  owner,  he  will  be  liable  in 
trespass  therefor.  1  Addi.  on  Torts,  §  379;  Bradbury  vs. 
Crilford^  53  Me.,  99;  Ayleaworth  vs.  HerAngton^  17  Mich., 
417. 


CHAPTER  XLIV. 


TROVER. 


8kc.    1.  By  general  owner. 

2.  By  one  havinjf  a  special  property. 

3.  By  one  in  possession. 

4.  What  interest  the  plaintiff  must  have. 

5.  Suit  by  servant  or  agent. 

6.  Burden  of  proof. 

7.  Plaintiff  must  prove  conversion. 

8.  Property  lost — Negligence  of  d(»fendant. 

9.  Demand  and  refusal,  prima  facie  evidence  of  conversion* 

10.  When  demand  not  necessary. 

11.  What  amounts  to  a  conversion. 

12.  Title  claimed  by  purchase  from  the  owner. 

13.  Tender. 

14.  Price  not  paid,  right  to  possession,  when. 

15.  Temporary  possession,  not  delivery,  when. 

16.  Suit  against  warehousemen. 

17.  Warehousemen's  lien. 

18.  Tender,  waiver  of  production  of  money. 

19.  Measure  of  damages  in  suit  by  general  owner. 

20.  Damages  in  suit  by  one  having  special  property. 

21.  Damages  in  suit  by  lien  holder. 

22.  Suit  against  lien  holder. 

23.  Price  paid  not  conclusive  evidence  of  value. 

24.  Price  paid  prima  facie  evidence  of  value, 

25.  What  constitutes  a  sufficient  demand. 

26.  Demand  by  agent— Ground  of  refusal  must  be  stated. 

§  1.  By  General  Owner. — The  court  instructs  the  jury,  that 
if  they  believe,  from  the  evidence,  that  the  plaintiff  was  the 
owner  of  the  ])ro|)erty  in  question,  and  entitled  to  the  posses- 
sion thereof,  before  and  at  the  time  of  the  commencement 
of  this  suit,  and  that  while  he  was  so  entitled  to  such  posses- 
sion, and  before  the  commencement  of  this  suit,  he  made  a 
legal  demand  of  the  defendant  for  the  property,  and  that  the 
defendant  then  had  the  property  in  his  possession,  and  refused 
and  neglected  to  surrender  the  same  to  the  plaintiff  upon  such 
demand,  this  would  bo  evidence  of   the  conversion   of   the 

(552) 
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property  by  the  defendant,  and  the  jury  should  find  for  the 
plaintiff.  Puterbaiigh's  Com.  Law,  497;  Moore's  Justice, 
§301;  4  Am.  &  Eng.  Ency.,  117;  Cooley  on  Torts,  442. 

§  2.  By  One  Having  a  Special  Property. — If  the  jury  believe, 
from  the  evidence,  that  the  {animal)  in  question  was  not  the 
property  of  the  defendant,  but  was  the  property  of  one  A.  B., 
and  that  the  said  A.  B.  had  placed  the  same  in  the  possession, 
and  in  the  care  and  custody,  and  under  the  control,  of  the 
plaintiff,  until  he  should  call  for  the  same,  and  that  the  plaint- 
iff, at  the  time  of  the  alleged  conversion,  was  entitled  to  the 
possession  of  the  (animal)  then  the  plaintiff  had  such  a  prop- 
erty in  it  as  will  enable  him  to  sustain  this  action ;  provided, 
the  jury  further  find,  from  the  evidence,  that  the  defendant 
wrongfully  took  said  property  and  converted  the  same  to  his 
own  use,  as  charged  in  plaintiff's  declaration.  Cooley  on 
Torts,  443 ;  Moore's  Justice,  §  304. 

§  3.  SnitbyOne  in  Possession. — That  wlien  a  person  is  in 
the  rightful  and  peaceful  possession  of  property,  and  a  stranger, 
or  person  not  the  owner,  wrongfully  takes  it  from  him,  and 
converts  it  to  the  taker's  own  use,  then  the  person  in  posses- 
sion can  recover  the  full  value  of  the  property  in  this  form 
of  action  for  the  wrong  done — his  possession  being  sufficient 
evidence  of  title  in  him  against  a  wrong-doer,  or  one  showing 
no  right  or  title  to  the  property.  Coolqfr  on  Torts,  446;  1 
nill.  on  Torts,  495;  Craig  vs.  Gilbreth;  47  Me.,  416;  Moormam, 
vs.  Quirky  20  Ind.,  67;  Bowen  vs.  Femier^  40  Barb.,  383 ; 
Moore's  Justice,  §  305. 

Though  you  may  believe,  from  the  evidence,  that  the  said 
A.  B.  was  the  general  owner  of  the  property,  and  is  now  enti- 
tled to  the  ])Osse8sion  thereof,  still,  if  you  further  believe, 
from  the  evidence,  that  before  the  time  of  the  alleged  con- 
version, the  said  A.  B.,  as  such  owner,  placed  the  said  prop- 
erty in  the  possession,  and  under  the  care  and  control,  of 
the  plaintiff,  for  the  purpose  of  having  the  same  fed  and  taken 
care  of  by  him  {or  stored  hy  hivi)^  then  such  right  and  posses- 
sion by  the  plaintiff  of  the  property  in  question  constitutes  a 
sufficient  special  property  therein  to  enable  the  plaintiff  to 
maintain  this  suit;  provided,  you  further  believe,  from  the 
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evidence,  that  before  the  commencement  of  this  suit,  and 
while  the  plaintiff  so  had  it  in  his  possession,  the  defendant 
wrongfully  took  the  pro;  ertyand  converted  it  to  his  own  use, 
within  the  meaniug  of  the  law,  as  explained  in  these  instruc- 
tions. 

That  although  the  law  is,  that  to  entitle  the  plaintiff  to 
recover  in  this  form  of  action,  he  must  sliow  that  at  the  time 
of  the  alleged  conversion  he  was  the  general  owner  of  the 
property,  and  entitled  to  the  immediate  possession,  or  that  he 
had  a  special  right  or  inteiest  in  the  property,  with  an  im- 
mediate right  of  possession,  yet,  in  this  case,  if  you  find,  from 
the  evidence,  that  tlie  general  ownership  of  the  property  was 
in  one  A.  B.,  but  that  the  plaintiff  had  the  actual  possession, 
charge  and  control  of  the  property  at  the  time  of  the  alleged 
conversion,  not  as  tlie  agent  or  servant  of  the  said  A.  B.,  then 
the  plaintiff  had  such  a  property  in  the  {animal)  as  will  en- 
able him  to  recover  in  this  suit;  provided,  you  find  the  de- 
fendant guilty  of  the  wrongful  conversion  of  the  property,  as 
charged  in  the  declaiation.  Cooley  on  Torts,  442;  Step?ie7\son 
ys.  Little^  10  Mich.,  433;  Owens  vs.  Weedman^  82  111.,  409; 
Dudley  vs.  Ahner^  52  Ala.,  572;  Utaples  vs.  Smithy  ^48  Me., 
470;  1  Hill,  on  Torts,  495. 

§  4.  What  Interest  Plaintiff  Must  Have. — The  court  instructs 
the  jury,  that  this  is  what  is  known  in  law  as  an  action  of 
trover,  or  trover  and  conversion,  and,  to  entitle  the  plaintiff  to 
recover,  the  jury  must  believe,  from  the  evidence,  that  the 
plaintiff  was  the  absolute  owner  of  the  property  in  question, 
or  else  that  he  had  some  special  interest  therein,  which 
entitled  him  to  the  possession  of  the  property  at  the  time  of 
the  alleged  conversion.  Cooley  on  Torts,  442  ;  2  Greenl.  on 
Ev.,  §  637. 

§  5.  Suit  by  Servant  or  Agent. — Tlie  jury  are  further  in* 
structed,  that  when  a  person  has  personal  property  in  his  care 
and  custody,  as  the  servant  or  agent  of  the  owner,  and  the 
property  is  taken  from  the  possession  or  premises  of  the 
owner  (or  strays  away,  and  is  taken  up  by  a  person  not  the 
owner),  then  the  duty  devolving  upon  the  servant  or  agent, 
as  such,  will  not  entitle  him  to  maintain  an  action  of  trover  for 
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the  property.     Coo^cy  on  Torts,  447;  Farmers^  Bk.  vs.  J/b- 
Eee,  2  Teim.  St.,  318. 

§  6.  Burden  of  Proof. — Tlie  court  instructs  the  jury,  that  in 
order  to  maintain  this  action,  the  plaintiff  must  prove,  by  a 
preponderance  of  evidence,  that  he  was  either  the  general 
owner  of  the  property  in  controversy,  and  lawfully  entitled  to 
the  possession  thereof  at  the  time  of  the  alleged  conversion, 
or  that  he  had  soma  s;^ec:al  interest  in  it  at  the  time  of  the 
alleged  conversion,  which  entitled  him  to  the  possession  of  the 
property;  and  if  the  jury  believe,  from  the  evidence,  that  at 
the  time,  etc.,  the  plaintiff  was  not  the  general  owner  of  the 
])roperty,  and  had  no  special  interest  in  it,  but  was  holdini^  it 
as  the  mere  servant  or  agent  of  the  owner,  then  they  must 
lind  for  the  defendant.     2  Green),  on  Ev.,  §  63ft  and  642. 

In  order  to  sustain  this  action,  the  plaintiff  must  show,  by  a 
preponderance  of  evidence,  that  at  the  time  he  demanded  the 
(animal)  from  the  defendant,  if  such  demand  has  been  proved, 
he  was  the  owner  of  the  pro]:erty,  and  entitled  to  the  imme- 
diate possession  thereof,  or  that  he  had  some  right  or  interett 
in  the  same,  which  entitled  him  to  the  possession  of  it  at  the 
time;  and  if  yoii  find,  from  the  evidence,  under  the  instruc- 
tion of  thecourt,  that  he  has  failed  to  prove  either  of  these 
things,  by  a  preponderance  of  evidence,  then  you  should  find 
for  the  defendant.    Forth  vs.  Pursley^  82  111.,  152. 

§  7.  Plaintiff  Must  Prove  Conversion. — Tliat  to  warrant  a 
verdict,  in  this  case,  for  the  plaintiff,  the  jury  must  lind,  from 
the  evidence,  not  only  that  the  plaintiff  was  the  general  or 
special  owner  of  the  property,  with  the  right  to  iinmediato 
possession  at  the  time  of  the  alleged  conversion,  but  it  must 
further  appear,  from  the  evidence,  tliat  the  defendant  wrong- 
fully converted  the  property  to  his  own  use.  Greenl.  on  Ev., 
§  636,  642;  Moore's  Justice,  §  3u7. 

You  are  instructed  that  a  wrongful  taking  and  carrying 
away  of  the  personal  property  of  another  does  not  alone  con- 
stitute trover,  or  trover  and  conversion.  To  render  the  taker 
liable,  it  must  further  appear  that  the  property  was  taken  and 
carried  away  by  the  person  taking  it,  with  an  intent  to  convert 
the  same  to  his  own  use,  or  that  he  has  since  the  taking  actually 
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converted  it  to  Iiis  own  use.  And  in  tliis  case,  altlioii^li  yon 
may  believe,  that  the  defendant  wrongfully  took  and  removed 
the  property  mentioned  in  the  declaration,  and  placed  the 
same  in,  etc.,  for  safe  keeping,  intending  to  then  store  it  fop 
the  use  of  the  plaintiff,  and  to  hold  the  same  siibject  to  his 
order,  and  so  notified  the  plaintiff,  then  the  defendant  would 
not  be  guilty  of  a  wrongful  conversion  of  the  property. 
Niemetz  vs.  SU  Louisy  eto.y  5  Mo.  App.,  59. 

Although  you  may  believe,  from  the  evidence,  that  the  de- 
fendant came  rightfully  into  the  possession  of  the  property  in 
question  by  finding  the  same  (or  taking  the  same  up  as  an  es- 
tray)  still,  if  you  further  believe,  from  the  evidence,  that  the 
plaintiff  was  the  actual  owner  of  the  property,  and  entitled  to 
the  i)ossession  thereof,  and  that  these  facts  were  known  to 
defendant,  or  that  he  had  good  reason  to  believe  them  to  be 
true,  and  that  he  then,  knowingly  and  intentionally,  converted 
the  same  to  his  own  use  by  selling  tlie  same,  then  this  would 
constitute  a  wrongful  conversion  within  the  meaning  of  the 
law,  and  you  should  find  for  the  plaintiff. 

§  8.  Property  Lost — Negligence  of  Defendant. — If  the  jury 
bolieve,  from  the  evidence,  under  the  instructions  of  the  court, 
that  the  defendant  came  rightfully  into  the  possession  of  tlie 
property,  and  while  he  he'd  it  so  in  possession,  and  before  any 
demand  was  made  on  him  for  it,  the  {animal)  was  accidently 
killed,  without  any  willful  intention  on  the  part  of  the  defend- 
ant (or  that  the  said  goods  were  lost  or  stolen  out  of  the  jyosses- 
sion  of  the  defendant)^  though  he  may  have  been  guilty  of 
negligence  in  that  behalf,  then  the  plaintiff  cannot  recover  in 
this  suit,  althougli  the  }\\Yy  may  believe,  from  the  evidence, 
that  a  demand  was  made  by  the  plaintiff  upon  the  defendant 
for  the  property  before  the  i)ropcrty  was  commenced.  1  Ad- 
dison on  Torts,  §  467,471;  Cooley  on  Torts,  449;  J3owli7i  vs. 
^V^^,  10  Cush.,  416. 

§  9.     Demand  and   Refusal  Prima  Facie   Evidence,  etc. — The 

jury  are  instructed,  that  when  one  perso.i  has  property  of  an- 
other, whether  rightfully  or  wrongfully,  in  his  possession,  and 
the  owner  is  entitled  to  the  immediate  possession  of  the  prop- 
erty, then  a  demand  for  such  possession  by  the  owner  and  a 
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refusal  to  deliver  the  property  by  the  one  so  linving  it  in  pos- 
session, iQ  prima  facie  evidence  of  a  wrongful  conversion  of 
the  property  to  his  own  use  by  the  latter.  4  Am.  &  Eng. 
Ency.,  115. 

§  10.  When  Demand  not  XccesFuiry. — Tlie  jury  are  further 
instructed,  as  a  matter  of  law,  tliat  v;hne,  in  some  cases,  a  de- 
mand by  the  owner,  for  the  possession  of  property  in  the 
hands  of  another,  and  a  refusal  to  de'iver  the  same  by  such 
other  person,  is  pri7?ia  facie  evidence  of  a  wrongful  conver- 
sion of  the  property  to  his  own  use  by  the  person  so  having  it 
in  his  possession,  still,  such  demand  and  refusal  are  never  essen- 
tial before  commencing  a  suit  to  entitle  the  plaintiflf  to  recover; 
jirovided,  it  appears,  from  the  evidence,  that,  before  the  com- 
mencement of  this  suit,  the  defendant  had  actually  converted 
the  property  to  his  own  use,  by  intentionally  killing]:  or  destroy- 
ing it,  or  by  selling  or  otherwise  disposing  of  it  for  his  own 
benefit,  and  so  as  to  deprive  the  plaintiff  of  it  without  his  con- 
sent. Gottlieb  vs.  IlariTYiariy  3  Col.,  53;  Kenrick  v.  Rogers^ 
4  K  W.  Kep.,  46. 

§  11.  What  Amonnts  to  Conversion. — Tlie  jury  are  instructed 
as  a  matter  of  law,  that  when  the  pro[)erty  of  one  person 
comes  rightfully  into  the  possession  of  another,  to  be  held  by 
him  temporarily  for  some  specific  purpose,  and  when  that  is 
accomplished,  then  to  be  returned  to  the  owner,  if  the  person 
so  taking  possession  of  the  j)roperty  willfully  kills  or  destroys 
it,  or  sells  it,  or  otherwise  disposes  of  it,  for  his  own  use  and 
benefit,  and  so  as  to  deprive  the  owner  of  it  without  his  con- 
sent, this,  if  proven,  will  amount  to  a  wrongful  conversion  of 
the  property,  and  no  demand  for  the  possession  need  be  made 
by  the  owner  before  commencing  suit  to  recover v the  value  of 
the  property.  Cooley  on  Torts,  448;  4  Am.  &  Eng.  Ency., 
108;  Moore's  Justice,  §  3J7. 

If  you  find,  from  the  evidence,  that  before  and  at  the  time 
of  the  alleged  conversion,  the  ])lainti£f  was  the  owner  of  tlie 
projierty  in  question,  and  entitled  to  the  immediate  possession 
thereof,  and  that  while  the  ])laintiff  was  such  owner  and  en- 
titled to  such  ])ossession,  and  before  the  commencement  of  this 
suit,  the  defendant  wrongfully  took  the  property  into  his  pos- 
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Bession,  and  that  while  the  property  was  so  in  his  possession 
the  {animal)  was  killed  {or  the  goods  were  lost  or  stolen  from 
his  j>ossessio?i)y  before  the  commencement  of  this  suit,  this  will 
constitute  a  wrongful  conversion  of  the  property,  and  you 
should  find  the  defendant  guilty;  and,  in  such  case,  it  is  wholly 
immaterial  whether  the  plaintiff  made  a  demand  for  the  prop- 
erty before  commencing  the  suit  or  not  1  Addison  on  Torts, 
§  471;  Cooley  on  Torts,  448. 

§  12.  Title  Claimed  by  Purchase  from  the  Owner. — The  Juiy  are 
instructed,  that  as  between  the  parties  themselves,  the  title  to 
personal  property  passes  without  delivery  whenever  the  sale 
is  completed,  and  the  parties  intend  it  as  such.  An  agree- 
ment to  sell  an  article  by  weight  or  measure,  where  the  article 
is  selected  and  identified,  and  the  price  agreed  upon,  may  be 
a  completed  sale  without  delivery,  if  the  parties  intend  it  as 
such.  Benj.  on  Sales,  §  311;  liiddlA  vs.  Vamum^y  20  Pick., 
280;  Eeed  vs.  Burgess^  34  111.,  193;  Prescott  vs.  Locke^  51  N. 
H.,  94;  Russell  vs.  Carrington^  42  N.  T.,  118;  Morse  vs. 
Shermarby  106  Mass.,  430;  Lester  vs.  East^  49  Ind.,  588;  WiU 
Jcinson  vs.  Holiday^  33  Mich.,  386;  McClung  vs.  Kelley^  21 
la.,  508. 

Ab  between  the  parties,  delivery  is  not  essential  to  the  com- 
pletion of  a  sale  of  chattels.  If  the  sale  is  completed  and 
nothing  remains  to  be  done  but  to  deliver  the  property,  then 
the  purchaser  may  take  the  goods  at  any  time  after  the  sale; 
provided,  he  takes  them  before  any  lien  attaches  in  the  hands 
of  the  vendor  and  the  transaction  is  conducted  in  good  faith. 
CruiJcsharik  vs.  Cogswell^  26  111.,  366. 

If  you  believe,  from  the  evidence,  that  the  defendant  agreed 
to  sell,  and  did  sell,  the  {animal)  in  question  to  plaintiff  for 

% ,  and  that  it  was  agreed,  at  the  time,  that  he  should 

have  thirty  days  in  which  to  pay  the  money,  then  no  delivery 
was  necessary  to  vest  the  title  of  the  property  in  the  plaintiff. 

If  you  believe,  from  the  evidence,  that  the  defendant  bar- 
gained and  sold  the  {animal)  in  question  to  the  plaintiff,  at  a 
given  price,  to  be  delivered  when  paid  for,  and  that  the  plaint- 
iff afterwards,  and  within  a  reasonable  time  thereafter,  and 
before  the  commencement  of  this  suit,  paid  the  purchase  price 
in  full,  or  paid  a  part  thereof,  and  tendered  to  the  plaintiff 
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the  remainder,  and  then  demanded  the  possession  of  the 
jaoperty,  and  that  defendant,  upon  such  demand,  refused  to 
deliver  possession,  and  afterwards  sold  tho  {ani7nar}  to  another 
person,  without  the  consent  of  the  plaintiff,  then  the  plaintiff 
is  entitled  to  recover  in  this  suit     Ililliard  on  Sales,  119. 

• 

§  13.  Tender. — The  jury  are  instructed,  that  a  tender  of 
any  amount  of  money,  if  proved,  in  this  case,  has  the  same 
effect  on  the  rights  of  the  parties  as  a  payment  of  the  same 
amount  would  have  had  if  made  at  the  same  time.  Benj. 
on  Sales,  §  712. 

§  14.  Price  not  Paid— Right  to  Possession,  When. — The  court 
instructs  the  jury,  that  in  the  case  of  a  sale  of  personal 
property,  at  a  stipulated  price,  and  when  no  time  of  payment 
is  agreed  upon,  the  law  presumes  that  payment  is  to  bo 
made  at  tho  time  of  delivery ;  and  in  puch  case,  until  the  pur- 
chase price  is  paid,  no  such  title  passes  to  the  purchaser  as 
will  enable  him  to  maintain  trover  against  the  vendor  for  the 
conversion  of  the  property,  unless  there  has  been  a  delivery 
of  the  property  under  the  sale,  or  a  tender  of  full  payment 
has  been  made.  Benj.  on  Sales,  §  6V7;  Smithwesteryi^  eic.y 
Co,  vs.  Plants  45  Mo.,  517 ; .  Scudder  vs.  Bradhirry^  106 
Mass.,  422;  MicK,^  etc.,  Ed,  Co.  vs.  Phillips,  60  111.,  190. 

In  the  case  of  a  sale  of  personal  property  for  cash,  which  is 
not  paid  at  the  time,  and  the  property  remains  with  the  seller, 
he  has  a  right  to  retain  possession  of  the  property  until  he  is 
paid  in  full  therefor,  and  if  the  purchase  j^ice  is  not  paid;  he 
may,  after  demanding  payment  of  the  purchaser,  and  waiting 
a  reasonable  time  thereafter  for  payment  to  be  made,  sell 
the  property  to  another  person  without  rendering  himself 
liable  to  an  action  of  trover  therefor,  im'css  such  payment  is 
either  made  or  tendered  in  full  before  sucli  sale  is  made. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  bought 
the  {horse)  in  question  from  the  defendant,  and  gave  his  note 
for  a  part  of  the  purchase  price,  and  that  the  defenJant  has 
since  sold  the  note  to  a  third  person,  in  good  faith,  for  a  val- 
uable consideration,  and  before  the  note  became  due,  then,  for 
the  purposes  of  this  suit,  you  should  consider  the  case  as 
though  the  nc»te  had  been  paid  and  the  {horse)  paid  for  in  full 
by  the  plaintiff. 


6  GO  TROVEB.  • 

§  15.  Temporary  Possession — ^Not  Delivery,  When. — Tliat  in 
the  case  of  the  sale  of  personal  property,  when  the  possession 
of  the  property  is  not  transferred  at  the  time  of  the  sale,  it  is 
not  enough  to  constitute  delivery  of  the  property  that  the 
purchaser  obtains  the  temporary  possession  or  control  of  the 
property  for  a  specific  purpose.  To  have  the  effect  to  vest 
the  title  in  the  purchaser  in  such  a  case,  the  jury  must  believe, 
from  the  evidence,  that  the  possession  was  transferred  by  the 
seller  to  the  purchaser  with  the  intention  of  vesting  the  title 
to  the  property  in  the  purchaser,  under  the  contract  of  sale. 

§  16.  Suit  against  Warehousemen. — If  the  jury  believe, 
from  the  evidence,  that  at  the  time  of  the  alleged  conversion^ 
the  property  in  controversy  was  the  property  of  the  plaintiffs, 
and  tbat  they  were  entitled  to  the  possession  of  it,  and  that 
the  defendants  then  had  the  8ame  in  their  possession,  and  if 
the  jury  further  believe,  from  the  evidence,  tbat  the  plaint- 
iffs, by  their  duly  authorized  agents,  demanded  the  property 
of  the  defendants,  and  that  they  refused,  without  right,  as  ex- 
plained in  these  instructions,  to  deliver  up  the  property,  th's 
demand  and  refusal  \%  prima  fade  evidence  of  a  conversion  of 
the  property  by  the  defendants  to  their  own  use. 

If  you  believe,  from  the  evidence,  that  the  property  in 
controversy  belonged  to  the  plaintiffs,  and  that  they  were  en- 
titled to  the  possession  of  the  same,  at  the  time  of  the  alkged 
conversion  of  the  property,  and,  also,  that  the  plaintiffs  de- 
manded the  same  of  the  defendants  before  the  commencement 
of  this  suit,  and  at  the  same  time  offered  to  pay  to  them  all 
the  freight,  storage  and  other  charges  which  had  accrued  upon 
the  property  in  question,  then,  if  you  further  find,  from  the 
evidence,  that  the  defendants  refused,  upon  such  demand,  to 
deliver  the  property  to  the  plaintiffs  unless  the  freight  and 
charges  upon  other  goods,  not  received  or  stored  by  the 
defendants  at  the  same  time  with  the  goods  in  question,  were 
also  ))aid,  then  these  facts  would  amount  to  a  wrongful  con- 
version of  the  property  by  the  defendants  to  their  own  use, 
and  you  should  find  the  defendants  guilty.  Edwd.  on  Bail., 
§  350,  351. 

§  17.  Warehouseman's  Lien. — The  court  instructs  tlie  jury, 
that  a  warehouseman,  on  receiving  goods  in  the  regular  course 
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of  I118  business,  lias  a  lien  npon  the  goody  for  any  advances 
which  he  may  have  made  to  the  carrier  for  the  carriage  of  the 
goods,  and  also  for  his  reasonable  charges  for  storage. 

And,  in  tliis  case,  if  you  believe,  from  the  evidence,  that  the 
defendants,  A.  and  B.,  on  or  about,  etc.,  received  the  property 
in  question  in  the  regular  course  of  their  business  as  ware- 
housemen, and  paid  to  the  carrier  the  sum  of  $ ,  which 

had  accrued  for  the  carriage  of  the  goods,  and  afterwards  kept 
the  goods  in  store,  tlien  the  defendants  would  have  a  right  to 
retain  the  possession  of  the  goods  until  the  sum  advanced  by 
them,  and  all  proper  charges  for  storage,  was  paid  or  tendered. 
Bale  vs.  Barrett^  26  HI.,  195. 

§  18.  Tender — Waiver  of  Production  of  Money.— K  the  jury 
believe,  from  the  evidence,  that  the  plaintiffs  were  the  ownera 
of  the  property  in  question  at  the  time  of  the  alleged  demand 
and  tender,  and  that  the  defendants  then  had  the  same  in  their 
possession,  as  warehousemen,  claiming  the  right  to  hold  the 
property  until  certain  charges  thereon  should  be  paid,  and 
that  while  they  so  held  the  goods,  and  before  the  commence- 
ment of  this  suit,  the  plaintiffs,  by  their  agent,  made  a  demand 
on   the  defendants  for  the   projierty,  and  then  offered   to 

pay  the  sum  of  % upon  defendants'  claim  upon  said 

goods,  and  that  the  sum  so  offered  covered  all  that  was  then 
due  to  defendants  for  storage  and  all  other  charges  on  said 
goods,  and,  if  the  jury  further  believe,  from  the  evidence, 
that  upon  such  demand  and  offer  the  defendants  refused  to 
surrender  the  proiX3rty,  and  told  the  person  making  such  de- 
mand that  he  need  not  trouble  himself  to  take  out  the  money 
so  proposed  to  be  paid,  as  it  would  not  be  accepted,  nor  would 
the  goods  be  delivered,  unless  plaintiffs  first  paid  the  sum  of 

% in  discharge  of  defendants'  claim  on  the  goods,  then 

this  was  a  waiver  of  the  necessity  for  producing  and  exhibit- 
ing to  the  defendants  the  money  so  proposed  to  be  paid  in 
order  to  constitute  a  good  tender  of  that  amount  for  the  pur- 
poses of  this  suit  Benj.  on  Sales,  §  714;  Bazzard  vs.  Loring^ 
10  Oush.,  267;  2  Qreenl.  Ev.,  §  603;  2  Pars,  on  N.  &B.,  623. 

The  debtor  has  no  right  to  insist  that  the  creditor  shall 
admit  that  no  more  is  due  in  respect  of  the  debt  for  which 
the  tender  is  made.  He  may  exclude  any  presumption  against 
86 
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himself  that  he  admits  the  payment  to  be  only  for  a  part,  but 
he  can  go  no  further,  and  his  tender  will  not  be  good  if  he 
adds  a  condition  that  the  creditor  shall  acknowledge  that  no 
more  is  due.  Benj.  on  Sales,  §  722;  Bowen  vs.  Owen^  11  Q. 
B.,  131. 

§    19.      Measure   of  Damages — Suit  by   General   Owner. — If, 

under  the  evidence  and  the  instructions  of  the  couii;,  you  find 
the  defendant  guilty,  then  the  measure  of  the  plaintiffs  dam- 
ages will  be  the  value  of  the  property  at  the  time  of  the 
conversion,  and  six  per  cent,  interest  thereon  since  that  date. 
Tenney  vs.  State  Banh^  etc.j  20  Wis.,  152;  Hurd  vs.  Buhlell^ 
26  Conn.,  389;  Tater  vs.  Mullen^  24  Ind.,  277;  Folk  vs. 
Allen^  19  Mo.,  467;  Cutter  vs.  Fanning^  2  la.,  580;  Bejiley 
vs.  Davisy  15  Mich.,  75. 

§  20.  Damages,  One  Having  Special  Property. — Tliough  the 
jury  may  believe,  from  the  evidence,  that  the  defendants  are 
guilty,  still,  if  the  jury  further  find,  from  the  evidence  and 
under  the  instructions  of  the  court,  that  the  plaintiff  was  not 
the  general  owner  of  the  property,  nor  responsible  to  the 
general  owner  for  its  return,  but  only  had  a  special  interest 
therein  as,  etc.,  then  he  can  only  recover  the  value  of  such 
special  interest.  And  if  the  jury  further  find  that  there  is  no 
evidence  before  them  tending  to  show  the  value  of  such 
special  interest,  then  the  jury  can  only  give  a  verdict  in  favor 
of  the  plaintiff  for  nominal  damages. 

§  21.  Damages,  Lien  Holder. — Though  the  jury  may  believe, 
from  the  evidence,  under  the  instruction  of  the  court,  that  the 
defendants  are  guilty  of  a  wrongful  conversion  of  the  property 
in  question,  still,  if  the  jury  further  believe,  from  the  evidence* 
that  the  plaintiff  was  not  the  general  owner  of  the  property, 
but  only  had  a  lien  thereon  to  secure  an  indebtedness  due  to 
him,  then  he  can  only  recover  the  amount  of  such  lien,  includ- 
ing principal  and  interest;  provided  you  find,  from  the  evi- 
dence, that  the  value  of  the  property  exceeds  the  amount  of 
such  indebtedness.  And  in  case  the  jury  find  the  amount  of 
such  lien  to  be  greater  than  the  value  of  the  property,  then 
the  measure  of  damages  will  be  the  value  of  the  property  at 
the  time  of  the  conversion,  with  six  per  cent,  interest  thereon. 
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§  22.  Suit  against  a  Lien  Holder. — If  the  jury,  from  the 
evidence,  under  the  insti-uctions  of  the  court,  find  the  defend- 
ants guilty,  then  they  may  assess  the  plaintiffs  damages  at 
the  value  of  the  property  at  tlie  time  thcj  demand  was  made, 
with  interest  thereon  at  the  rate  of  (six)  per  cent  per  annum 
from  that  time,  less  whatever  amount  the  jury  find,  from 
the  evidence,  was  due  to  the  defendants  for  {/reic/Ai  and 
charges). 

§  23.  Price  Paid  not  Conclusive  Evidence  of  Value. — The  Jury 
are  instructed,  that  the  price  paid  or  agreed  to  be  paid  for  the 
{harse)  in  question  is  not  conclusive  evidence  of  the  value  of 
the  {horse).  The  jury  should  fix  the  value  of  the  property 
from  a  consideration  of  all  the  evidence  in  the  case  bearing 
upon  that  point. 

§  24.  Price  Paid  Prima  Facie  Evidence  of  Value. — While  the 
price  paid  for  the  jn-operty  in  question  is  not  conclusive  evi- 
dence of  its  value,  it  may  be  taken  into  account  and  considered 
by  the  jury,  with  the  other  evidence  in  the  case,  in  determin- 
ing what  was  the  actual  value  of  the  property. 

§  25.  The  Demand — ^What  Ck)nstitntes. — The  court  instructs 
the  jury,  that  no  particular  form  of  words  is  necessary  in  mak- 
ing a  demand  for  the  possession  of  property  before  bringing  a 
suit.  If  the  jury  believe,  from  the  evidence,  that,  before  com- 
mencing this  suit,  the  plaintiff  had  an  interview  with  the  de- 
fendant, and  that,  from  the  language  then  used  by  plaintiff, 
the  defendant  understood  the  plaintiff  came  for,  and  was  ask- 
ing to  have  the  property  in  dispute  given  up  to  him,  and  that 
with  that  understanding,  defendant  said  *  *  *  this  in 
law  would  be  equivalent  to  a  demand  and  refusal.  Cooley  on 
Torts,  452. 

The  court  instructs  you,  that  while  no  particular  form  of 
words  is  necessary  in  making  a  demand  for  the  possession  of 
personal  property,  still,  to  constitute  a  valid  demand,  the  lan- 
guage used  must  be  such  as  to  clearly  denote  that  a  demand 
is  then  made  for  the  possession  of  the  property,  and  so  as  to 
leave  no  reasonable  grounds  for  doubt  as  to  what  property  is 
refer;  cd  to ;  and  the  demand  must  be  made  by  some  person 
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authorized  to  receive  the  possession^  and  tlien  and  there  prcch 
ent  to  receive  it* ' 

To  constitute  a  legal  demand  of  property,  in  this  class  of 
cases,  it  is  not  necessary  for  the  demanding  party  to  make 
use  of  the  word  "  demand,"  or  to  specify,  by  name  or  partic- 
ular description,  the  property  demanded;  but  any  language 
which  makes  known  to  the  party  on  whom  the  demand  is 
made  that  the  demandant  desires  the  possession  of  the  prop- 
erty, and  informs  him,  by  reference  or  otiierwise,  what  prop- 
erty he  desires  possession  of,  is  sufiicient  to  constitute  a  demand. 
Cooley  on  Torts,  452. 

§  26.     Demand  by  Agent — Ground  of  R  -ftisal  Must  be  Specified. 

— The  court  instructs  the  jury,  that  a  party  holding  property, 
which  he  refuses  to  deliver  on  demand,  because  he  doubts  the 
authority  of  the  person  making  the  demand,  most  place  his 
refusal  distinctly  upon  that  ground,  or  that  excuse  will  not 
avail  him  upon  the  trial.  If  the  ref UEal  to  deliver  is  placed 
upon  any  other  ground  at  the  time,  the  party  cannot,  after  suit 
is  brought,  place  his  refusal  upon  diflFerent  gi-ounds,  as  an  ex- 
cuse for  not  delivering  the  property. 

When  a  demand  is  made  by  an  agent,  and  the  person  from 
whom  the  demand  is  made  has  reasonable  grounds  for  doubt- 
ing the  agent's  authority,  he  may  lawfully  refuse  to  comply 
with  the  demand.  The  evidence  of  agency  should  be  such 
as  an  ordinarily  prudent  man  would  feel  justified  in  acting 
upon,  knowing  that  he  would  be  liable  for  the  value  of  tlie 
property  if  he  should  deliver  it  to  a  person  not  authorized  to 
receive  it  Ingalla  vs.  Bulkley^  13  111.,  315;  Kime  vs.  Dale^ 
14.  in.  App.,  308. 

[See  Replev%n,\ 
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§  1.  Interest  Forfeited. — The  court  instrncts  the  jury,  that 
where  a  party  contracts  for,  or  receives  a  greater  rate  of  inter- 
est than  is  allowed  by  law,  and  usury  is  pleaded,  he  cannot 
recover  any  interest  whatever  on  the  principal  sum  loaned, 
and  all  payments  made  upon  the  interest  so  agreed  to  be  paid, 
if  any  are  proved,  must  be  allowed  as  payments  upon  the 
principal. 

§  2.  Presumption  flrovi  the  Payment  of  Usury. — The  court 
further  instructs  the  jury,  that  if  they  believe,  from  the  evi- 
dence, under  the  instructions  of  the  court,  that  any  usurious 
interest  has  been  paid  by  the  defendant,  and  accepted  by  the 
plaintiff,  upon  the  transaction  in  question,  then  that  fact  is 
prima  fade  evidence  of  a  usurious  contract  to  pay  such 
usury.  Whether  there  was  a  usurious  contract  or  not  in  this 
case,  is  a  question  of  fact  to  be  determined  by  the  jury,  from 
a  consideration  of  all  the  evidence  in  the  case.  Meirihack  v. 
Crabtree,  77  HI.,  182. 
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§  3.  Interest  Paid  to  be  Credited  on  Principal. — Tlie  court  in- 
structs the  jury,  that  if  they  believe,  from  the  evidence,  that 

the  defendant  borrowed  of  the  plaintiff  the  sum  of  $ ,  for 

which  he  gave  the  note  sued  on  in  this  case,  and  that,  at  the 
time  the  money  was  so  borrowed,  it  was  agreed  by  the  parties 
that  the  defendant  should  pay  for  such  loan,  besides  the  inter- 
est mentioned  in  the  note,  additional  interest  equal  to 

per  cent,  per  annum  (or  the  sum  of$ ),  then  such  addi- 
tional interest  {or  additional  »icrri)  made  the  transaction  usn- 
rious;  and,  under  the  statute  of  this  state,  forfeits  the  whole  of 
the  interest                                                      v 

And  if  you  further  believe,  from  the  evidence,  that  the  de- 
fendant has  paid  any  interest  on  said  note,  then  such  payment 
must  be  credited  as  payment  on  the  principal  sum  loaned,  and 
you  should  find  accordingly. 

If  you  believe,  from  the  evidence,  that  at  or  about  the  time 
the  note  sued  on  in  this  case  was  given,  the  defendant  bor- 
rowed of  the  plaintiff  the  sum  of  ($1,000)  for  the  period  of 
(two)  years,  and  that  in  consideration  thereof,  and  to  secure 
the  payment  of  the  sum  so  borrowed,  the  defendant  executed 
and  delivered  the  note  for  ($2,000),  bearing  interest  at  the  rate 
of  {eight)  per  cent,  per  annum  from  date,  and  if  you  further 
believe,  from  the  evidence,  that  the  ($100)  included  in  the 
note,  in  excess  of  the  ($1,900)  borrowed,  was  allowed  and 
agreed  to  be  paid  as  interest  on  the  sum  borrowed,  then  the 
transaction  was  a  usurious  loaning  of  money,  and,  under  the 
laws  of  this  state,  the  plaintiff  has  forfeited  the  whole  of  the 
interest  accruing  upon  the  note,  and  your  verdict  should  be 
for  the  amount  originally  loaned,  less  all  the  payments  made 
thereon,  whether  of  principal  or  interest,  if  any  such  pay- 
ments are  shown  by  the  evidence.  Harris  vs.  Bressler^  119 
111.,  467. 

§  4.  Excess  Paid  as  Commissions,  etc. — If  the  jury  believe, 
from  the  evidence,  that  the  said  A.  B.  was  employed  by  the 
defendant  to  obtain  for  him  a  loan  of  money,  with  the  under- 
standing or  agreement  that  he  would  pay  or  compensate  tlie 
said  A.  B.  for  his  services  in  obtaining  said  loan,  and  also  that, 
at  or  about  the  date  of  the  note  in  question,  the  said  A.  B. 
negotiated  a  loan  from  the  plaintiff  to  the  defcnJant — that 
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such  loan  was  subsequently  made,  and  the  note  in  question  in 
this  suit  given  to  secure  the  paj^ment  of  such  loan,  then,  if 
the  jury  further  believe,  from  the  evidence,  that  upon  such 
loan  being  niade,  the  defendant  agreed  to  pay  the  said  A.  B, 
the  sum  of  ($100)  for  his  services  in  effecting  such  loan,  and 
that  the  said  sum  of  ($100)  was  not  paid  by  the  defendant, 
but,  by  agreement  of  all  the  parties,  was  included  in  said  note, 
as  a  part  of  the  principal  thereof,  this  would  not  render  the 
transaction  usurious,  and  the  jury  should  find  for  the  plaintiff 
the  full  amount  called  for  by  said  note,  both  principal  and 
interest,  after  crediting  thereon  all  payments,  if  any  are  shown 
by  the  evidence  to  have  be(^n  made  upon  the  said  note. 
Philips  vs.  liobertsy  90  111.,  4^2;  Cox  vs.  Life  Ins.  Co,^  113 
111.,  382. 

§  5.  Attempts  to  Evade  the  Statute. — The  jury  are  instructed, 
as  a  matter  of  law,  that  every  shift,  device  or  trick  which 
may  be  resorted  to  for  the  purpose  of  evading  the  statute 
against  usurious  conti-acts,  will  bring  the  transaction  within 
the  statute,  as  clearly  as  if  its  provisions  had  been  directly 
and  in  terms  violated ;  and  if  the  transaction  is,  in  truth  and  in 
fact,  a  loaning  of  money  for  a  payment,  made  or  agreed  to  be 
made,  greater  than  the  interest  on  the  loan  at  the  rate  of 
(fiigk6)  per  cent,  per  annum,  the  transaction  is  usurious. 

And  in  this  case,  if  you  believe,  from  the  evidence,  that  the 
defendant  borrowed  from  the  plaintiff  the  sum  of— dol- 
lars, and  paid,  or  agreed  to  pay  therefor,  any  sum  greater,  or 
in  excess  of  the  interest,  at  the  rate  of  {eight)  per  cent  per 
annum,  on  the  money  borrowed,  this  would  render  the  trans- 
action usurious,  and,  under  the  laws  of  this  state,  would  for- 
feit all  interest  upon  said  loan — and  this  would  be  so,  even 
though  the  parties  called  the  excess  so  paid,  or  agreed  to  be 
paid,  a  present  or  a  bonus  from  the  defendant  to  the  plaintiff, 
or  commissions  paid  to  tlie  plaintiff  as  an  inducement  to  him 
to  make  the  loan. 

§  6.  Contract  Must  be  Proved  as  Pleaded. — The  court  in- 
structs the  jury,  that  the  defense  of  usury,  under  our  prac- 
tice, must  be  specially  pleaded,  and  strictly  proved  as  pleaded. 
Under  the  pleadings  in  this  case,  the  defendant,  in  order  to 
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sustain  Ins  defense  of  nsury,  must  show,  by  a  preponderance 
of  the  evidence,  that  the  contract  of  loaning  was,  etc.,  and 

that  he  paid  {or  agreed  to  pay)  the  sum  of  % ,  over  and 

above  the  interest  called  for  by  the  notes,  for  the  purpose  of 
giving  plaintiff  more  than  {eight)  per  cent,  interest  on  tlio 
money  loaned.  And  if  the  jury  believe,  from  the  evidence^ 
that  the  agreement  was  other  than  that  above  stated,  or  that 
any  other  sum  than  that  above  stated  was  paid  {or  agreed  to 
he  paid)  as  usury,  then  the  defense  of  nsury  is  not  made  out, 
and  the  jury  should  find  for  the  plaintiff  for  the  amount  due 
upon  the  note,  including  interest  Frarik  vs.  Morris^  57  111.* 
138. 

SUIT  BY  ASSIGNEE,    ETO. 

§  7.  Note  Given  for  Usury. — The  jury  are  instructed,  that 
if  they  believe,  from  the  evidence,  that  the  only  consideration 
for  the  note  sued  on  was  illegal  or  usurious  interest,  agreed 
to  be  paid  by  the  defendant,  as  alleged  in  his  plea,  then  the 
jury  should  find  the  issues  for  the  defendant;  provided,  they 
further  believe,  fi'om  the  evidence,  that  the  note  was  assigned 
by  the  payee  after  it  became  due,  or  that  the  plaintiff  had 
notice  of  such  usurious  ti'ansaction  at  the  time  the  note  was  so 
assigned  to  him. 

A  note  given  for  nsurious  interest  is  given  for  an  illegal 
consideration,  and  is  not  binding  upon  the  maker,  unless  it  is 
in  the  hands  of  an  innocent  purchaser,  who  takes  it  in  the 
regular  course  of  business  before  due,  for  value,  and  without 
notice  of  such  consideration ;  and  if  you  believe,  from  the  evi- 
dence, that  the  note  in  question,  in  this  case,  was  given  for 
usury,  and  that  the  same  was  assigned  by  the  payee  thereof 
after  it  became  due,  or  that  the  plaintiff  had  notice  of  such 
illegal  consideration  at  the  time  he  purchased  the  note,  then 
you  should  find  for  the  defendant 

§  8.     Note  Gi'owing  out  of  Antecedent  Usurious  Transactions. — 

The  jury  are  instructed,  that  the  defendant  in  one  of  his  pleas, 
to  which  your  attention  has  been  called,  has  set  up  the  defense 
of  usury ;  and,  regarding  that  defense,  the  court  instructs  you, 
as  a  matter  of  law,  that  if  promissory  notes  are  once  tainted 
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with  nsury,  tlio  renewal  of  them,  if  the  usury  is  added  into 
the  new  notes,  will  not  free  the  transaction  from  usury.  The 
rule  in  such  cased  is,  that  the  defense  of  usury  may  be  in- 
terposed 80  long  as  any  portion  of  the  original  debt  remains 
unpaid  in  the  hands  of  the  original  payee,  or  of  any  assignee 
tliereof,  if  the  note  is  assigned  after  maturity,  or  with  notice 
of  such  defense;  and  in  this  case,  if  the  jury  believe,  from 
the  evidence,  that  the  defendant  has  proved  all  the  allegations 
of  his  plea  of  usury,  as  therein  stated,  by  a  preponderance  of 
the  evidence,  then  upon  the  question  of  usury  the  jury  should 
find  in  favor  of  the  defendant  2  Parsons  on  Notes  and  Bills, 
420;  Gray  vs.  Brown^  22  Ala.,  262;  Bridge  yq.  Huhbard^  15 
Mass.,  96;  Walker  vs.  Bafiky  etc..,  3  How.,  62;  Powell  vs. 
Waters^  8  Cowan,  685;  House  vs.  Davia^  60  111.,  362. 

If  you  believe,  from  the  evidence,  that  the  note  in  question 
w^as  given  in  consideration  of  a  usurious  loaning  of  money,  as 
stated  and  set  forth  in  the  defendant's  plea,  and  also  that  the 
note  was  assigned  or  indorsed  by  the  ]>ayee  thereof  to  the 
plaintiflF  after  it  became  due,  or  that  the  plaintiff  had  notice, 
when  the  note  was  assigned  to  him,  that  it  was  given  upon 
such  usurious  loaning  of  money,  then  he  can  only  recover  in 
this  case  the  amount  of  the  money  actually  loaned,  less  all 
payments  made  by  the  defendant  thereon,  whether  of  princi- 
pal or  interest,  if  any  such  payments  are  proved,  and  you 
should  find  your  verdict  accordingly. 

§  9.  Bona  Fide  Holder. — Although  the  jury  may  believe, 
from  the  evidence,  that  the  note  in  question  was  given  upon 
the  usurious  loaning  of  money,  as  stated  and  set  forth  in  the 
defendant's  plea  filed  in  this  case,  still,  if  the  jury  further  be- 
lieve, from  the  evidence,  that  the  note  was  assigned  to  the 
plaintiff  before  it  became  due,  for  a  valuable  consideration, 
and  that  the  plaintiff  had  no  notice  of  such  usurious  transac- 
tion at  the  time  of  the  assignment  to  him,  then  he  is  entitled 
to  recover  in  this  suit  the  face  of  said  note,  principal  and  in- 
terest, less  the  payments  indorsed  thereon,  and  the  jury  should 
find  their  verdict  accordingly. 


CHAPTER  XLVI. 


WAERANTY. 


Sec.    1.  What  constitutes  a  warranty. 

2.  Intention  not  material. 

8.  What  does  not  amount  to  a  warranty. 

4.  Mere  praise  or  boasting  does  not  amount  to  a  worranly. 

5.  Warranty  must  form  a  part  of  the  contract. 

6.  Warranty  after  the  sale. 

7.  Sale  by  sample — Implied  warranty. 

8.  Purchaser  has  reasonable  opportunity  to  inspect. 

9.  Sale,  when  not  by  sample. 

10.  Warranted  equal  to  sample. 

8A.LE8  FOR    FUTURE   DELTVBRY. 

11.  Implied  warranty  of  kind  and  quality. 

12.  Implied  warranty. 

13.  Implied  warranty  of  manufacturer. 

14.  Purchaser  may  return  prop<Tty,  or  kepp  it  and  recoup,  etc. 

15.  Machine  on  trial — Should  give  notice  in  reasonable  time. 

16.  To  be  returned  in  a  reasonable  time. 

17.  When  no  implied  warranty. 

18.  Defense — Fraud  and  breach  of  warranty. 
1§.  War  anty  of  the  soundness  of  a  horse. 

20.  Defect  must  exist  at  the  time  of  warranty. 

21.  Visible  defects  not  warranted  ag;iinst. 

22.  Artifice  to  prevent  examination  by  purchaser. 

23.  Burden  of  proof. 

24.  Measure  of  damages. 

§  1.  What  Constitutes  Warranty. — The  court  instrncts  the 
jury,  that  to  constitute  a  warranty  it  is  not  necessary  that  the 
word  "warranty"  or  any  particular  word  should  be  used  in 
the  contract;  but  if  the  jury  believe,  from  the  evidence,  that 
the  defendant  made  use  of  the  expression,  etc.,  and  that  under 
tlie  circumstances  the  plaintiff  had  reasonable  ground  to  sup- 
pose that  a  warranty  was  intended  by  the  defendant,  and  that 
he  did  so  suppose,  and  in  making  the  purchase  relied  upon 
such  supposed  warranty,  then  the  jury  should  find  that  there 

(570) 
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was  a  warranty  in  fact.  Benj.  on  Sa^cs,  §  613;  TJuyrne  vs. 
Mc  Veagh,  75  III.,  81;  1  Pars,  on  Cont,  462, 463;  Bd,  vs.  Stout ^ 
17  Wal.,  657;  Simar  vs.  Canaday,  53  N.  Y.>  298;  2  Kent's 
Com.,  485;  Moore's  Justice,  §  120. 

No  particular  words  or  form  of  expression  is  necessary  to 
create  a  warranty,  nor  need  the  word  warranty  be  used.  If 
the  representation  is  positive  and  relates  to  a  matter  of  fact, 
and  not  to  a  matter  of  opinion,  and  the  other  party  receives 
the  statement  as  true,  and  relies  upon  it  in  making  the  trade, 
such  representation  will  constitute  a  warranty.  lidbi/naon  vs. 
Harvey^  82  111.,  58;  Smithera  vs.  BircheVy  2  Mo.  App.,  99. 

To  constitute  an  express  warranty,  the  word  warrant  need 
not  be  used,  nor  is  any  precise  form  of  expression  necessary  to 
create  a  warranty ;  any  afEi-mation  of  the  quality  of  an  article 
or  thing  sold  made  by  the  seller,  at  the  time  of  the  sale,  for 
the  purpose  of  assuring  the  buyer  of  the  truth  of  the  fact 
affirmed,  and  to  induce  him  to  make  the  purchase,  if  so  re- 
ceived and  relied  upon  by  the  purchaser,  will  amount  to  an 
express  warranty.  Warder  vs.  Bowen^  17  N.  W.  Kep.  943 ; 
Patrick  vs.  Leaohy  8  Neb.,  531. 

And  in  this  case,  if  the  jury  believe,  from  the  evidence,  that 
the  note  sued  on  was  given  by  the  defendant  towards  the  pur- 
chase price  of,  etc.,  sold  to  him  by  the  plaintiff,  and  that  upon 
such  sale  the  plaintiff  represented  to  the  defendant  that  the 
said  {ma^hiTi^y  when  properly  tcsed^  was  capable^  etc,^  and  that 
the  said  defendant,  relying  upon  such  representations,  pur- 
chased the  said  {machine)  upon  the  faith  of  the  truth  thereof, 
this,  in  law,  would  amount  to  a  warranty  that  the  said  {inachi7ie) 
was,  etc, 

§  2.  Intention  not  Material. — The  jury  are  instructed,  that 
to  constitute  a  warranty  it  is  not  necessary  to  show  that  the 
seller  intended  to  cheat  or  deceive  the  purchaser  in  the  sale 
of  the  property.  It  is  wholly  immaterial  whether  or  not  the 
seller  believed  his  representations  to  be  true  at  the  time; 
the  purchaser's  right  to  recover  for  a  breach  of  warranty,  in 
such  cases,  does  not  depend  upon  the  seller's  intention  to  de- 
ceive, but  upon  the  intention  to  warrant,  or  upon  the  fact  of 
a  warranty. 

In  order  to  constitute  a  warranty  upon  a  sale,  it  is  not 
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necessary  that  the  repreBcntation  should  have  been  intended 
by  the  vendor  as  a  warranty.  If  the  representation  is  clear 
and  positive  as  to  the  kind  or  qnality  of  the  article,  and  not 
a  mere  expression  of  opinion,  and  the  purchaser  understands 
it  as  a  warranty,  and,  relying  upon  it,  purchases  the  property, 
then  the  vendor  cannot  escape  liability  by  claiming  that  he 
did  not  intend  what  his  language  declared  or  fairly  implied. 
Ilaxokins  vs.  Pernbcrton^  51  N.  T.,  198;  Sparling  vs.  Marks^ 
86  III,  125. 

§  8.  Wliat  Does  not  Amount  to  a  Warranty. — The  jury  are 
instructed,  that  while  it  is  true,  if  the  seller  of  personal  prop- 
erty asserts,  as  a  fact,  anything  regarding  its  qualities,  and 
concerning  which  the  buyer  is  ignorant,  and  the  purchaser 
relies  upon  the  statement  in  making  the  purchase,  the  asser- 
tion will  amount  to  a  warranty  of  the  fact  asserted ;  still,  it  is 
also  true,  that  if  the  vendor  merely  states  an  opinion,  or  gives 
his  judgment  upon  a  matter  of  which  he  has  no  special  knowl- 
edge, and  upon  which  the  buyer  also  might  reasonably  be  ex- 
pected to  have  an  opinion  and  to  exercise  judgment,  this  is  not 
a  warranty.  Benj.  on  Sales,  §  567;  Eillman  vs.  Wilcox^  30 
Me.,  170;  Chapman  vs.  Murch^  19  John.,  290;  JPolhemvs  vs. 
Heimariy  45  Cal.,  573;  Moore's  Justice,  §  121. 

The  mere  expression  of  an  opinion  or  representations  con- 
cerning the  qualities  or  capabilities  of  an  article  sold  by  the 
vendor,  do  not,  of  themselves,  constitute  a  warranty;  to  amount 
to  a  warranty  the  language  used  must  form  a  part  of  the  con- 
tract of  sale,  and  be  such  as  to  import  oi  amount  to  a  promise 
that  the  article  in  question  does  possess  the  qualities  and  capa- 
bilities mentioned  in  the  alleged  promise  or  contract,  and  the 
expressions  or  representations  must  be  relied  upon  by  the 
buyer,  as  a  warranty,  in  making  the  purchase.  Worth  vs.  Mc- 
Connell,  42  Mich.,  473. 

To  constitute  a  warranty  there  must  not  only  be  an  affirma- 
tion by  the  seller  respecting  the  quality  of  the  article  sold, 
but  the  affirmation  must  be  made  with  a  view  of  assuring  the 
buver  of  the  truth  of  the  fact  asserted,  and  it  must  be  re- 
ceived  and  relied  upon  by  the  buyer  in  making  the  purchase. 

While,  to  constitute  a  warranty,  the  term  warrant  need  not 
be  used,  nor  any  precise  foj*m  of  expression  employed,  still. 
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« 
to  constitute  a  binding  warranty,  there  must  be  an  affii-mation 

as  to  the  quality  or  condition  of  the  thin^  sold,  made  by  the 

seller,  at  or   before  the  sale,  for  the  purpose  of  assuring  the 

buyer  of  the  truth  of  the  fact  asserted,  and  of  inducing  him 

to  make  the  purchase,  and  it  must  be  so  received  and  relied 

upon  by  the  purchaser.     Benj.  on  Sales,  §  613;  HawJclns  vs. 

Berry ^  5  Gilm.,  36;  Bishop  vs.  Sniallj  63  Me.,  12;  ByrtievB. 

Jansen,  60  CaL,  624 ;  Bumphreys  vs.  Oomlinej  8  Blackf .,  508 ; 

UoAn  vs.  JDooUttle^  18   Wis.,  197  ^  Hawkind  vs.  PemherUm^ 

61  N.  T.,  198. 

§  4.  Mere  Praise  op  Boasting  not  a  Warranty. — The  jnry  are 
instructed,  that  mere  praise  or  boasting  indulged  in  by  the 
owner  of  personal  property,  when  offering  it  for  sale,  does  not 
amount  to  a  warranty  of  its  quality  or  condition,  if  such  praiee 
or  boastful  remarks  are  but  expressions  of  opinion  or  judg- 
ment concerning  the  property;  provided,  the  purchaser  has 
an  opportunity  to  examine  the  property  at  the  time,  and  does 
or  does  not  do  so,  and  where  no  artifice  is  used  to  prevent  him 
making  an  examination.     Byrns  vs.  Jansen^  60  Cal.,  624. 

When  parties  are  negotiating  a  trade  for  property  which 
there  is  an  opportunity  for  examining,  the  owner  of  the  prop- 
erty has  a  right  to  extol  the  value  or  desirable  qualities  of 
his  property  to  the  highest  point  which  tlie  credulity  of  the 
purchaser  will  bear,  if  he  confines  himself  to  mere  expression 
of  opinion  or  judgment.  Such  boastful  assertions  or  highly 
exaggerated  descriptions  do  not  amount  to  a  warranty;  in  such 
cases  the  parties  are  upon  equal  ground,  and  the  purchaser 
must  exercise  his  own  judgment  and  abide  the  consequences. 

§  5.  Warranty  Must  Form  Part  of  the  Contract. — The  court 
instructs  the  jury,  that  to  constitute  a  valid  and  binding  war- 
ranty, the  agreement  to  warrant  must  enter  into  and  form  a 
part  of  the  contract  of  sale.  If  the  agreement  to  warrant 
the  article  is  not  made  at  the  time  the  trade  is  consumniated 
or  closed  np,  then  it  must  be  made  during  the  negotiation 
between  the  parties,  and  so  sliortly  before  the  sale  and  under 
such  circumstances  that  the  purchaser  was  reasonably  justified 
in  regarding  it  as  continuing  until  the  bargain  was  finished, 
and  as  forming  one  of  the  terms  of  the  contract  of  sale.     Benj. 
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on  Salos,  §  611;  Vincent  vs.  Zelandy  100  Masj3.,  432;  Wlhnot 
vs.  Hicrdy  11  Wend.,  584;  Cougar  vs.  Chamberlain^  14  Wis., 
258;  Summers  vs.  Vaughny  35  Ind.,  323;  Bryant  vs.  Crosby , 
40  Me.,  9. 

§  6.  Warranty  after  the  Sale. — That  a  warranty  made  after 
the  contiact  of  sale  is  concluded,  if  proved,  is  not  binding,  un- 
less it  is  made  as  a  new  and  separate  contract,  and  upon  some 
new  consideration  passing  between  the  pai*ties;  and  though 
the  jury  may  believe,  that  upon  the  occasion  in  question,  the 
plaintiff  said  to  the  defendant  {the  horse  is  sound  and  tnte, 
and  all  right)^  still,  if  the  jury  further  believe,  from  the  evi- 
dence, that  this  was  not  said  until  after  the  trade  was  com- 
pleted, this  alone  would  not  constitute  a  binding  waiTanty. 
Towell  vs.  Gatewoodj  2  Scam.,  22. 

In  order  to  make  out  the  defense  of  warranty,  and  a  breach 
thereof,  it  must  appear,  from  the  evidence,  that  the  represen- 
tations relied  upon,  if  any  were  made,  were  made  before  the 
defendant  accepted  the  property  in  question,  under  the  con- 
tract of  sale;  and  unless  the  jury  believe,  from  the  evidence, 
that  the  alleged  warranty  was  made  before  the  contract  of  sale 
was  completed  and  the  property  delivered  to  the  defendant, 
and  accepted  by  him,  as  in  comj^liance  with  the  contract,  then 
the  jury  should  find  for  the  plaintiff  upon  the  question  of 
warranty;  provided,  you  find,  from  the  evidence,  that  the 
property  was  so  delivered  and  accepted  by  the  defendant. 

In  order  to  constitute  a  warranty  there  must  not  only  be  an 
affirmation  by  the  seller,  respecting  the  quality  or  condition 
of  the  article  sold,  but  it  must  be  made  with  the  view  of 
assuring  the  buyer  of  the  truth  of  the  fact  asserted,  and  must 
be  relied  upon  by  him,  and  be  one  of  the  inducements  to  him 
to  purchase  the  goods. 

§  7.  Sale  by  Sample — ^Implied  Warranty. — Tlie  jury  are  in- 
structed, that  when  goods  are  offered  for  sale  under  such  cir- 
cumstances that  there  is  no  reasonable  opportunity  to  inspect 
them  by  the  purchaser,  and  the  vendor  exhibits  what  he  rep- 
resents to  be  a  sample  of  the  goods  so  offered,  and  a  sale  is 
thereby  effected,  then  the  vendor  impliedly  warrants  the  qual- 
ity of  tlie  bulk  of  the  goods  so  sold  to  be  equal  to  that  of  the 
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sample.  Benj.  on  Sales,  §  648;  Beirne  vs.  Dord^  1  Solder, 
95 ;  S.  C,  2  Sandf.  Sup.  Ct.,  89 ;  Bradford  vs.  Manly,  13 
Mass.,  189;  Fa/nner  vs,  Gray,  20  K.  W.  Eep.,  276. 

If  the  jury  believe,  from  the  evidence,  that  there  was  a 
contract  between  the  parties,  by  which  it  was  agreed  that  the 

plaintiff  should  sell  and  deliver cases  of,  etc.,  and  that 

the  plaintiff  had  with  him  what  he  represented  as  a  sample  of 
the  goods  to  be  delivered,  then  there  was  an  implied  warranty 
that  the  bulk  of  the  articles  so  contracted  to  be  delivered 
should  be  equal  in  value  to  the  sample  so  shown ;  and  if  the 
goods  forwarded  to  the  defendant  were  not  equal  in  quality 
to  the  sample,  he  was  under  no  obligation  to  keep  them. 

§   8.     Purchafler  has  Reasonable  Opportunity  to  Inspect,  etc. — 

That  it  is  an  implied  condition  in  all  sales  by  sample,  that  the 
buyer  shall  have  a  fair  opportunity  of  examining  the  bulk  of 
the  articles  sold,  and  of  comparing  them  with  the  sample  be- 
fore determining  whether  he  will  accept  them  or  not.  Benj. 
on  Sales,  §  594,  ^4A\  Lorymer  vs.  Smithy  1  B.  &  C,  1. 

§  9.  Sale,  When  Not  by  Sample. — Although  tlie  jury  may  be- 
lieve, from  the  evidence,  that,  at  the  time  of  tlie  alleged  sale, 
the  plaintiff  had  with  him,  and  showed  to  the  defendant,  what 
he  represented  to  be  a  fair  sample  of  the  goods  in  question, 
still,  if  the  jury  further  believe,  from  the  evidence,  that  the 
defendant  had  an  opportunity  to  inspect  the  goods  in  question, 
und  did  inspect  them,  as  far  as  he  desired  to  do  so,  and  refused 
to  purchase  by  the  sample  shown  him,  then  there  was  no  im- 
plied contract  on  the  part  of  the  plaintiff  that  the  goods  sold 
should  equal  the  sample  in  quality  or  value. 

§  10.  Warranted  Equal  to  Sample. — If  the  jury  believe,  from 
the  evidence,  that  the  note  in  suit  in  this  case  was  given  by 
the  defendant  for  a  part  of  the  purchase  price  of  [a  machine), 
sold  by  the  plaintiff  to  the  defendant,  then,  if  the  jury  further 
believe,  from  the  evidence,  that  the  plaintiff,  as  a  part  of  the 
contract  of  sale,  warranted  {the  moMne)  so  sold  to  be  similar 
in  make  and  equally  as  goc»d  as  a  sample  {machine)  then  shown  to 
tlie  defendant,  if  you  find,  from  the  evidence,  that  such  sample 
was  shown,  and  if  you  also  find,  from  the  evidence,  that  the 
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{machine)  sold  was  not  Rimilar  in  construction  or  equal Iv  as 
good  as  the  sample,  and  that  the  defendant  is  damaged  by 
reason  thereof,  then  the  jury  should  deduct  the  amount  of 
such  damage  from  the  amount  due  on  the  note,  and  render  a 
verdict  in  favor  of  the  plaintiff  for  the  balance;  provided, 
you  find,  from  the  evidence,  that  such  damage  is  less  than  the 
amount  due  on  the  note ;  and  if  you  find  the  amount  due  on 
the  note  to  be  less  than  the  amount  of  such  damage,  then  you 
should  deduct  tlie  amount  due  on  the  note  from  the  amount 
of  such  damage,  and  return  a  verdict  in  favor  of  the  defend- 
ant for  the  balance  so  found. 

SALES  FOB  FUTUEE  DEUVEEY. 

§  11.  Implied  Warranty  of  Kind  and  Qnality. — The  jury  are 
instructed,  that  in  a  sale  of  goods  for  future  delivery  by  name 
or  description  (as,  for  instance,  wheat  or  No.  2  corn),  if  the 
property  is  not  inspected  by  the  buyer,  then  there  is  an 
implied  warranty  that  the  goods  shall  answer  the  description 
given,  and  be  salable  and  merchantiible;  and  if  property  is 
tendered  under  such  a  contract,  which  does  not  answer  such 
implied  warranty,  the  purchaser  is  not  bound  to  accept  it. 
Eenj.  on  Sales,  §  656;  Merriam  Y&.Fieldy  24  Wis.,  640;  Mc- 
Clung  vs.  Kelley^  21  la.,  508. 

The  law  is,  that  under  a  contract  to  deliver  a  certain  number 
of  bushels  of  wheat,  there  is  an  implied  warranty  that  the 
wheat  is  to  be  of  a  fair,  merchantable  quality;  provided,  the 
buyer  has  had  no  opportunity  to  inspect  it;  and  if  the  jury 
believe,  from  the  evidence,  that  the  wheat  which  plaintiff 
offered  to  deliver  to  defendant  was  not  of  a  fair,  merchantable 
quality,  then  the  defendant  was  under  no  obligation  to  accept 
the  wheat,  even  though  it  was  tendered,  Moore's  Justice, 
§  123, 

§  12.  Implied  Warranty. — The  court  instructs  the  jury,  that 
in  the  case  of  a  sale  of  personal  property,  where  there  is  no 
opportunity  for  the  purchaser  to  inspect  it,  there  is  an  implied 
warranty  that  the  property  is  of  a  fair,  merchantable  quality, 
in  good  condition,  and  fit  for  the  use  to  which  it  is  usually 
applied.  Merriam  vs.  Fields  39  Wis.,  578;  Van  Wyck  vs. 
Allen,  69  K  T.,  61. 
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Though  the  Jury  may  beh'eve,  from  the  evidence,  that  the 
parties  entered  into  a  contract  by  wliich  the  plaintiflf  agreed  to 
deliver,  and  the  defendant  agreed  to  take  brick,  as  alleged  in 
the  declaration  in  this  case,  still,  if  the  jury  further  believe, 
from  the  evidence,  that,  as  a  part  of  the  same  contract,  plaint- 
iff warranted  and  agreed  that  the  brick  so  to  be  delivered 
should  be  the  same  in  quality,  or  as  good  as  those  used  in  the 
construction  of,  etc;  and  if  the  jury  furtlier  believe,  from  the 
evidence,  that  the  brick  claimed  to  have  been  tendered  by  the 
plaintiff  were  not  as  good  in  quality  as  those  used  in  the  con. 
struction  of,  etc.,  then  the  defendant  was  not  bound  to  accept 
nor  pay  for  the  bricks  so  tendered. 

§  13.  Implied  Warranty  of  Mannfikctarer. — The  court  instructs 
the  jury,  that  every  manufacturer  of  machinery  impliedly 
contracts  with  the  person  for  whom  an  article  of  machinery  is 
made,  in  the  absence  of  a  special  agreement  to  the  contrary, 
that  the  article  mannfactured  shall  be  reasonably  fit  for  the 
purpose  for  which  it  is  made,  and  if  the  article  is  not  so  fit, 
then  the  manufacturer  is  liable  for  the  damage  occasioned  by 
such  unfitness. 

Where  a  manufacturer  sells  a  commodity,  by  a  well  known 
market  description,  and  the  commodity  is  not  present  at  the 
time  and  place  of  trade,  and  is  not  seen  or  examined  by  the 
purchaser,  the  law  will  imply  a  warranty,  on  the  part  of  the 
seller,  that  the  commodity  is  of  a  fair,  merchantable  quality, 
corresponding  to  the  description  under  which  it  is  sold.  And 
the  same  rule  applies  where  the  seller  holds  himself  out  as 
the  manufacturer  of  the  commodity  sold,  or  sells  under  cir- 
cumstances reasonably  warranting  the  purchaser  in  believing 
him  to  be  selling  as  a  manufacturer.  Chi.  P*h^g  <&  Prov. 
Co.  vs.  TiltOTiy  87  II 1.,  547;  Robinson  Machine  Works  vs. 
Cha/ndler^  56  Ind.,  576;  Thomas  vs.  Simpson^  80  N.  C,  4. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
purchased  the  machine  in  question  of  the  plaintiff,  and  that 
the  plaintiff  was  the  manufacturer  of  said  machine,  or  repre- 
sented himself  as  such  manufacturer,  and  that  the  defendant 
did  not  have  a  reasonable  opportunity  to  inspect  the  machine 
before  purchasing  it,  then  the  law  implies  a  warranty,  on  the 
part  of  the  plaintiff,  that  the  machine  was  one  reasonably  fit 
87 
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and  suitable  for  the  purpose  for  which  it  was  sold  to  the  de- 
fendant. And  if  the  jury  further  believe,  from  the  evidence, 
that  the  machine,  at  the  time  it  was  sold,  was  not  reasonably 
fit  and  suitable  for  such  purpose,  and  that  the  defendant,  by 
reason  thereof,  has  sustained  damage  to  an  amount  equal  to 
or  greater  than  the  amount  of  the  note  sued  on,  then  the  jury 
should  find  for  the  defendant;  provided,  you  further  believe, 
from  the  evidence,  that  the  note  in  question  was  given  for  a 
part  of  the  purchase  price  of  the  machine.  Benj.  on  Sales, 
§  657;  Pars,  on  Cont.,  4t57;  Mann  vs.  EmraUm^  32  Ind.,  355; 
Bird  vs.  Mayer,  8  Wis.,  862. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  sold 
the  machine  in  question  to  the  defendant,  and  that  at  the  time 
of  such  sale  the  i)laintiff  made  a  verbal  warranty  that,  etc.,  and 

agreed  to  take  back  the  machine,  at  any  time  within 

months  from  the  date  of  such  sale,  and  return  the  money  paid 
therefor,  in  case  the  warranty  should  fail,  and  if  the  jury  fur- 
ther believe,  from  the  evidence,  that  said  machine  did  not 
meet  the  requirements  of  such  warranty,  and  that  the  defend- 
ant, within  the  said months,  notified  the  plaintiff  of  sncli 

failure,  and  to  come  and  remedy  the  defect  or  take  the  ma- 
chine away,  and  that  the  plaintiff  did  neither,  then  the  prop- 
erty still  belongs  to  the  plaintiff,  and  he  cannot  recover  in  this 
suit  for  the  price  of  the  machine. 

§  14:.  Purchaser  may  Return  the  Property  or  Recoup,  etc. — Tlie 
rule  of  law  is,  in  the  case  of  a  sale  of  personal  property  witli 
a  warranty,  either  expressed  or  implied,  in  the  absence  of  fraud 
on  the  part  of  the  seller,  that  if  the  thing  purchased  does  not 
answer  the  terms  of  the  warranty  the  purchaser  may  return, 
or  oft'er  to  return,  the  property  within  a  reasonable  time,  and 
thereby  defeat  the  right  on  the  ])art  of  the  vendor  to  recover 
any  part  of  the  purchase  money;  or  the  purchaser  may  keep 
the  property,  and,  when  sued  for  the  price,  may  set  up  the 
breach  of  warranty  in  recoupment  of  the  plaintiff's  damages. 
But,  in  such  case,  the  vendor  may  recover  the  value  of  tlio 
thing  sold,  if  it  has  any  value  for  any  purpose,  notwithstand- 
ing its  unfitness  for  the  use  for  which  it  was  sold.  Wander 
and  a/noiher  vs.  Fisher^  48  Wis.,  338. 
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§  15.  Machine  on  Trial — Should  Give  Notice  in  Heasonable  Time. 
— Where  a  party  sells  (a  reaping  and  mowing  machine^  with 
an  agreement,  at  the  time,  that  if  it  should  not  prove  to  be  a 
good  machine,  he  will  take  it  back  or  make  it  all  right,  he  is 
under  no  obligation  to  take  back  the  machine  or  make  it  all 
right,  unless  called  upon  to  do  so  within  a  reasonable  time 
after  the  sale. 

§  16.  To  be  Retamed  in  Reasonable  Time. — If  the  jury  be- 
lieve, from  the  evidence,  that  the  agreement  between  the  par- 
ties was  that  defendant  was  not  to  keep  the  machine  unless  it 
suited  him,  and  that  he  was  to  have  the  privilege  of  returning 
it  if  it  displeased  him,  then,  if  he  was  not  satisfied  with  the 
machine,  he  was  bound  to  return  it  within  a  reasonable  time, 
and  if  he  did  not  do  so,  he  will  be  held  to  have  elected  to 
keep  the  machine,  and  pay  for  it  at  the  agreed  price. 

§  17.  When  no  Implied  Warranty. — The  court  instructs  the 
Jury,  that  where  a  person  buys  an  article  of  personal  property, 
and,  before  purchasingit,  inspects  the  article,  or  has  a  reasonable 
opportunity  to  inspect  it,  and  fai^s  to  do  so,  there  is  no  implied 
warranty,  on  the  part  of  the  seller,  as  to  the  quality  or  value 
of  the  article  purchased,  so  far  as  these  might  reasonably 
have  been  discovered  by  such  inspection. 

Where  a  person  purchases  an  article  of  personal  property, 
and  at  the  time  of  the  purchase  the  article  is  present  and  sub- 
ject to  reasonable  inspection  and  examination  of  the  buyer,  as 
to  its  quality  or  value,  then  the  purchaser  takes  the  property 
at  his  own  risk,  so  far  as  regards  its  workmanship  and  ma- 
terial, unless  the  seller  expressly  warrants  the  character  of  the 
same,  or  there  is  some  concealed  defect  or  fraud  practiced. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
purchased  of  the  plaintiff  the  apples  in  question,  at  an  agreed 
price,  and  that,  at  the  time  of  such  purchase,  the  defendant 
actually  inspected  the  apples,  and  knew  their  condition,  then 
the  defendant  is  liable  to  the  plaintiff  for  the  full  price  so 
agreed  upon,  whatever  may  have  been  the  actual  condition  of 
the  apples  at  the  time  of  the  purchase. 

If  you  believe,  from  the  evidence,  that  the  defendant  pur- 
chased of   the  plaintiff  the  apples  in  question,  at  an  agreed 
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price,  and,  at  the  time  of  such  purchase,  actually  inspected  a 
part  of  the  apples,  and  might  have  inspected  the  remainder 
if  he  had  wished  to  do  so,  and  that  the  bulk  of  the  apples 
were  of  like  quality  with  those  which  he  did  inspect,  then  tlio 
defendant  is  liable  to  the  plaintiff  for  the  full  price  so  agreed 
upon,  whatever  may  have  been  the  actual  condition  of  the 
apples  at  the  time  of  the  purchase. 

§  18.  Defense — ^Frand  and  Breach  of  Warranty. — Tlie  court 
instructs  the  jury,  that  where  a  party  purchases  an  article  of 
personal  property,  and  at  the  time  of  the  purchase  the  article 
is  present  and  subject  to  his  reasonable  examination,  as  to  its 
construction,  quality  and  yalue,  then  the  purchaser  takes  the 
property  at  his  own  risk,  so  far  as  regards  construction,  work- 
manship, material  and  yalue,  unless  the  seller  expressly  war- 
rants the  character  of  the  article  in  respect  to  these  particu- 
lars, or  unless  he  practices  some  trick,  fraud  or  deceit  upon 
the  purchaser. 

§  19.  Warranty  of  the  Soundness  of  a  Horse. — If  the  jury 
believe,  from  the  evidence,  that  the  plaintiff  sold  the  horse  in 
question  to  the  defendant,  and  that  just  before  or  at  the  time 
of  such  sale,  the  plaintiff  made  any  declaration  or  affirmation 
to  the  defendant  regarding  the  condition  of  the  horse,  to  the 
effect  ("  The  horse  is  perfectly  sound,  well  broke  and  true  to 
work "),  for  the  purpose  of  assuring  the  defendant  of  the 
truth  of  that  statement,  and  for  the  purpose  of  inducing  him 
to  buy  the  horse,  and  if  the  jury  further  believe,  from  the  evi- 
dence, that  the  defendant  did  believe  such  statement  to  be  tnie, 
and,  relying  upon  the  truth  thereof,  bought  the  horse  in  ques- 
tion, this,  in  law,  would  constitute  a  warranty  (''  that  the  horse 
was  perfectly  sound,  well  broke  and  true  to  work");  and  if 
the  jury  further  believe,  from  the  evidence,  that  such  state- 
ment was  not  true  at  the  time,  but,  on  the  contrary,  that  said 
horse  was  unsound  or  not  well  broken,  etc.,  and  that  by  reason 
thereof  the  defendant  has  been  damaged,  this  would  constitute 
a  breach  of  the  warranty,  upon  which  the  plaintiff  would  bo 
liable  for  the  amount  of  such  damages.  Van  Horsen  vs. 
Cameron,  6i  Mich.,  609. 

If  you  believe,  from  the  evidence,  that  during  the  negotia- 
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tion  between  the  parties  which  led  to  the  trade  in  qneetion, 
the  plaintiff  said  to  the  defendant  (*'  The  horse  is  sound  and 
true,  and  I  would  not  be  afraid  to  warrant  him,  but  yon  know 
my  warranty  would  not  amount  to  anything"),  and  did  not 
afterwards  take  back  or  qualify  this  language,  this  would 
amount  to  a  binding  warranty  that  the  horse  was  sound  and 
true  at  the  time ;  provided,  the  defendant  relied  upon  the 
truth  of  such  statement,  and  purchased  on  the  strength  of  it 
Cook  vs.  MosUy,  13  Wend.,  277. 

If  the  jury  believe,  from  the  evidence,  that  just  before  and 
at  the  time,  etc.,  the  plaintiff  said  to  the  defendant,  I  am  no 
judge,  etc.,  and  the  defendant  replied,  e(c.,  this  would  amount 
to  a  warranty  that  the  horse^s  eyes  were  sound,  provided  the 
jury  further  believe,  from  the  evidence,  that  the  defendant 
intended  to  convey  the  idea  that  the  horse  was  sound  and  that 
the  plaintiff  so  underatood  him  and  relied  upon  that  declara- 
tion in  making  the  purchase.     Patrick  vs.  Leach^  8  Neb.,  530. 

§  20.  Defect  Must  Exist  at  Time  of  Warranty. — That  a  war- 
ranty made  at  the  time  of  a  sale  of  a  horse,  that  he  is  sonnd 
and  free  from  vice,  is  not  a  wari*anty  that  the  horse  will  re- 
main sound  or  free  from  vice.  And  if  you  believe,  from  the 
evidence,  that  the  hoi*se  in  question  was  sound  and  free  from 
vice  at  the  time  of  the  sale,  then,  although  the  jury  may 
further  believe,  from  the  evidence,  that  the  horse  afterwards 
became  diseased,  unsound  or  vicious,  still,  such  after-acquired 
disease  or  vice  would  be  no  defense  to  an  action  brought  to 
recover  on  a  promissory  note  given  for  the  purchase  price  of 
the  horse. 

§  21.  Visible  Defects  not  Warranted  agtUnst. — The  court  in- 
structs the  jury,  that  although  they  may  believe,  from  the 
evidence,  that  the  plaintiff,  at  the  time  of  the  sale,  did  say  he 
would  warrant  the  said  horse  to  be  perfectly  sound,  still,  if 
they  further  believe,  from  the  evidence,  that  the  defendant 
had  all  reasonable  opportunities,  then  and  there,  to  inspect 
'  and  examine  the  said  horse,  and  if  you  further  believe,  from 
the  evidence,  that  there  were  no  defects  or  blemishes  about 
the  said  horse's  {eyea)  which  were  not  perfectly  visible  to  an 
ordinarily  skillful  and  cautious  observer,  then  such  blemishes 
or  defects  would  not  be  covered  by  said  warranty. 
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A  general  warranty  of  the  soundness  or  quality  of  an 
article  of  personal  property  sold,  does  not  include  or  cover 
defects  or  blemishes  which  are  known  to  the  purchaser,  or 
which  are  open  and  visible  to  a  person  of  ordinary  skill  and 
intelligence,  at  the  time  of  the  sale.  To  cover  such  defects, 
they  must  be  expressly  named  or  mentioned  in  some  way, 
and  warranted  against,  unless  some  art  is  used  by  the  vendor 
to  conceal,  and  he  does  conceal,  such  defects.  BenJ.  on 
Sales,  §  616;  Brovm  vs.  Bigelowy  10  Allen,  242;  Mulvaney 
vs.  Hosenburgery  18  Penn.  St.,  203 ;  Vandewalker  vs.  0»merj 
65  Barb.,  556. 

§  22.     Artifice    to  Prevent   Examination  hj  Parcliaser. — The 

jury  are  instructed,  that  the  general  rule  that  a  warranty  does 
not  protect  against  defects  that  are  plain  and  obvious  to  the 
senses  of  the  purchaser,  and  which  it  required  no  special  skill 
to  detect,  has  no  application  if  the  vendor  uses  any  art  or  trick 
to  conceal  the  delect,  and  does  conceal  it,  or  if  he  uses  any  arti- 
f  CO  or  trick  to  withdraw  the  attention  of  the  purchaser  away 
from  the  defect,  so  as  to  prevent  him  noticing  what  he  might 
otherwise  have  noticed.  Chadsey  vs.  Green^  24  Conn.,  562; 
Brown  vs.  Bigeluw^  10  Allen,  242. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiflE 
warranted  the  horse  sold  to  be  sound,  at  the  time  of  the  sale, 
and  that,  at  that  time,  the  eyes  of  the  horse,  or  either  of  them, 
was  so  affected  that  the  sight  was  impaired,  and  that  the  de- 
fect was  of  such  a  character  that  it  could  not  be  discovered  by 
a  person  of  ordinary  care  and  skill  in  such  matters,  and  was 
not  discovered  by  the  defendant,  or,  if  the  jury  believe,  from 
the  evidence,  that  at  the  time  in  question,  the  plaintiff,  by 
words  or  conduct,  intentionally  threw  the  defendant  off  his 
guard,  so  that  he  did  not  examine  the  horse's  eyes  as  closely 
as  he  otherwise  would,  and,  for  that  reason,  did  not  discover 
the  said  defects,  then  the  warranty  of  the  plaintiff  would 
cover  such  defects. 

§  23.  Burden  of  Proof. — The  court  instructs  the  jury,  that 
in  so  far  as  the  defendant  relies  upon  a  warranty  of  the  qual- 
ity of  the  property  sold  and  a  breach  of  the  same,  the  burden 
of  proving  the  warranty  is  upon  the  defendant;  and,  unless 
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he  has  proved  both  the  warranty  and  the  breach  alleged,  by 
a  preponderance  of  evidence,  he  will  not  be  entitled  to  any 
benefit  therefrom  In  this  suit  Bums  vs.  NiclwU^  89  111., 
480. 

To  entitle  the  plaintiff  to  recover,  in  this  suit,  it  is  not  only 
necessary  for  the  jury  to  find,  from  the  evidence,  that  the 
plaintiff  warranted  the  animal  in  question  to  be  sound,  at  the 
t'me  of  the  sale,  but  it  must  further  appear,  from  the  evi- 
dence, that  the  animal  was  unsound  at  that  time ;  and,  unless 
both  these  facts  apjx^ar,  from  the  evidence,  the  jury  should 
find  for  the  plaintiff,  so  far  as  regards  the  alleged  warranty. 
Bowmmt  vs.  Cleminer^  50  Ind.,  10. 

In  a  suit  to  recover  the  price  agreed  to  be  paid  for  goods 
sold  and  delivered,  if  tlie  defendant  relies  upon  a  warranty  and 
breach,  he  must  show  the  same  by  a   preponderance  of  testi- 
mony, in  order  to  make  the  defense  available.     Maltman  vs. 
WilliaTnson,  69  111.,  423. 

In  this  case  it  is  incumbent  on  the  defendant  to  establish,  by 
a  preponderance  of  the  evidence,  the  wan*anty  alleged  in  the 
declaration,  and  also  a  breach  of  such  warranty  as  therein 
stated;  and  if,  after  carefully  considering  all  the  evidence  in 
the  case,  you  find  the  weight  of  the  evidence  is  with  the  plaint- 
iff upon  either  of  these  points,  or  is  equal  in  weight  with  that 
of  the  defendant,  regarding  either  the  warranty  or  the  breach 
of  it,  then,  as  a  matter  of  law,  you  should  find  in  favor  of  the 
plaintiff  upon  the  question  of  waiTanty. 

§  24.  Measure  of  Damages. — The  jury  are  instructed,  that 
the  measure  of  damages  for  a  breach  of  warranty  of  the  sound- 
ness or  quality  of  an  article  of  personal  property  is  the  differ- 
ence between  the  actual  value  of  the  defective  article  at  the 
time  of  the  sale  and  what  it  would  have  been  worth  if  it  had 
been  as  warranted.  Ferguson  vs.  Bbsier^  58  Ind.,  438 ;  Ault- 
mam,  vs.  Hetherington^  42  Wis.,  622. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  sold 
goods  to  the  defendantj  and  expressly  warranted  them,  or  at 
the  time  of  the  contract  used  any  words  which  were  intended 
to  lead,  and  which  did,  in  fact,  lead  the  defendant  to  believe 
that  plaintiff  intended  to  warrant  the  quality  of  said  goods,  in 
manner  and  form  as  charged  in  the  declaration^  and  that  the 
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goods  60  sold  did  not  fill  the  warranty,  and  for  that  reason 
were  not  as  good  in  quality  as  those  contracted  to  be  sold  to 
the  defendant,  then  the  defendant  is  entitled  to  a  reduction 
from  the  plaintiff's  claim  to  an  amount  equal  to  the  difference 
between  the  actual  value  of  the  goods  and  what  they  woold 
have  been  worth  if  they  had  answered  the  warranty. 


CHAPTER  XLVIL 


WATERCOUESES. 


Sbo.    1.  Watercourse  defined. 

2.  No  right  to  divert  ancient  watercourse. 

8.  Owner  of  soil,  owner  of  surface  and  subterranean  wafer. 

4.  No  right  to  obstruct  the  natural  flow  of  surface  water. 

b.  Prescriptive  right  to  obstruct  the  flow  of  water.  .« 

§  1.  Watercourse  Defined. — To  constitate  a  watercourse 
tliere  mnst  be  a  stream  of  water,  inclnding  banks,  bed  and 
water.  It  is  not  necessary  to  prove  that  the  water  flows  con- 
tinuously. It  may  be  dry  at  certain  seasons  of  the  year  and 
yet  be  called  a  stream  of  water,  but  it  must,  at  some  period  of 
the  year,  be  a  stream  of  water  flowing  in  a  well  defined  chan- 
nel. Schlichter  vs.  Philips^  67  Ind.,  201 ;  Peck  vs.  Herring- 
tan,  109  111.,  611. 

A  stream  of  water  flowing  over  a  man's  land  is  a  cniTcnt  of 
water  flowing  in  one  line  or  course,  between  banks  or  sides,  in 
a  certain  direction.  It  may  be  dry  in  a  dry  time,  but  it  must 
have  a  well  defined  existence  as  a  stream,  when  there  is  water 
to  run  in  it. 

Occasional,  sodden  and  temporary  outbursts  of  water  which 
in  times  of  heavy  showers  and  freshets  flU  up  low  land  or 
marshy  places  and  ravines,  and  overflow  and  inundate  adjoining 
lands,  are  not  deemed  watercourses,  unless  such  water  flows 
oiOE  through  a  well  defined  channel  which  it  has  worn  for  itself. 

§  2.  No  Right  to  Divert  Ancient  Watercourse. — If  the  jury 
believe,  from  the  evidence,  that  the  nature  of  the  country  was 
such  that  after  heavy  rains  or  the  melting  of  snows  it  naturally 
and  necessarily  collected  together  large  quantities  of  water  on 
defendant's  land,  and  that  such  water  was  regularly  discliarged 
through  a  well  defined  channel  which  the  force  of  the  water  had 
made  for  itself  and  that  the  water  had  been  accustomed  to  flow 
through  that  channel  from  time  immemorial,  then  such  chan- 
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nel  is  an  ancient  watercourse,  and  the  defendant  would  have 
no  right  to  change  the  direction  of  such  watercourse  even  on 
his  own  land,  so  as  to  discharge  the  water  onto  the  plaintiff's 
land  at  a  point  different  from  what  it  had  been  accustomed  to 
flow.     Schli^kter  vs.  Philips^  67  Ind.,  201. 

The  owner  of  land  through  which  a  watercourse  passes,  has 
a  right  to  receive  the  water,  when  the  water  in  its  natural 
channel  enters  his  land,  and  to  use  it  while  it  is  passing  over 
or  through  his  land,  but  he  must  restore  the  water  to  its  orig- 
inal natural  channel  whenever  it  leaves  his  land,  to  enter  that 
of  an  adjoining  owner.     Angell  on  Watercourses,  §  108. 

§  3.  The  Owner  of  the  Soil  is  the  Owner  of  the  Surface  and  Subter- 
ranean Water. — The  court  instructs  the  jury,  as  a  matter  of  law, 
that  water  that  percolates  through  the  soil,  beneath  the  sur- 
face, with  a  known  channel — water  which  temporarily  flows 
upon,  or  over  the  surface  from  falling  rains  or  melting  snows, 
without  a  channel,  but  simply  as  the  natural  and  artificial  ele- 
vations and  depressions  of  the  surface  may  guide  it,  is  re- 
garded as  a  part  of  the  land  and  belongs  to  the  owner  thereof, 
and  he  makes  such  use  of  the  water  as  he  sees  fit,  while  it 
remains  on  his  land.     Taylor  vs.  Flckas^  54:  Ind.,  167. 

§  4.     No  Right  to  Obstruct  the  Natural  Flow  of  Surface  Water. 

— If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  is 
the  owner  (or  occupant)  of  the  premises  described  in  the  dec- 
laration, and  that  said  premises  are  higher  ground  than  the 
adjoining  premises  occupied  by  the  defendant,  and  that  the 
natural  flow  of  the  water  is  from  the  premises  of  the  plaint- 
iff towards  and  onto  the  premises  occupied  by  defendant,  then 
the  defendant  is  bound  to  receive  upon  his  land,  all  the  water 
which  thus  naturally  flows  from  plaintiff's  land  onto  his,  and 
the  defendant  has  no  right  to  obstruct  in  any  way,  such  nat- 
ural flow  of  the  water  to  the  injury  of  the  plaintiff.  And  if 
the  jury  further  believe,  from  the  evidence,  that  the  defend- 
ant did  so  obstruct  the  natural  flow  of  the  water,  from  the 
plaintiff's  land  onto  his  own,  to  the  injury  of  the  plaintiff,  then 
the  plaintiff  has  a  right  to  recover  such  an  amount  as  dam- 
ages, as  the  jury  believe,  from  the  evidence,  the  plaintiff  has 
sustained. 
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The  jury  are  instructed,  that  the  plaintiff  has  no  right,  by 
ditches  or  otlier  artificial  means,  to  divert  the  water  from  his 
own  land  upon  the  land  of  the  defendant.  He  has  only  the 
right  to  the  natural  flow  of  the  water  from  his  own  land  onto 
the  land  adjoining. 

If  the  jury  believe,  from  the  evidence,  that,  prior  to  the  acts 
complained  of,  the  plaintiff,  by  the  construction  of  the  ditch 
or  ditches,  or  by  an  artificial  embankment,  had  collected 
together  the  surface  water  upon  his  own  land  (or  had  dug  out 
springs),  and  thereby  caused  such  water  to  flow  in  unnatural 
quantities  upon  the  premises  of  defendant,  or  was  thrown 
back  upon  defendant's  premises  in  a  different  manner  from 
what  the  same  would  naturally  have  flowed,  and  to  his 
injury,  then  the  defendant  had  a  right  to  protect  his  premises 
from  such  unnatural  flow  of  water  by,  etc. 

If  the  jury  believe,  from  the  evidence,  that  the  water  from 
plaintiff's  land  did  not  naturally  drain  from  his  land  by  a 
flowing  upon  the  defendant's  land,  but  that  he,  by  drains  or 
other  artificial  means,  attemi)ted  to,  and  did,  drain  the  water 
from  his  own  land,  and  caused  it  to  flow  in  unnatural  quanti- 
ties upon  defendant's  land,  and  that  defendant  only  stopped 
such  unnatural  flow  by  stopping  the  lower  end  of  such 
ditches  or  other  means  of  draining  such  lands,  then  he  was 
justified  in  so  doing,  and  is  not  liable  for  such  acts,  provided 
the  jury  believe,  from  the  evidence,  that  such  drains  or 
ditches  had  not  existed  for  twenty  years  before  the  acts  com- 
plained of. 

§  5,  Prescriptive  Right  to  Obstruct  Flow  of  Water. — If  the 
jury  believe,  from  the  evidence,  that,  more  than  twenty  years 
before  the  commencement  of  this  suit,  the  owners  of  the  prem- 
ises in  question,  and  now  occupied  by  the  plaintiff  and  the  de- 
fendant, respectively,  threw  up  an  embankment  of  earth  upon 
what  was  then  understood  and  agreed  to  be  the  line  between 
them,  and  that  the  defendant  and  his  grantors  have  ever  since 
maintained  such  embankment,  not  higher  than  it  was  origi- 
nally built,  but  suflSciently  high  to  prevent  the  flow  of  water 
from  plaintiff's  premises  onto  defendant's  land,  except  in  times 
of  gi-eat  freshets  and  high  water,  then  the  defendant  has  ac- 
quired, by  prescription,  the  right  to  maintain  and  continue  such 


588  WATEBOOI7BSE8. 

embankment;  and  if  the  jury  fm'ther  believe,  from  the  evi- 
dbuce,  that  after  said  embankment  had  been  thus  maintained 
for  twenty  years  or  more,  the  plaintiff  cut  channels  through 
the  same  for  the  purpose  of  draining  his  own  land  onto  de- 
fendant's land,  then  the  defendant  had  a  right  to  lill  up  such 
channels. 


CHAPTER  XLVIIL 
CONTESTING  WILLS. 


OAPA^Onr  IN   OENEBAL,  BTO. 

8bo.    1.  The  rig^bt  to  make  a  will. 

2.  Relatives  have  no  legal  or  natural  rights. 

8.  The  essentials  of  a  will. 

4.  The  jury  must  tal«e  the  law  from  the  court* 

6.  Witnessing  a  will — What  is  sufficient. 

INSANITY — UNSOUND  MIND. 

6.  The  issue  to  be  tried. 

7.  Burden  of  proof. 

8'  Sound  and  disposing  mrnd  and  memory. 

9.  The  test  of  testamentary  capacity. 

10.  Testamentary  capacity  defined. 

11.  Partial  insanity — Monomania. 

12.  Delnsi jn  regarding  wife  or  child^d  property. 
IS.  Sanity  presumed. 

14.  Insanity — ^Rule  for  determining. 

15.  Settled  insanity  presumed  to  continue. 

16.  Intoxication. 

17.  Drunkenness — ^When  insanity. 

18.  Intoxication  may  produce  insanity. 

19.  Failure  of  memory. 

20.  Old  age  does  not  necessarily  incapacitate. 

21.  Previously  expressed  purpose. 

22.  Will  may  be  referred  to  as  showing  mental  condition. 

23.  Expert  testimony. 

24.  Testimony  of  subscribing  witness. 

UNDUE  INFLUBNOB. 

25.  Issue  to  be  tried—Burden  of  proof. 

26.  What  must  appear. 

27.  The  influence  mus^t  affect  the  will,  etc. 

28.  It  must  destroy  the  free  agency. 

29.  Legitimate  influence. 

80.  Legitimate  advice  or  persuasion. 

testator's  motives,  etc. 

81.  Testator *s  motives  cannot  be  questioned. 

82.  Motives  may  be  inquired  into,  when. 

83.  Unlawful  cohabitation  with  legatee,  etc 

84.  Testator  influenced  by  groundless  fears. 

85.  Provisions  of  the  will  may  be  considered. 
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CONTESTING  ON  APPEAL  FROM  PROBATE  COURT — INSANITY. 
Sec.  36.    Model  instructions — Eraser  vs.  Jenniaorif  42  Mich.,  206. 

CONTESTING  IN  CHANCERY — INSANITY. 
37.    Model  instructions — American  Bible  Soe,  vs.  Price,  115  111.,  623. 

§  1.  The  Right  to  Make  a  Will.— The  court  instructs  the 
jury,  as  a  matter  of  law,  that  every  person  of  [po^npetent  age^ 
as  fixed  hy  statute)  and  of  sound  mind,  has  a  right  to  make  a 
disposition  of  his  estate  by  will,  and  to  so  devise  his  property 
as  to  divest  those  who  would  otherwise  inherit  it  as  his  legal 
heirs,  of  their  interest  therein.  Generally,  the  object  of  a  laet 
will  and  testament  is  to  enable  the  testator  to  devise  his  prop- 
erty as  to  him  may  seem  best. 

§  2.  Relatives  Have  no  Legal  or  Natural  Rights,  etc. — Tlie 
jury  are  instructed,  that  no  next  of  kin,  no  matter  how  near 
they  may  be,  can  be  said  to  have  any  legal  or  natural  rights 
to  thoir  kinsman's  estate,  which  can  be  asserted  against  the 
will  of  said  kinsman.  The  law  of  the  land  has  placed  every 
person's  estate  wholly  under  the  control  of  the  owner,  subject 
to  such  final  disposition  of  it  as  he  may  choose  to  make  by  his 
last  will  and  testament,  limited  only  by  the  statutory  rights  of 
his  widow. 

Children  have  no  natural  or  legal  rights  to  the  estate  of 
their  father  which  can  be  asserted  against  his  disposition  of  it 
by  will. 

All  parents  have  a  right  to  judge  as  to  who  are  the  proper 
objects  of  their  bounty ;  and,  if  free  from  undue  influence 
and  insane  delusions,  and  of  suSicient  mental  capacity,  may 
give  their  property  to  any  person  whomsoever.  A  child  has 
no  leg.^1  or  natural  right  to  the  estate  of  its  father  which 
courts  or  juries  can  recognize  against  the  will  of  the  father. 
Brace  vs.  BlacJc,  17  N.  E.  Hep.,  ^Q. 

A  man  may  change  his  will  as  often  as  it  pleases  him  to  do 
so,  and  the  fact  that  he  has  changed  it  is  of  itself  no  evidence 
against  the  validity  of  the  last  will.  The  fact  that  the  testa- 
tor had  executed  previous  wills,  different  in  their  character 
from  the  one  last  executed,  if  shown  by  the  evidence,  is  im- 
material in  this  case. 

The  jury  have  nothing  to  do  with  the  fairness  or  unfair- 
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noss  or  the  equity  or  inequity  of  the  testamentary  disposi- 
tions of  the  property;  the  only  question  for  them  to  try  is 
this:  Is  the  writing  offered  the  will  of  the  deceased?  And 
your  verdict  must  be  either  that  it  is  his  will  or  that  it  is  not. 

§  3.  Essentials  of  a  Will— {See  Different  Statutes),— The 
court  instructs  the  jury,  that  to  entitle  a  will  to  probate  four 
things  must  concur: 

Il^irst,  It  must  be  in  writing  and  signed  by  the  testator,  or 
in  his  presence  by  some  one  under  his  direction. 

Seco7id,  It  must  be  attested  by  two  or  more  credible  wit- 
nesses. 

Third,  Two  of  the  attesting  witnesses  must  testify  that 
they  saw  the  testator  sign  the  will  in  their  presence,  or  that 
he  acknowledged  the  same  to  be  his  act  and  deed. 

Fourth.  The  two  witnesses  must  declare  on  oath,  or  affirma- 
tion, that  they  believe  the  testator  to  have  been  of  sound 
mind  and  memory  at  the  time  of  signing  or  acknowledging  the 
same. 

§  4.     The  Jury  S!ionW  Ta!te  the  Law  from  the  Court. — The 

court  instructs  the  jury,  that  it  is  their  sworn  duty,  as  jurors, 
to  accept  the  law  of  this  case  from  the  court;  and  the  jury 
are  not  permitted  to  determine  what  the  law  is  according  to 
their  own  unaided  judgments,  but,  in  arriving  at  a  conclusion, 
they  must  determine  the  question  of  facts  from  the  evidence, 
and  bo  governed  by  the  instruction  of  the  court  as  to  the  law. 

§  5.  Witnessing  Will— What  is  Sufficient — {See  the  Different 
Statutes). — The  court  instructs  the  jury,  that  if  they  believe, 
from  the  evidence  (given  by  the  subscribing  witnesses),  that 
the  deceased  signed  the  paper,  purporting  to  be  his  will,  in 
the  presence  of  one  of  the  subscribing  witnesses,  and  acknowl- 
edged it  to  be  his  act  and  deed  to  the  other,  and  that  they 
subscribed  the  same  as  such  witnesses,  at  liis  request  and  in  his 
presence,  and  if  the  jury  further  believe,  that  the  deceased  was 
of  sound  mind  and  memory  at  the  time,  then  this  is  a  compli- 
ance with  the  law,  and  is  prima  fade  evidence  of  the  due 
execution  of  the  will. 

The  court  instructs  the  jury,  that  it  is  not  necessary  that 
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the  subscribing  witnesses  should  know  at  the  time  of  attest- 
ing it  that  it  is  the  will,  or  that  thej  should  know  the  couteiits 
of  it. 

If  the  witnesses  to  a  will,  while  signing  their  names  thereto, 
as  such  witnesses,  are  in  such  a  place  that  the  testator  can  see 
them,  if  he  chooses  to,  they  are  to  be  regarded  as  in  his  pres- 
ence, within  the  meaning  of  the  statute,  and  it  is  not  neces. 
sary  that  they  shall  be  in  the  same  room  with  the  testator,  or 
that  he  shall  actually  see  them  sign.  Ambre  vs.  Weiahaar^ 
74  111.,  109. 

,  INSANITY — UNSOUND  MIND. 

§  6,  Issne  to  be  Tried. — The  jury  are  instructed,  that  the 
only  question  in  this  case  for  them  to  try  is  this:  Is  the  writ- 
ing offered  the  will  of  A.  B.,  deceased?  And  your  verdict  will 
be,  either  that  it  is  his  will,  or  that  it  is  not. 

The  question  to  be  passed  upon  by  the  jury  is  this:  Was 
the  mind  and  memory  of  the  deceased,  at  the  time  of  the  mak- 
ing of  the  alleged  will,  sufficiently  sound  to  enable  him  to 
know  and  understand  the  business  in  which  he  was  engaged 
at  the  time  he  executed  the  will,  judging  his  competence  of 
mind  by  the  nature  of  the  act  to  be  done,  and  from  a  consider- 
ation of  all  the  circumstances  in  the  case.  Trisk  vs.  Newell^ 
62  Ill.,198. 

That,  in  the  examination  of  wills,  the  sanity  or  insanity  of 
the  testator  is  always  a  question  of  fact,  to  be  decided  by  the 
jury  upon  the  whole  evidence,  according  to  the  plain  princi- 
ples of  common  sense. 

§  7.  Burden  of  Proof. — The  jury  are  instructed,  that  when 
a  will  is  proved,  including  soundness  of  mind  and  memory,  on 
the  part  of  the  testator,  by  the  testimony  of  two  subscribing 
witnesses,  and  unsoundness  of  mind  is  alleged  as  a  ground  for 
setting  the  will  aside,  the  fact  of  insanity,  or  of  unsoundness  of 
mind,  must  be  established  with  reasonable  certainty;  the  evi- 
dence of  insanity  should  preponderate,  or  the  will  must  be 
taken  as  valid.  If  there  is  only  a  bare  balance  of  evidence,  or 
a  mere  doubt  only,  of  the  sanity  of  the  testator,  the  presump- 
tion in  favor  of  sanity,  if  proved  as  above  stated,  must  turn 
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tho  scale  in  favor  of  the  sanity  of  the  testator.  Jarman  on 
Wills,  5  Am.  Ed.,  104;  Eed.  on  Wills,  31-50;  Perkins  ve. 
Perkins,  39  N-  H.,  163;  Brooks  vs.  Barrett,  7  Pick.,  94 
Turner  vs.  Cook,  36  Ind.,  129;  Dickie  vs.  Ca/rter,  42  111.,  376 
Terry  v^.  Buffington,  11  Qa.,  337;  In  re  Coffman,  12  la.,  491 
Cotton  vs.  Ulmer^  45  Ala.,  378. 

When  the  party  insisting  on  the  probate  of  the  will  has  es- 
tablished the  sanity  of  the  testator,  at  the  making  of  the  will, 
by  the  oath  or  affirmation  of  two  of  the  subscribing  witnesses, 
and  tliat  the  will  was  legally  executed,  acknowledged  and  wit- 
nessed, as  explained  in  these  instructions,  then  a  prima  fade 
case  is  made  out;  and  in  such  a  case,  the  party  seeking  to  con- 
test the  will,  on  the  ground  of  insanity,  fraud,  compulsion,  or 
for  any  other  cause,  takes  upon  himself  the  burden  of  proving 
the  ground  relied  upon;  and  the  cause  relied  upon  must  be 
proved  by  a  preponderance  of  evidence;  and  if  the  question 
is  left  evenly  balanced,  the  verdict  should  be  in  favor  of  the 
validity  of  the  will. 

Tho  jury  are  instructed,  that  the  burden  of  proof  is  upon 
tJie  party  asserting  the  sufficiency  of  the  will  to  prove  that,  at 
the  time  of  its  execution,  the  testator  was  of  sound  mind  and 
memory,  within  the  meaning  of  the  law,  as  explained  in  these 
instructions,  and  this  is  to  be  determined  by  the  jury,  not 
alone  from  the  statements  or  evidence  of  any  one  or  more 
pereons,  or  class  of  witnesses,  but  from  a  consideration  of  the 
whole  of  the  evidence  in  the  case. 

The  burden  of  proving  testamentary  capacity  is  on  the  party 
alleging  it,  to  the  end  of  the  trial,  and  such  person  must  pro- 
duce evidence  sufficient  to  outweigh  that  which  is  opposed  to 
sanity,  or  else  sanity  is  not  proved — and  if  the  jury  find  that 
the  evidence  relating  to  the  testator's  mental  soundness  is 
equally  balanced,  then  they  must  not  allow  the  presumption 
of  sanity  to  decide  the  question  in  favor  of  soundness.  Tlie 
burden  of  proof  is  upon  the  party  alleging  it  to  establish  men- 
tal capacity  by  other  evidence  than  the  presumption  of  sanity. 
Fraser  vs.  Jennison^  42  Mich.,  206. 

§  8.     Sound  and  Disposing  Mind  «nl  Memory. — The  law  is, 
that  to  be  of  sound  and  disposing  mind  and  memory,  so  as 
to   be   ca[.ab!e   of  making  a  valid  will,  it  is  sufficient  if  the 
38 
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testator  has  an  nndcrstanding  of  the  nature  of  the  business  in 
Trhich  he  is  engaged — a  recollection  of  the  property  he  means 
to  dispose  of — of  the  persons  who  are  the  objects  of  his  bounty? 
and  the  manner  in  which  it  is  to  be  distributed  among  them. 
It  is  not  necessary  that  he  should  comprehend  the  provisions 
of  his  will  in  their  legal  form.  It  is  sufBcient  if  he  under- 
stands the  actual  disposition  which  he  is  making  of  his  prop- 
erty at  the  time. 

If  the  mind  and  memory  of  a  testator  are  sufficiently  sound 
to  enable  him  to  know  and  understand  the  extent  and  amount 
of  his  property,  and  his  just  relations  to  the  natural  objects  of 
his  bounty,  and  the  business  in  which  he  is  engaged,  at  the  time 
of  executing  his  will,  then  he  is  of  sound  mind  and  memory 
within  the  meaninsr  of  the  law.  Jarman  on  Wills,  5  Am.  Ed., 
103,  et  seq.;  1  Red.  on  Wills,  123-135;  Freeman  vs.  Easlet/y 
7  N.  E.  Eep. 

§  9.  Test  of  Testamentary  Capacity. — The  jury  are  instructed, 
that  a  testator,  not  affected  with  any  morbid  or  insane  delusion 
as  to  any  of  the  natural  objects  of  his  bounty,  possesses  testa- 
mentary capacity,  within  the  meaning  of  the  law,  if  ho  has  a 
clear  understanding  of  the  nature  of  the  business  in  which  he 
is  engaged,  of  the  kind  and  value  of  the  property  devised,  and 
of  the  persons  who  are  the  natural  objects  of  his  bounty,  and 
of  the  manner  in  which  he  desires  his  property  to  be  distrib- 
uted.    Fraser  vs.  Jeimison^  42  Mich.,  206. 

The  will  in  question  in  this  case  is  not  a  valid  will  unless  the 
jury  believe,  from  the  evidence,  that  the  testator,  A.  B.,  not 
only  intended  to  make  such  a  disposition  of  his  property,  as  is 
here  made,  of  his  own  free  will,  but  was  also  capable  of  know- 
ing what  he  was  doing,  of  understanding  to  whom  he  was 
giving  his  property  and  in  what  proportions,  and  whom  he 
was  depriving  of  it  as  his  heirs  who  would  otherwise  have  in- 
herited it;  and  was  also  capable  of  understanding  the  reasons 
for  giving  or  withholding  his  bounty  as  to  them.  McOinnis 
vs.  Kenvpsy^  27  Mich.  363;  Fraser  vs.  Jennison^  42  Mich.,  206. 

§  10.  Testamentary  Capacity. — The  jury  are  instructed,  that 
what  is  meant  by  testamentary  capacity,  as  used  in  these 
instructions,  is  a  rational  understanding  on  the  part  of  the 
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testator  at  the  time  of  the  making  of  his  will,  of  the  business 
he  was  engaged  in,  of  the  kind  and  valne  of  the  property 
devised,  of  the  persons  who  were  the  natural  objects  of  his 
bonnty,  and  of  the  manner  in  which  he  wished  to  dispose  of  his 
property,  unaffected  by  any  morbid  and  insane  delusion  regard- 
ing any  of  these  subjects. 

The  jury  are  instructed,  that  in  order  to  make  a  valid  will 
the  law  requires  that  a  person  shall  be  of  sound  and  disposing 
mind  and  memory,  as  defined  in  these  instructions — and  testa- 
mentary incapacity  does  not  necessarily  require  that  a  person 
shall  be  technically  insane.  Weakness  of  intellect,  whether  it 
arise  from  extreme  old  age,  from  d  sease  or  great  bodily 
infirmity  or  suffering,  or  from  intemperance,  or  from  all  of 
*  these  combined,  may  render  the  testator  incapable  of  making 
a  valid  will,  provided,  iBuch  weakness  really  disqualifies  him 
from  knowing  or  appreciating  the  nature,  effects  or  conse- 
quences of  the  act  he  is  engaged  in.  McGinnia  vs.  Kemjpsy^ 
27  Mich.,  363. 

§  11.  Partial  Insanity — Monomania. — The  court  instructs  the 
jury,  that  "  a  man  who  is  very  sober  and  of  right  understand- 
ing in  all  other  tilings,  may,  in  some  one  or  more  particulars," 
be  insane;  that  there  is  a  partial  insanity,  and  a  total  insanity; 
and  that  such  partial  insanity  may  exist  as  it  respects  particu- 
lar persons,  things  or  subjects,  while,  as  to  others,  the  person 
may  not  be  destitute  of  the  use  of  reason.  And,  although  a 
testator  has  some  insane  delusion  upon  some  subjects,  yet,  if 
he  has  mind  enough  to  know  and  appreciate  his  relation  to  the 
natural  objects  of  his  bounty,  and  the  character  and  effect  of 
the  dispositions  of  his  property,  then  he  has  a  mind  sufliciently 
sound  to  make  a  valid  will. 

The  court  instructs  the  jury,  that  the  law  recognizes  the 
difference  between  general  and  partial  insanity,  and  if  the  jury 
believe,  from  the  evidence,  that  the  will  here  offered  was  made 
at  a  time  when  the  testator  was  laboring  under  the  influence 
of  partial  insanity,  and  is  the  product  of  snch  partial  insanity, 
then  it  is  as  invalid  as  if  made  under  the  effects  of  an  insanity 
ever  so  general, 
^  A  person  may  have,  upon  some  subjects,  and  even  generally, 

mind  and  memory,  and  sense  to  know  and  comprehend  ordi- 
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nary  transaction?,  and  yet  upon  the  subject  of  those  who  would 
natarally  be  the  objects  of  his  care  and  bounty,  and  of  a  rea- 
sonable and  proper  disposition  as  to  them  of  his  estate,  he  may 
be  of  unsound  mind.  1  Eed.  on  Wills,  63;  Jarman  on  Wilis, 
6  Am.  Ed.,  77,  113. 

§  12.     Delusion   Regarding   Wife   or  Qiild's   Property. — The 

court  instructs  the  jury,  that  if  they  believe,  from  the  evi- 
dence in  this  case,  that  at  the  time  the  will  in  controversy  was 
executed,  the  testator  was  laboring  under  an  insane  delusion  in 
regard  to  the  value  of  his  wife's  property,  and  that  he  was  in- 
fluenced or  controlled  in  the  making  of  said  will  by  said  deli  - 
sion,  or  that  the  said  testtitor  was  laboring  under  an  insane 
delusion  in  regard  to  what  amount  of  property  he  had  already 
given  to  his  daughter,  and  that  in  making  said  will  he  was  in- 
fluenced or  controlled  by  such  delusion,  then  the  said  testator 
was  not  of  sound  mind  and  memory,  as  is  contemplated  and 
required  by  the  law,  and  any  paper  purporting  to  be  a  will 
executed  by  him  under  such  circumstances,  is  not  a  valid  and 
legal  will,  and  the  jury  should  find  the  issues  for  the  contest- 
ants. 1  Red.  on  Wills,  72,  90;  1  Jarm.  on  Wills,  100  et  seg,; 
Am.  Bible  Soc,  115  111.,  623. 

§  13.  Sanity  is  Presumed. — The  court  instructs  the  jury,  thaf 
in  all  cases  involving  questions  of  sanity  and  insanity,  prima 
facie  the  person  is  sane,  and  when  there  is  only  evidence  suf- 
ficient to  raise  a  doubt  of  a  person's  insanity,  the  presumption 
in  favor  of  sanity  must  prevail.  When  a  will  or  other  instru- 
ment is  made  by  a  person  of  competent  age,  and  under  no 
legal  disability,  it  will  be  taken  and  held  to  be  valid  and  bind- 
ing until  incompetency  is  established,  by  a  preix)nderance  of 
evidence.      Wyatt  vs.  Walker^  44  111.,  485. 

§  14.  Insanity — ^How  Determined. — The  jury  are  instructed, 
that  in  determining  whether  or  not  a  man  is  insane,  he  should 
be  compared  with  himself,  and  not  with  others.  His  manner, 
talk  and  actions  at  a  time  when  it  is  alleged  he  was  insane, 
should  be  compared  with  his  manner,  talk  and  action  at  a  time 
when  he  was  sane. 

§  15.     Settled  Insanity  Presumed  to  Continue. — The  jury  are 
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instructed,  that  wlien  settled  insanity  is  once  shown  to  exist,  it 
is  presumed  to  continue  until  restoration  to  reason  is  shown ; 
but  such  presumption  arises  only  in  cases  of  settled  insanity, 
and  if  complete  restoration  of  reason  is  shown,  then  no  more 
presumption  of  insanity  arises  in  the  case  of  the  execution  of 
a  will  than  if  the  testator's  mind  had  never  been  affected.  1 
Eed.  on  Wills,  112. 

While  it  is  true  that,  in  the  absence  of  any  evidence,  the 
law  always  presumes  that  a  man  is  sane,  yet  if  insanity,  either 
partial  or  total,  be  proved  to  exist  at  any  time  before  the 
making  of  a  will,  it  will  be  presumed  to  have  continued, 
unless  the  contrary  be  shown,  by  a  preponderance  of  the  evi- 
dence.    Menkins  vs.  Lighttier^  18  111.,  2S2. 

§  16.  Intoxication. — The  jury  are  instructed,  that  neither 
intoxication,  nor  the  actual  stimulus  of  intoxicating  liquor  at 
the  time  of  executing  a  will,  incapacitates  the  testator,  unless 
the  excitement  be  such  as  to  disorder  his  faculties  and  pervert 
his  judgment.  1  Jarman  on  Wills,  5  Am.  Ed.,  97;  Gore  vs. 
Gibson,  13  M.  &  W.,  623;  Gardner  vs.  Gardner^  22  Wend., 
526;  Thompson  vs.  Kyner^  65  Pa.  St.,  368;  In  re  Convej/s 
Will,  52  la.,  197. 

§  17.  Dmnkenness  Insanity,  When. — The  court  instructs  the 
jury,  that  drunkenness  itself  is  a  species  of  insanity,  and  may 
invalidate  a  will  made*  during  the  drunken  fit;  and  long-con- 
tinued habit  of  intenjperance  may  gradually  impair  the  mind 
and  destroy  its  faculties,  so  as  to  produce  insanity  of  another 
kind;  drunkenness  long  continued,  or  much  indulged  in,  may 
produce  on  some  minds,  and  with  some  temperaments,  perma- 
nent derangement  and  fixed  insanity.  Whether  in  this  case 
intemperate  habits  or  drunkenness  on  the  part  of  the  deceased 
have  been  proved,  and  whether  his  mind  was  thereby  affected, 
and  to  what  extent,  if  any,  are  questions  of  fact  to  be  deter- 
mined by  the  jury,  from  a  consideration  of  all  the  evidence. 
1  Eed.  on  Wills,  160-162;  1  Jarm.  on  Wills,  6  Am.  Ed.,  97; 
Whai-ton  ife  Stille,  §  36  et  seq.;  Eay  Med.  Jur.,  §  390. 

§  18.  Intoxication  May  Produce  Insanity. — The  court  instructs 
the  jury,  that  while  it  is  not  the  law,  that  a  dissipated  man 
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cannot  execnte  a  will,  nor  tliat  one  who  is  in  the  habit  of  ex- 
cessive indulgence  in  sti'ong  drink  must  be  wholly  free  from 
its  influence  when  performing  such  an  act;  yet,  if  fixed  mental 
disease  has  supervened  upon  intemperate  habits,  the  man  is  as 
incompetent  to  execute  a  valid  will  as  though  such  mental 
disorder  resulted  from  any  other  cause.  1  Red.  on  Wills,  92 
et  seq. 

§  19.  Failure  of  Memory. — If  the  testator's  mind  is  sound, 
although  his  jncmory  may  be  impaired,  he  may  be  of  sound 
mind  and  memory  in  the  sense  in  which  the  phrase  is  used  in 
law;  and  in  order  to  destroy  the  ca])acity  of  a  person  to  make 
a  will,  on  account  of  failure  of  meii^ry,  the  failure  must  be 
such  as  to  extend  to  his  immediate  family,  relatives  and 
friends,  and  the  nature,  extent  and  value  of  his  property.  1 
Eed.  on  Wills,  95  et  seq. 

§  20.  (Wd  Age  Does  not  Necessarily  Incapacitate. — The  jury 
are  instructed,  that  a  man  may  freely  make  his  last  will  and 
testament,  no  matter  how  old  he  may  be ;  provided,  he  has 
the  requisite  mental  capacity,  and  is  a  free  agent  in  making  it. 
The  control  which  the  law  gives  a  man  over  the  disposal  of 
his  property  may  be  one  of  the  most  efficient  means  he  has  in 
old  age  of  commanding  the  attentions  usually  required  by  his 
infirmities.  1  Eed.  on  Wills,  95  et  seq.  See  Amei  Will  vb- 
Blade%,  61  la.,  596. 

§  21.  Previously  Expressed  Purposes. — The  court  instructs 
the  jm-y,  that  in  determining  whether  the  paper  in  question 
offered  as  a  will  is  entitled  to  be  so  regarded,  the  paper  itself 
may  be  considered  in  connection  with  all  the  other  evidence 
in  the  case  in  determining  the  question  of  sanity  or  unsound- 
ness of  mind.  And  if  the  jury  believe,  from  the  evidence, 
that  the  deceased,  before  executing  the  will,  had  expressed 
any  fixed  purposes  and  intentions  regarding  the  disposition  of 
his  property,  at  variance  with  the  provisions  of  the  alleged 
will,  then  the  jury  should  consider  whether  or  not  the  provis- 
ions of  the  will  are  inconsistent  with  sanity  itself,  and  with 
his  previously  expressed  and  fixed  purposes,  and  if  the  jury 
find  that  they  are  so,  then  these  facts  also  should  be  weighed 
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by  the  jury  in  determining  the  question  of  sanity  or  nnsound- 
ness  of  mind  of  the  deceased  at  the  time  of  its  execution. 
Dye  vs.  Toung^  55  la.^  433 ;  Stevenson  ys.  Stevenson,  62  la., 
163. 

§  22.  Will  may  be  Referred  to  as  Showing,  etc. — The  jury 
are  instructed,  that  while  the  provisions  of  the  will  may  be 
considered  by  the  jury,  in  connection  with  all  the  other  evi- 
dence in  the  case,  for  the  purpose  of  determining  the  mental 
condition  of  the  testator  at  the  time  of  its  execution,  still,  in 
order  to  defeat  the  will  upon  the  ground  alone  of  the  charac- 
ter of  such  dispositions,  they  must  not  only  be  in  some  degree 
extravagant,  and  apparently  unreasonable,  but  they  must  de- 
])art  so  far  from  what  should  bo  regarded  as  natural  and 
apparently  reasonable,  as  to  appear  fairly  attributable  to  no 
other  cause  than  that  of  a  disordered  intellect  or  unsound 
mind.    In  re  Omvefs  Will,  52  la.,  197;  2  N.  W.  Rep.,  1084, 

The  jury  are  instructed,  that  the  unequal  distribution  of  his 
property,  by  will,  is  not  of  itself  any  evidence  of  the  insanity 
of  the  testator. 

In  determining  the  question  of  the  validity  of  this  will  the 
jury  have  a  right,  and  it  is  their  duty,  to  take  into  considera- 
tion the  provisions  of  the  will  itself,  in  connection  with  all  the 
other  evidence  that  has  been  offered  in  reference  to  the  ques- 
tion whether  the  deceased  was,  or  was  not,  of  sound  mind  and 
memory  at  the  time  of  its  execution.     Jlnd^ 

§  23.  Expert  Testimony. — The  testimony  of  medical  men  of 
large  experience  in  their  profession,  upon  the  question  of  the 
existence  or  non-existence  of  soundness  of  mind,  is,  as  a  gen- 
eral rule,  entitled  to  more  consideration  than  the  testimonv  of 
unprofessional  witnesses,  who  have  not  devoted  their  attention 
to  the  same  class  of  studies. 

The  jury  are  instructed,  that  while  it  is  true  that  the  testi- 
mony of  medical  men  of  large  experience,  as  a  general  rule, 
in  this  class  of  cases,  is  entitled  to  more  consideration  or 
weight  in  the  minds  of  the  jury  than  that  of  unprofessional 
men,  still,  whether  the  testimony  of  the  medical  men,  who 
have  testified  in  this  case,  is  entitled  to  more  weight  than  that 
of  other  witnesses,  is  a  question  entirely  for  the  jury,  to  be 
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determined  by  them  from  a  careful  consideration  of  all  tlio 
evidence  in  the  case.  Meeker  vs.  MeeTcer^  37  N.  W.  Eep.| 
773;  Blake  vs.  Rourke,  38  N.  W.  Hop.,  392. 

§  24.  Testimony  of  SuLscribing  Witnesses. — The  conrt  in- 
structs the  jury,  that  the  mere  fact  that  a  person  is  a  subscrib- 
ing witness  to  a  will,  does  not  entitle  his  opinon  of  the  com- 
petency of  the  testator  to  execute  the  same,  to  any  more 
weight  than  the  opinion  of  any  other  witness  equally  credible 
and  intelligent,  and  with  equal  opportunities  forjudging;  and 
if  it  happens  that  he  is  selected,  at  the  moment,  merely  for 
the  purpose  of  meeting  the  legal  requirements,  his  opinion  as 
to  the  tctttitor's  strength  of  mind  may  be  of  very  little  weight 
or  importance. 

Tlie  weight  of  the  evidence,  from  the  opinions  of  subscrib- 
ing witnesses,  depends  upon  the  same  considerations  which 
affect  the  weight  of  the  opinion  of  any  other  witnesses  upon 
the  question  of  the  testator's  competency,  i  Whether  a  sub- 
scribing witness  or  not,  we  must  look  at  the  iutelligonce  of  the 
man,  and  the  means  he  enjoyed  of  formine:  the  opinion  which 
he  advances,  and  give  little  or  more  weight  to  his  opinion  ac- 
cordingly. 

UNDUE  INTLUKNOE. 

§  25.  Issue  to  be  Tried. — The  jury  are  instructed,  as  a  mat- 
ter of  law,  the  only  question,  in  this  case,  for  them  to  try,  is 
this:  Is  the  writing  here  offered  the  will  of  A.  B.,  deceased! 
And  your  verdict  will  bo,  that  it  is  his  will  or  that  it  is 
not. 

And  the  real  inquiry  to  be  determined  is:  Did  the  said  A. 
B.,  deceased,  make  and  execute  the  alleged  will,  in  all  its  pro- 
visions, of  his  own  free  will  and  volition,  so  that  it  now  ex- 
presses his  own  wishes  and  intention,  or  was  he  constrained  or 
coerced,  through  the  undue  influence,  restraint  or  coercion  of 
others,  in  making  his  will,  to  act  against  his  own  desire  and 
intention,  as  regards  the  disposition  of  his  property,  or  any 
part  of  it? 

The  burden  of  proof  is  upon  the  contestants  to  show  that 
the  making  of  the  will  was  obtained  by  undue  influence;  and 
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in  order  to  defeat  the  probate  of  the  will  on  this  account,  it 
must  appear  to  your  satisfaction,  by  a  prepondei*ance  of  the  evi- 
dence, that  undue  influence  was  employed;  and,  to  constitute 
undue  influence,  it  must  appear  to  be  such  influence  or  restraint 
as  caused  the  execution  of  the  will  by  the  decedent,  against 
his  own  preference  or  desire  in  the  matter.  Mere  advice  or 
persuasion  to  induce  a  testator  to  make  a  will  or  influence  the 
disposition  of  his  property  by  will,  is  not  undue  influence. 
Webster  vs.  SulUvaii,  12  K  E.  JRep.,  319;  68  la.,  260. 

§  26.  What  Must  Appear. — The  jury  are  instnicted,  that  no 
general  rule  can  be  laid  down  as  to  what  constitutes  undue  in- 
fluence in  this  class  of  cases,  further  than  this,  that  in  order 
to  make  a  good  will  a  man  must  be  a  free  agent,  and  feel  at 
liberty  to  carry  out  his  own  wishes  and  desires;  and  any  re- 
straint, threats  or  intimidations  brought  to  bear  upon  the  tes- 
tator, which  he  has  not  the  strength  of  mind  or  will  to  resist, 
if  exerted  so  as  to  coerce  him  against  his  desire  and  purpose 
into  the  making  of  his  will,  or  any  of  its  provisions,  is  undue 
influence  within  the  meaning  of  the  law.  And  whether  such 
undue  influence  existed  in  this  case  must  be  determined  by 
the  jury,  from  a  consideration  of  all  the  evidence,  in  view  of 
the  law  as  given  you  by  the  court  Bradford  vs.  Viniory  26 
N.  W.  Eep.,  401. 

The  influence  exercised  over  a  testator  which  the  law  re- 
gards as  undue  or  illegal,  must  be  such  as  to  destroy  his  free 
agency  in  the  matter  of  making  his  will;  but  it  matters  not 
how  little  the  influence,  if  the  free  agency  is  destroyed  it 
vitiates  the  act  which  is  the  re-ult  of  it;  and  the  amount  of 
undue  influence  which  will  be  suflScient  to  invalidate  a  will 
may  vary  with  the  strength  or  weakness  of  the  mind  of  the 
testator;  and  the  influence  which  would  subdue  and  control  a 
mind  and  will  naturallv  weak,  or  one  which  had  become  im- 
paired  by  age,  disease  or  other  cause,  might  have  no  effect  to 
overcome  a  mind  naturally  strong  and  unimpaired.  1  Bed. 
on  Wills,  510. 

To  avoid  a  will  on  the  ground  of  undue  influence,  it  must 
be  made  to  appear,  by  the  evidence,  that  it  was  obtained  by 
means  of  influence  amounting  to  moral  coercion,  destroying 
free  agency,  or  by  importunity  which  could  not  be  resisted,  so 
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that  the  testator  was  constrained  to  do  that  which  was  a^inst 
his  actual  will,  and  which  iuflaence  he  was  unable  to  withstand, 
or  too  weak  to  resist.  Brick  vs.  BricJc^  66  N.  Y.,  144;  Barnes 
vs.  BameSy  66  Me.,  285. 

Tlie  exercise  of  undue  influence  need  not  be  shown  by  direct 
proof;  it  may  be  inferred  from  circumstances;  but  the  circum- 
stances must  be  such  as  to  lead  justly  to  the  inference  that  un- 
due influence  was  employed,  and  that  the  will  did  not  express 
the  real  wishes  of  the  testator.  In  re  Smithed  Will^  22  Wis., 
648;  Samson  vs.  Samson^  25  N.  W.  Rep.,  237,  Note. 

The  jury  are  instructed,  that  any  influence  exercised  upon 
the  testator,  if  proved,  by  reason  of  which  his  mind  was  so  em- 
barrassed and  restrained  in  its  operations  that  he  was  not  mas- 
ter of  his  own  opinions  and  wishes,  in  respect  to  the  disposi- 
tion of  his  estate,  was  undue  influence  within  the  meaning  of 
the  law. 

Any  command  or  importunity  addressed  to  the  testator,  if 
carried  to  such  a  degree  as  to  control  or  restrain  the  free  play 
of  his  will,  judgment  or  discretion,  in  any  matter  aflEecting 
his  will,  was  undue  influence;  and,  if  proved,  in  this  case,  will 
render  the  will  in  question  invalid,  though  no  force  was  used 
or  threatened. 

§  27.  Undue  Influence  Must  Affect  the  Will,  etc — Tliat  to  in- 
validate a  will,  on  the  ground  of  undue  influence,  it  must  ap- 
pear, by  a  preponderance  of  the  evidence,  that  such  undue 
influence  was  practiced  with  respect  to  the  will,  or  as  to  some 
matter  or  circumstance  so  connected  with  it,  as  to  raise  a  pre- 
sumption that  such  undue  influence  affected  the  provisions  of 
the  will ;  any  degree  of  influence  exercised  over  the  testator 
which  does  not  affect  the  making  of  the  will  or  any  of  its  pro- 
visions can  not  invalidate  it  1  Red.  on  WQls,  525;  Samson 
vs.  Samsony  25  N.  W.  Eep.,  237,  Note. 

§  28.  It  Most  Destroy  Pree  Agency. — That  the  influence 
which  will  vitiate  a  will  on  the  ground  of  undue  influence 
must  amoiint  to  such  a  degree  of  restraint  and  coercion  as  to 
destroy  the  testator's  free  agency.  To  have  that  effect,  in  tliis 
case,  the  jury  must  believe,  from  the  evidence,  that  the  will 
in  question  was  obtained  by  such  a  degree  of  restraint  and  co- 
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ercion  npon  the  mind  and  will  of  the  deceased  as  to  destroy 
his  free  agency  in  some  matter  connected  with  the  will,  so 
that  the  will  itself  does  not  express  his  wishes  or  desires,  but 
those  of  some  otlier  person.  It  is  immaterial  what  arguments, 
influence  or  persuasion  were  brought  to  bear  upon  the  testator ; 
provided  only,  that  in  making  his  will  he  carried  into  effect 
his  own  will  and  intention,  and  not  those  of  another. 

§  29.  Legitimate  Influence. — The  court  instructs  the  jury, 
that  any  degree  of  influence  over  another,  acquired  by  kind- 
ness and  attention,  can  never  constitute  undue  influence  within 
the  meaning  of  the  law,  and  although  the  jury  may  believe, 
from  the  evidence,  tliat  the  deceased,  in  making  his  will,  was 
influenced  by  the  said  A.  B.,  still,  if  the  jury  further  believe, 
fK)m  the  evidence,  that  the  influence  which  was  so  exerted 
was  only  such  as  was  gained  over  the  deceased  by  kindness 
and  friendly  attentions  to  him,  then,  such  influence  cannot  be 
regarded,  in  law,  as  undue  influence,  and  the  verdict  should 
be  in  favor  of  the  validity  of  the  will.  1  Red.  on  Wills,  622 
et  aeg,;  In  re  CarroVa  Willy  60  Wis.,  437. 

It  is  not  unlawful  for  one,  by  honest  advice  or  persuasion, 
to  induce  a  testator  to  make  a  will,  or  to  influence  him  in  the 
disposition  of  his  property  by  will.  To  vitiate  a  will  on 
account  of  undue  influence  it  must  appear,  from  the  evidence, 
that  there  was  something  wrongfully  done  amounting  to  a 
species  of  fraud,  compulsion  or  other  improper  conduct 
Yoe  vs.  McCord^  74  111.,  33;  Pierce  vs.  Pieroej  38  Mich., 
412. 

It  is  not  unlawful  for  a  person,  by  honest  intercession  and 
persuasion,  to  induce  a  will  in  favor  of  himself  or  any  other 
person ;  neither  is  it  unlawful  to  induce  the  testator  to  make 
a  will  in  one's  favor  by  fair  speeches  and  kind  conduct,  for  this 
does  not  amount  to  that  kind  of  compulsion,  improper  conduct 
or  undue  influence,  which,  in  a  legal  sense,  would  render 
invalid  the  will.  To  have  such  an  effect  it  must  amount  to  a 
moral  force  and  coercion,  destroying  free  agency.  It  must  not 
be  the  influence  of  affection  and  attachment,  nor  be  the  mere 
desire  to  gratify  the  wishes  of  another,  but  the  compulsion  in 
this  case,  in  order  to  render  the  will  invalid,  must  be  of  such 
a  degree  and  character  as  to  prevent  the  exercise  of  that  dis- 
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cretion  which  is  essential  to  a  soimd^  disposing  mind.    Dickie 
vs.  Carter,  42  111.,  376. 

§  30.  Legitimate  Advice  or  PersnasioiL — That,  'in  this  case, 
though  the  jury  may  believe,  from  the  evidence,  that  the  said 
A.  B.  did  nse  arguments  and  importunities  to  influence  the 
deceased  in  the  making  of  the  will  in  question,  still  this  fact 
will,  in  no  manner,  affect  the  validity  of  the  will,  if  the  jury 
further  believe,  from  the  evidence,  that  such  arguments  and 
importunities  did  not  deprive  the  deceased  of  his  free  agency 
or  prevent  him  from  doing  as  he  pleased  with  his  property, 
even  though  the  will  might  not  have  been  made  in  all  of  its 
provisions  as  it  is,  but  for  such  argument  and  persuasion. 

Though  the  jury  may  believe,  from  the  evidence,  that  the 
testator,  in  making  the  will  in  question,  acted  npon  the  sug- 
gestions and  advice,  or  under  the  influence,  of  the  said  A.  B., 
this  will  not,  in  any  manner,  affect  the  validity  of  the  will; 
provided  he  acted  freely  and  from  his  own  conviction  in  the 
disposition  of  his  property,  though  the  provisions  of  the  will 
are  not  the  same  as  they  would  have  been  but  for  such  sug- 
gestions, advice  or  influence.   In  re  CarroVs  Will,  50  Wis.,  437. 

§  31.  Cannot  Question  Testator's  Motives. — The  jury  are  in- 
structed, that  if,  from  the  evidence,  they  believe  that  the 
mind  and  memory  of  the  testator  was  sufficiently  sound  to  en- 
able him  to  know  and  understand  the  extent,  nature  and 
amount  of  his  property,  and  his  just  relations  to  the  natural 
objects  of  his  bounty,  and  to  know  and  understand  the  business 
in  which  he  was  engaged,  when  he  executed  his  will,  then  the 
jury  have  no  right  to  inquire  into  or  question  the  testator's 
motives  for  the  disposition  of  his  estate.  That  is  a  question 
under  the  absolute  dominion  of  the  testator. 

§  32.  Motives  May  be  Inquired  into,  When. — Tliat  while  it  is 
true  that  a  testator's  motives  for  the  disposition  of  his  estate 
are  not  matters  affecting  the  validity  of  a  will,  yet  this  rule 
only  applies  in  cases  where  it  does  not  appear  that  the  testator 
was  of  unsound  mind,  or  possessed  of  insane  delusions,  which 
affected  his  act ;  and,  in  this  case,  if  the  jury  believe,  from  the 
evidence,  that  at,  etc.,  the  mind  of  the  deceased  was  affected 
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bj  any  iusane  dolnsion  regai-ding,  etc.,  and  that  any  of  the 
provisions  of  the  alleged  will  were  prompted  by  motives  based 
upon,  or  arising  out  of  such  delusion,  this  would  render  the 
will  invalid. 

The  court  further  instructs  the  jury,  that  if  it  be  manifest, 
from  the  will  itself,  that  the  testator  believed  that  a  sufficient 
provision  had  been  made  outside  of  the  will  for  the  support 
of  his  wife,  and  if  it  shall  also  be  apparent  from  the  will,  that, 
in  the  making  of  the  will,  the  testator  was  influenced  by  that 
belief,  and  that  he  would  have  provided  differently  for  her 
had  he  not  entertained  such  belief,  and  if  the  jury  further 
And,  from  the  evidence,  that  such  belief  was  unfounded,  and 
had,  in  no  manner,  been  reasonably  evidenced  to  him,  then  the 
jury  have  a  right  and  ought  to  take  these  things  into  con- 
sideration in  determining  whether  the  testator  was  of  sound 
mind  when  he  signed  his  will. 

§  33.  Unlawftil  Cohabitation. — The  jury  are  instructed,  that 
illicit  sexual  intercourse  between  a  testator  and  his  devisee, 
however  immoral  or  illegal  it  may  be,  does  not  necessarily 
render  the  will  of  the  testator  invalid;  nor  could  that  circum- 
stance, in  any  manner,  affect  the  validity  of  the  will  if  it  was 
made  by  him  with  a  sound  and  disposing  mind  and  memory, 
and  as  a  free  agent  1  Eed.  on  Wills,  631-533;  Deem  vs. 
Negley,  41  Penn.  St.,  312;  Ec^ert  vs.  Flowry^  43  Penn.  St.,  46. 

The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  the  testator  and  the  said  Mrs.  P.,  before  and  at  the 
time  the  will  was  made,  were  living  in  unlawful  cohabitation, 
then  the  law  will  presume  that  undue  influence  was  used  by 
her  over  the  deceased  in  the  making  of  the  will  in  question,  and 
the  burden  of  the  proof  is  upon  her  to  show  that  no  such 
undue  influence  was  used.  Leighton  vs.  OrVy  44  Iowa,  679;  1 
Eed.  on  Wills,  531-533;  Wallace  vs.  Ha/rria,  32  Mich.,  380. 

§  34.  Groundless  FearH. — If  the  jury  believe,  from  the  evi- 
dence in  this  case,  that  the  testator  A.  B.,  at  the  time  of  the 
making  of  the  will  in  question,  had  attained  extreme  old  age, 
that  his  nervous  system  had  become  more  than  ordinarily  sen- 
sitive, and  that  he  had  become  timid  and  fearful,  and  that  he 
was  in  constant  dread  of  injury  from  the  said  E.  B.^  then,  al- 
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though  the  jury  may  believe,  from  the  evidence,  that  no  real 
cause  existed  for  the  Bald  testator  to  be  apprehensive  of  evil, 
or  to  fear  injury  from  the  said  E.  B.,  and  that  such  apprehen- 
sions and  fear  proceeded  from  a  morbid  delusion  of  the  testa- 
tor, still,  if  the  jury  believe,  from  the  evidence,  that  said  will 
was  the  result  or  offspring  of  such  delusion,  and  does  not  ex- 
press the  real  wishes  and  intentions  of  the  testator,  then  the 
jury  should  Und  that  the  said  paper  is  not  the  will  of  the  said 
A.  B. 

If  the  jury  believe,  from  the  evidence  in  this  case,  that  the 
said  A.  B.,  at  the  time  of  the  executinn^  of  the  said  paper 
offered  in  evidence  as  his  last  will  and  testament,  was  greatly 
advanced  in  age,  in  feeble  health,  and  laboring  under  the  fear 
of  bodily  hurt  {or  impriamiment)  at  the  hands  of  the  said  E. 
B.,  and  that  the  said  paper  was  the  result  or  offspring  of  such 
fears,  and  was  not  the  result  of  his  own  free  will,  then  the 
jury  should  iiud  that  the  said  paper  is  not  the  will  of  the  said 
A.  B. 

§  35.  Provisions  of  the  Will  May  be  Considered. — That  in 
determining  the  question  of  the  validity  of  this  will  you  have 
the  right,  and  it  is  your  duty,  to  take  into  consideration  the 
provisions  of  the  will  itself,  in  connection  with  all  the  other 
evidence  in  the  case  bearing  upon  the  question,  whether  the 
said  A.  B.  was  coerced  by  threats  or  fear  of  bodily  harm  into 
making  the  will  in  question,  or  whether  he,  in  his  lifetime,  of 
his  own  free  will  and  volition,  made  and  executed  the  said 
will  so  that  it  expresses  his  own  wishes  and  intention. 

§  86.  On  Appeal  from  Probate  €k>nrt. — In  Prefer  vs.  Jen/ni- 
eon^  42  Mich.,  206,  3  K  W.  Rep.,  576,  the  following  instruc- 
tions were  given  for  the  proponents  on  the  trial  of  an  appeal 
from  the  probate  court 

"  Gentlemen  of  tlie  jury:  you  are  called  upon,  in  this  case, 
to  determine  whether  Alexander  D.  Eraser,  on  the  seventeenth 
of  May,  1877,  possessed  sufficient  mental  capacity  to  make  a 
will. 

"A  paper  has  been  offered  in  evidence,  which  the  propon- 
ents claim  to  bo  his  last  will  and  testament  If  you  believe  the 
testimony  of  the  subscribing  witnesses,  the  paper  was  executed 
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in  accordauce  with  the  laws  of  this  state;  but  eonceding  this 
to  be  true,  it  is  claimed  on  behalf  of  the  contestants  that  the 
paper  is  void,  because  Mr.  Fraser,  at  the  time  of  its  execution, 
did  not  possess  sufficient  mental  vigor  or  capacity  to  compre- 
hend and  realize  what  he  was  doing.  This  is  the  question  of 
fact,  or  the  principal  question  of  fact,  jon  must  determine 
from  the  evidence  that  has  been  admitted.  You  must  be 
careful,  gentlemen  of  the  jury,  to  conSne  your  attention  to  the 
evidence  introduced  and  not  permit  your  minds  to  be  influ- 
enced by  any  statements  made  in  your  presence  or  hearing  by 
the  counsel  in  this  case,  as  to  matters  that  were  not  permitted 
to  go  in  evidence. 

"  The  rule,  gentlemen,  stated  by  the  weight  of  authority, 
undoubtedly  is,  that  a  less  degree  of  mind  is  required  to  exe- 
cute a  will  than  a  contract  Although  the  testator  must  un- 
derstand substantially  the  nature  of  the  act,  the  extent  of  his 
property,  his  relations  to  others  who  may  or  ought  to  be  the 
object  of  his  bounty,  and  the  scope  and  bearing  of  the  pro- 
visions of  his  will,  and  must  have  sufficiently  active  memory 
to  collect  in  his  mind,  without  prompting,  the  elements  of  the 
business  to  be  transacted,  and  to  hold  them  in  his  mind  a  suf- 
ficient length  of  time  to  perceive,  at  least,  their  obvious  rela- 
tions to  each  other,  and  be  able  to  form  some  rational  judg- 
ment in  reference  to  them,  yet  he  need  not  have  the  same 
perfect  and  complete  understanding  and  appreciation  of  any  of 
these  matters,  in  all  their  bearings,  as  a  person  in  sound  and 
vigorous  health  of  body  and  mind  would  have,  nor  is  he  re- 
quired to  know  the  precise  legal  effect  of  every  provision  con- 
tained in  his  will. 

"  To  use  still  another  form  of  expression,  gentlemen,  the 
will  is  not  valid  unless  the  person  making  it  not  only  intends, 
of  his  own  free  will,  to  make  such  a  disposition,  but  has  capac- 
ity to  know  what  he  is  doing,  or  understanding  to  whom  he 
is  giving  his  property,  in  what  proportions,  and  who  he  is  de- 
priving of  it,  as  his  heirs  or  devisees  under  the  will  he  makes. 
When  a  man  has  mind  enough  to  know  and  appreciate  the 
natural  object  of  his  bounty,  and  the  character  and  effect  of 
the  disposition  of  the  will,  then  he  has  mind  sufficiently  sound 
to  enable  him  to  make  a  valid  will. 
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"With  tliese  instructions  in  your  mind,  weigh  the  testimony 
of  all  the  witnesses.  Many  of  these  were  persons  who  spoke 
from  actual  knowledge  of  the  deceased.  Consider  the  testi- 
mony of  those  as  well  as  that  of  the  experts,  and  give  to  eacb 
and  every  one  of  them  such  weight  as  you  may  deem  proper 
This  question  of  capacity  is  entirely  and  exclusively  for  your 
disposition  and  decision. 

"  It  rests  upon  the  proponents  to  satisfy  you,  by  a  preponder- 
ance of  proofs,  that  the  deceased  was  of  sound  mind  when  the 
paper  was  executed.  As  bearing  upon  the  state  of  Mr. 
Fraser's  mind,  his  declarations — that  is,  what  he  said  to  persons 
— have  been  admitted,  and  are  to  be  construed  by  you  for  this 
purpose  only,  not  as  proving  any  facts  stated  in  the  declara- 
tion. 

"  If,  under  these  instructions,  you  reach  the  conclusion  that 
A.  D.  Eraser  possessed  suflScient  mental  capacity  on  the  17th 
of  May,  1877,  to  make  his  will,  your  verdict  should  be  for  the 
proponents.  If,  on  the  other  hand,  you  determine  he  did  not 
possess  this  mental  capacity,  your  verdict  should  be  for  the 
contestants." 

§  37.  On  Contest  in  Chancery. — In  American  Bible  Soc.  vs. 
Price,  115  111.,  623,  5  K  E.  Eep.,  126,  the  following  instruc- 
tions, as  to  testamentary  capacity,  given  for  the  proponents, 
were  approved : 

"  The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  Isaac  Eoreman,  at  the  time  he  signed  the  paper 
in  dispute,  had  mind  and  memory  sufficient  to  transact  his  or- 
dinary business,  and  that,  when  he  made  the  will,  he  knew  and 
understood  the  business  he  was  engaged  in,  then  the  jury 
should  find  said  paper  writing  to  be  the  will  of  said  Eoreman. 

"  The  court  instructs  the  jury,  that  the  owner  of  property 
who  has  capacity  to  attend  to  his  ordinary  business,  has  tlie 
lawful  right  to  dispose  of  it,  either  by  deed  or  by  will,  as  he 
may  choose,  and  it  requires  no  greater  mental  capacity  to 
make  a  valid  will  than  to  make  a  valid  deed.  And  if  such  an 
owner  chooses  to  disinherit  his  heir,  or  leave  his  property  to 
some  charitable  object,  he  has  a  legal  right  to  do  so,  and  such 
disposition  of  his  property  is  valid,  whether  it  be  reasonable  or 
unreasonable,  just  or  unjust;  and  the  reasonableness  or  jus- 
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tice  or  propriety  of  the  will  are  not  questions  for  the  jury  to 
pass  upon.  If,  therefore,  the  jury  believe,  from  the  evidence, 
tliat  when  he  executed  the  paper  in  dispute,  Isaac  Foreman 
had  capacity  enough  to  attend  to  his  ordinary  businees  and 
to  know  and  understand  the  business  he  was  engaged  in,  then 
he  had  the  right  and  the  capacity  to  make  such  a  will,  and  the 
jury  should  iind  the  ])apcr  in  dispute  to  be  the  will  of  said 
Foreman.  The  court  instructs  the  jury,  that  even  if  they 
Iind,  from  the  evidence,  that  Isaac  Foreman  liad,  during  some 
portion  of  his  life,  eccentricities  or  peculiarities,  or  even  an 
insane  delusion  or  partial  insanity  on  the  subject  of  religion, 
or  masonry,  or  education,  or  any  other  subject,  yet  if  they 
find,  from  the  evidence,  that  at  the  time  he  made  the  will  in 
question,  he  had  su£Scient  mind  and  memory  to  understand 
his  ordinary  business,  and  that  he  knew  and  understood  the 
business  he  was  en^ged  in,  and  intended  to  make  such  a  will, 
the  jury  should  find  such  will  to  be  the  will  of  said  Isaac 
Foreman. 

*'The  court  instructs  the  jury,  that  eccentricities  or  pecul- 
iarities, or  radical  or  extreme  notions  or  opinions  upon  re- 
ligion, collegtss,  education,  or  masonry  and  secret  societies,  will 
not  necessarily  render  a  man  incapable  of  making  a  will,  and 
if  the  jury  find  that,  in  making  the  will  in  dispute,  Isaac  Fore- 
man had  sufficient  mind  and  memory  to  understand  the  busi- 
ness ho  was  engaged  in  when  he  made  the  will,  then  the  jury 
should  find  in  favor  of  said  will,  though  said  Foreman  may 
have  had  eccentricities  and  peculiarities,  or  extreme  notions 
and  opinions  upon  religion,  colleges,  education,  or  masonry  or 
secret  societies. 

"The  court  instructs  the  jury,  that,  in  order  to  make  a  valid 
will,  it  is  only  necessary  that  a  man  shall  have  mental  capacity 
sufficient  for  the  transaction  of  the  ordinary  aflFaire  of  life, 
and  possessing  this,  though  he  may  be  feeble  in  mind  and 
body  from  sickness  or  old  age,  he  has  the  legal  right  to  dis- 
pose of  his  property  just  as  he  pleases,  •  without  consulting 
either  his  family  or  his  acquaintances.  And  if  the  jury  believe, 
from  the  evidence,  that  when  he  executed  the  paper  in  dis- 
pute, Isaac  Foreman  knew  what  he  was  doing,  and  executed 
it  as  his  will,  understanding  its  nature  and  effect,  and  that,  at 
89 
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the  time,  he  had  sufficient  mind  and  memory  to  transact  his 
ordinary  business,  such  as  buying  or  selling  or  renting  prop- 
erty, or  collecting  or  paying  out  money  or  settling  accounts, 
then  the  jury  should  find  the  paper  in  dispute  to  be  the  last 
will  and  testament  of  said  Isaac  Foreman.'* 

On  the  part  of  the  contestants,  the  following  instructions 
were  given  and  approved : 

"If  the  jury  believe,  from  the  evidence,  that,  although  Isaac 
Foreman  had  sufficient  capacity  to  attend  to  the  ordinary  busi- 
ness afiFairs  of  life,  yet  that,  with  regard  to  subjects  connected 
with  the  testamentary  disposition  and  distribution  of,  his  prop- 
erty and  the  natural  objects  of  his  bounty,  he  was  insane,  and 
that  while  laboring  under  such  insanity  he  made  the  will  in 
question,  and  that  in  making  it  he  was  so  far  influenced  or  con- 
trolled by  such  insanity  as  to  be  unable  rationally  to  compre- 
hend the  nature  and  effect  of  the  provisions  of  the  will,  and 
was  thereby  led  to  make  the  will  as  he  did,  then  the  jury 
must  iind  the  will  not  to  be  the  will  of  the  said  Isaac 
Foreman. 

"An  insane  delusion  is  a  fixed  and  settled  belief  in  facte  not 
exi8ting,which  no  rational  person  would  believe;  such  delusion 
may  sometimes  exist  as  to  one  or  more  subjecte;  and  it  the 
jury  believe,  from  the  evidence  in  this  case,  that  Isaac  Fore- 
man was  laboring  under  such  insane  delusions  upon  subjects 
connected  with  the  testamentary  disposition  of  his  property, 
and  the  natural  objects  of  his  bounty,  when  he  made  the  will 
in  question,  and  was,  thereby,  rendered  incompetent  to  com- 
prehend, rationally,  the  nature  and  effects  of  the  act,  and  that 
but  for  ^uch  delusions  he  would  not  have  made  the  will  as  he 
did,  then  the  jury  should  find  against  the  validity  of  the  will.'* 
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§  1.  Implied  Contract. — Tlio  court  instructs  the  jury,  that 
when  a  contract  tor  work  and  labor  is  entered  into,  and  the 
terms  agreed  upon  by  the  parties,  with  the  undei-standing  that 
it  shall  be  reduced  to  writing,  and  one  of  the  parties  to  the 
agreement  enters  upon  the  performance  of  it,  without  objec- 
tion from  the  other  party,  the  contract  in  all  its  terms  will  be 
as  binding  as  if  it  had  been  reduced  to  writing.  .  Miller  vs. 
McMannisy  57  111.,  126. 

§  2.  Promise  to  Pay  Implied,  Wlien. — While  one  person  can- 
not make  another  his  debtor  without  the  consent  of  the  latter^ 
or  recover  for  services  rendered  for  another,  without  a  request 
expressed  or  implied,  yet,  if  one  stands  by  and  sees  another 
doing  work  for  him,  beneficial  in  its  nature,  and  overlooks  it 
as  it  progresses,  and  does  not  interfere  to  prevent  or  forbid  it ^ 
but  appropriates  such  labor  to  his  own  use,  then,  in  the  ab- 
sence of  a  special  contract,  a  request  will  be  imj)Iied,  and  the 
person  for  whom  the  work  has  been  done  will  be  liable  to  pay 
for  the  work  what  the  same  was  reasonably  worth,  unless  it 
expressly  appeal's,  from  the  evidence,  that  it  was  done  as  a 
gift  or  gratuity.  1  Pars,  on  Cont.,  445;  De  Wolf  vs.  Oiti/  of 
Chicago,  23  111.,  44^);  Allen  vs.  Bichmotid,  etc.,  41  Mo.,  302. 

The  court  instructs  you,  that  when  one  person  labors  for 
another  with  his  knowledge  and  consent,  and  the  latter  volun- 
tarily takes  the  benefit  of  such  labor,  then  the  law  will  presume 
that  the  laborer  is  to  be  paid  for  his  labor,  unless  the  contrary 
is  shown  by  the  evidence,  and  if  no  special  contract  is  proved, 
fixing  the  price,  then  tlie  laborer  is  entitled  to  have  what  his 
services  are  reasonably  worth.  Trustees  of  £*armingtony  eiCy 
vs.  Allen^  14  Mass.^  172. 

Work  and  labor,  if  done  at  the  request  of  the  promisor, 
are  a  good  consideration  for  a  promise  to  pay  for  the  same ; 
and  if  the  evidence  shows  that  work  and  labor  have  been  done 
and  performed  for  another,  with  his  knowledge  and  consent, 
or  if  he  has  voluntarily  accepted  and  received  the  benefit 
resulting  from  such  work  and  labor,  then,  unless  there  is  evi- 
dence to  the  contrary,  a  request  to  perform  it  may  be  inferred 
from  these  facts. 

When  work  and  labor  are  done  and  performed  for  the 
benefit  of  another,  with  his  knowledge  and  consent,  and  he 
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receives  the  benefit  arising  therefrom,  then  tlie  law  will  pre- 
sume a  promise  on  his  part  to  pay  for  the  same;  unless  it 
appears,  from  all  the  evidence  in  the  case,  that  such  work  and 
labor  were  done  under  a  special  contract,  or  as  a  gratuity  or  a 
gift.     O^ Connor  vs.  JBeciwifhyil  Mich.,  i57. 

Where  no  Price  Is  Fixed. — If  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  performed  labor  and  services  for 
the  defendant  at  his  request,  and  that  no  price  was  fixed  or 
agreed  upon,  then  the  law  will  imply  a  promise  from  the 
defendant,  to  pay  the  plaintiff,  for  such  work  and  labor,  what 
the  same  are  reasonably  worth. 

§  3.  Prafessional  Services,  Price  Implied. — If  the  jury  be- 
lieve, from  the  evidence,  that  the  plaintiff  rendered  the  pro- 
^  fessional  services  to  defendant,  or  to  his  family,  at  his  request, 
as  claimed  by  the  plaintiff,  then  the  plaintiff  is  entitled  to 
recover  what  the  j.iry  may  believe,  from  the  evidence,  such 
services  were  reasonably  worth,  according  to  the  usual  charges 
of  the  {medical)  profession  in  the  vicinity,  where  the  jilaintiff 
lives,  if  the  same  is  shown  by  the  evidence,  after  deducting 
what  payments,  if  any,  the  jury  may  believe,  from  the  evi- 
dence, have  been  made  therefor. 

§  4.  Warranty  of  Skill  and  Care  Implied. — If  the  jury  be- 
lieve, from  the  evidence,  that  the  defendant  employed  the 
plaintiff  to  thresh  his  grain  at  an  agreed  price,  then  the  plaint- 
iff was  bound  in  law  to  do  the  work  in  a  workmanlike  man- 
ner. And  should  the  jury  further  believe,  from  the  evidence, 
that  the  i  ai  itiff,  through  negligence,  want  of  care  or  skill, 
performed  tlie  work  in  a  wasteful  and  slovenly  and  unwork- 
manlike manner,  and  that  the  defendant  was  thereby  damaged 
in  an  amount  equal  to,  or  greater  than,  the  sum  claimed  for 
the  threshing,  then  the  jury  should  find  for  the  defendant. 

If  you  believe,  from  the  evidence,  that  the  plaintiffs  were 
the  owners  of,  or  in  possession  of,  a  threshing  machine,  which 
they  were  using  about  the  country  for  hire,  and  that  the  de- 
fendant employed  them  to  thre&h  his  grain,  at  an  agreed 
price,  and  that  the  plaintiffs  knowingly  undertook  and  per- 
formed such  threshing  with  a  machine  defective  and  out  of 
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repair,  And  tliat  the  defendant  was  thereby  damaged,  then  the 
defendant  has  the  right  to  offset  the  amount  of  such  damages 
against  the  plaintiffs'  claim  for  threshing,  Garfield  vs.  Ruls^ 
64  HI.,  427. 

When  a  person  engages  to  work  for  another,  he  impliedly 
contracts  that  he  has  a  reasonable  amount  of  skill  lor  the 
employment,  and  that  he  will  use  it,  as  well  as  reasonable  care 
and  diligence;  and  a  failure  to  do  so,  to  the  injury  of  his 
employer,  will  prevent  him  from  receiving  the  full  contract 
price.  The  employer  may  recoup  or  set  off  against  the  con- 
tract price  the  damages  he  may  sustain  for  want  of  reasonable 
skill,  or  the  observance  of  reasonable  care  and  diligence  in  the 
performance  of  tlie  work,  if  the*  same  are  proved  by  the  evi- 
dence.    2  Pars,  on  Cont.,  54;  Parker  vs.  Platt^  74  111.,  430. 

When  a  person  holds  himself  out  to  the  public,  or  to  those 
hiring  him,  as  a  person  having  the  requisite  experience  and  ^ 
skill  to  perform  any  work  or  service  requiring  special  knowl- 
edge or  skill,  he  impliedly  warrants  that  he  possesses  such 
knowledge  as  will  enable  him  to  do  the  work  and  perform  the 
service,  in  a  workmanlike  and  in  an  ordinarily  skillful  manner. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  repre- 
sented to  the  defendant  that  he  was  experienced  and  skilled  in 
the  business  of  {maling cheese)^  and  that  he  was  employed  by 
the  defendants  ii\  that  business,  then  there  was  an  implied  war- 
ranty on  his  part,  that  his  work  should  be  done  in  an  ordi- 
narily good  and  workmanlike  manner;  and  if  you  farther  be- 
lieve, from  the  evidence,  that  the  plaintiff  was  not  skilled  or 
experienced  in  said  business,  and  did  not  do  his  work  in  an 
ordinarily  good  and  workmanlike  manner,  then  the  defendant 
had  a  right  to  discharge  him  from  such  employment.  Park- 
ham  vs.  Daniel^  56  Ala.,  604. 

If  you  believe,  from  the  evidence,  that  some  time  on  or 
about,  etc.,  the  defendant  em[)loyed  the  plaintiff  to  manufact- 
ure {cheese)  for  him  during  the  then  succeeding  summer,  and 
that  he  commenced  to  work  under  that  contract,  and  that  ho 
did  not  do  his  work  in  an  ordinarily  good,  workmanlike  and 
skillful  manner,  and  that  the  defendant  was  thereby  damaged 
to  the  extent  of  the  value  of  such  services,  then  the  plaintiff 
is  not  entitled  to  recover  for  any  jmrt  of  such  labor;  provided, 
you  further  believe,  from  the  evidence,  that  the  defendant  dis- 
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charged  tlie  plaiutiflE  within  a  reasonable  time  after  discovering 
the  manner  in  which  such  work  was  done. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  wa 
employed  by  defendant  to  superintend  {ths  rrumufacture  of 
cheese)  for  him,  and  that  he  worked  for  the  defendant  at  that 
business,  for  a  time,  still,  if  you  further  believe,  from  the  evi- 
dence, that  his  work  was  not  done  in  an  ordinarily  skillful  and 
workmanlike  manner,  and  that  the  defendant  was  thereby  dam- 
aged, and  that  during  the  progress  of  the  work  the  defendant 
did  not,  and  by  the  exercise  of  reasonable  care  in  that  behalf 
could  not,  know  of  the  defective  manner  in  which  said  work 
was  done,  then  you  should  set  off  the  amount  of  such  damage 
against  the  value  of  the  work  so  done  by  the  plaintiff. 

§  5.  Ordinary  Skill  Defined.— The  jury  are  instructed,  that 
what  is  meant  by  ordinary  skill,  in  these  instructions,  means 
that  degree  of  skill  which  men  engaged  in  that  particular  art 
or  business  usually  employ;  not  that  which  belongs  to  a  few 
men  only  of  extraordinary  endowment  and  capacities,  but  such 
as  is  generally  possessed  by  men  engaged  in  the  same  business. 
Waugh  vs.  Shunk^  20  Penn.  St.,  130. 

§  6.  Acceptance  of  Work. — If  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  inspected  the  work  in  question,  and 
knew  its  character  and  quality,  and,  with  such  knowledge,  ac- 
cepted the  work  done  and  materials  furnished  by  the  plaintiff 
as  in  compliance  with  and  a  full  performance  of  the  contract 
on  plaintiff's  part,  then  the  plaintiff  is  entitled  to  recover 
whatever,  if  anything,  the  jury  shall  find,  from  the  evidence, 
is  unpaid  upon  the  contract  price.  tStravm  vs.  Cogswell^  28 
m.,  457. 

Ton  are  instructed,  that  no  particular  words  or  form  is  nec- 
essary to  amount  to  an  acceptance  of  work  done  or  material 
furnished.  Such  acceptance  may  be  by  words  or  acts,  if  they 
are  such  as  show  that  the  party  knew  the  character  and  qual- 
ity of  the  work  and  material,  and  was  satisfied  therewith. 

§  7.  Usual  Going  Wages  Implied,  Wlien. — That  when  a  per- 
son employs  a  person  to  labor  for  him,  without  any  contract 
as  to  price,  and,  with  knowledge  of  all  the  facts,  accepts  the 
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services  without  complaint,  he  will  bo  presumed  to  have  con- 
tracted to  pay  at  the  usual  and  going  price  for  such  services ; 
and  the  fact,  if  proven,  that  the  servant  did  not  perform  his 
work  well,  will  not  excuse  the  employer  from  paying  such 
price.  If  he  desires  to  relieve  himself  from  such  liability,  the 
employer  ought  to  discharge  the  servant. 

§  8.  Not  Bound  by  Acceptance,  When. — Tlie  court  instructs 
the  jury,  that  when  a  party  accepts  work  done  for  him,  or 
material  furnished,  ho  does  not  thereby  waive  objections  to 
any  latent  defects  that  may  be  in  the  work  or  in  the  mate- 
rials, and  which,  at  the  time  of  acceptance,  are  not  open  to 
inspection  and  are  not  known  to  him.  Korf  vs.  Lull^  70  111., 
420;  Garfield  vs.  Euls,  54  HI.,  427. 

Though  you  may  believe,  from  the  evidence,  that  the 
plaintiff  performed  the  work  in  question,  and  that  the  defend- 
ant saw  the  work,  from  time  to  time,  as  it  was  being  done,  and 
made  no  complaint  in  reference  thereto,  but  accepted  the  work 
as  done,  still,  if  you  further  believe,  from  the  evidence,  that 
the  defendant  wasnotajudgeof  such  work,  or  that  the  alleged 
defects,  if  they  existed,  could  not  have  been  seen  by  him,  by 
reasonable  diligence  on  his  part,  and  were  not  seen  by  him, 
then  he  would  not  bo  estopped  from  showing  the  defective 
character  of  the  work,  if  such  defects  exist;  and  if  you  further 
believe,  from  the  evidence,  that  the  work  was  not  done  in  a 
good  and  workmanlike  manner,  by  reason  of  the  defective 
machinery,  or  of  the  careless  manner  of  working  the  same, 
and  that  the  defendant  was  damaged  thereby,  then  you  may 
deduct  the  amount  of  such  damage  from  the  price  of  the  work, 
as  found  by  you  undei*  the  evidence. 

ENTIBK   CONTRACT. 

« 

§  9.  Fulfillment  Prevented  by  Defendant. — If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  has  furnished  the  mate- 
rial and  completed  the  building,  mentioned  in  the  contract,  in 
a  good  and  workmanlike  manner,  then,  although  the  jury  may 
further  believe  that  the  same  was  not  completed  within  the 
time  limited  in  the  contract  in  that  behalf,  still,  if  the  jury 
further  believe,  from  the  evidence,  that  the  de^iy  complained 
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of  was  caused  by  the  defendant  himself,  and  without  fault  on 
the  part  of  the  plaintiff,  then  the  plaintiff  is  entitled  to  re- 
cover the  balance,  if  any,  unpaid  upon  the  contract  price,  with 
{six)  per  cent  interest  thereon,  from  the  time  the  same  was 
payable  by  the  terms  of  the  contract.  Strawn  vs.  Cogswelh 
28  m,  467. 

Although  you  should  believe,  from  the  evidence,  that  the 
plaintiff  did  not  fully  and  in  all  particulars  build  and  furnish 
the  house  according  to  the  contract,  still,  if  you  further 
believe,  from  the  evidence,  that  he  substantially  completed  it, 
leaving  but  little  to  be  done,  and  so  far  performed  his  contract 
as  to  erect  a  house  useful  to  the  defendant,  and  that  defend- 
ant has  taken  possession  and  is  using  the  same,  then  the  jury 
should  allow  to  the  plaintiff  the  contract  price  for  building 
the  same,  less  such  amount  as  it  would  tike  to  construct  these 
parts  omitted  or  neglected  to  be  built  by  the  plaintiff.  Gold- 
smith vs.  Rand^  26  Ohio  St.,  101. 

If  you  believe,  from  the  evidence,  that  the  plaintiff,  by  the 
consent  of  the  defendant  or  by  an  agreement  with  him  during 
the  progress  of  the  work,  constructed  some  parts  of  the  build- 
ing of  materials  different  from  that  required  by  the  written 
agreement,  or  of  a  size  and  form  different  from  that  mentioned 
in  the  written  agreement,  still  if  you  further  believe,  from 
the  evidence,  that  the  building  as  constructed  was  useful  to 
the  defendant,  then  the  plaintiff  is  entitled  to  recover  the  con- 
tract price  for  erecting  said  building,  loss  the  difference  in 
value  of  these  parts  so  constructed„and  their  value,  if  they 
had  been  constructed  according  to  the  written  contract,  credit- 
ing the  defendant,  of  course,  with  such  amounts  as  you  find, 
from  the  evidence,  the  defendant  has  paid  upon  the  contract 
Goldsmith  vs.  Uayid,  26  Ohio  St,  101;  White  vs.  Oliver^  26 
Me.,  92. 

You  are  instructed,  that  changes  and  alterations  in  tlie  plan 
and  design  of  the  work  in  question  are  authorized  to  be  made 
by  defendant  by  the  terms  of  the  written  contract  introduced 
in  evidence  without  in  any  manner  invalidating  the  contract, 
except  in  so  far  as  it  should  be  so  changed  or  altered;  and  if 
you  believe,  from  the  evidence,  tliat  any  change  or  alterations 
were  ordered  during  the  progress  of  the  work  by  the  defend- 
ant or  by  any  one  authorized  by  him  to  order  them,  and  that 
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Bucli  alterations  and  changes  were  made  by  the  plaintiff,  and 
that  they  required  additional  labor  or  material  to  be  furnished 
by  tlie  plaintiff,  then  he  is  entitled  to  receive  for  such  addi- 
tional labor  what  the  sarae  was  reasonably  worth. 

Although  you  may  believe,  from  the  evidence,  that  during 
the  time  the  plaintiff  was  in  the  employ  of  defendant  he  did 
not  turn  out  good  work,  still,  if  you  further  believe,  from 
the  evidence,  that  plaintiff's  failure  to  turn  out  good  work 
was  owing  to  no  fault  of  his,  but  was  owing  to  defendant's 
neglect  to  furnish  proper  tools,  stock  or  machinery,  after 
notice  by  plaintiff  to  furnish  the  same,  if  such  notice  has 
been  proved,  then  such  failure  to  turn  out  good  work  would 
not  alone  justify  defendant  in  discharging  the  plaintiff,  nor 
affect  the  plaintiff^s  right  to  recover  in  this  suit;  provided 
you  find  that  defendant  did  discharge  the  plaintiff  for  such 
reason  before  the  expiration  of  the  time  for  wliich  he  was 
hired,  ani  that  plaintiff  has  sustained  damage  thereby. 

§  10.  Substantial  Performance. — The  rule  of  law  is,  that 
when  a  job  of  work  is  actually  and  substantially  i)erformed, 
though  not  in  exact  conformity  with  the  contract  in  immaterial 
particulars,  or  with  variations  aFeenfod  to  by  the  emj'loyer, 
or  when  the  employer  accepts  the  work  as  and  for  a  com- 
pleted performance  of  the  contract,  then  the  workman  may 
recover  for  his  work  and  labor  what  the  same  are  reasonably 
worth.  White  vs.  Hewitt^  1  E.  D.  Smith,  395;  Dermoit  vs. 
Jon^,  23  How.,  220;  Dutro  vs.  Walter,  31  Mo.,  516. 

The  law  is,  that  when  a  party  makes  a  special  agreement  to 
do  certain  work  in  a  particular  manner,  within  a  fixed  time, 
and  he  fails  to  do  it  in  the  manner  or  within  the  time  a<rreed, 
yet,  if  he  acts  in  good  faith,  and  the  other  party  receives  any 
benefit  from  the  work  which  is  done,  the  law  implies  a  prom- 
ise by  him  to  pay  such  sum  therefor  as  the  benefit  which  he 
receives  is  reasonably  worth  to  him.  Stiov)  vs.  Ware^  13  Met., 
42;  Yeazie  vs.  Bangor,  51  Me.,  509;  Blood  vs.  EnoSy  12  Yt, 
625;  ParTca  vs.  Steed,  1  Lea  (Tenn.),  206. 

§  11.     Entire  Contract — Leaving   without   Good   Cause. — The 

court  instructs  the  jury,  that  where  one  is  hired  for  a  definite 
time  and  leaves  his  employer  against  his  employer's  consent, 
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and  witliont  bis  fanlt,  before  sucb  time  bas  expired,  be  can 
recover  nutbing  for  tbe  work  be  bas  dene;  and  tbis  nile  bolds 
as  well  wbere  tbe  wages  are  computed  by  tbe  montb,  or  week, 
as  wbere  tbey  are  computed  for  a  gross  sum  for  tbe  wbole 
time.  Tbe  contract  in  sucb  cases  is  entire,  and  tbe  perform- 
ance of  tbe  wbole  service  is  a  condition  pi-ecedent  to  tbe 
laborer's  rigbt  of  recovery.  2  Pars,  on  Cont.,  36 ;  Miller  vs. 
Goddardy  34  Me.,  102;  Heabys.  Moor^  19  Jobns.,  337;  yfd>steT 
vs.  Wade^  19  Cal.,  291. 

Tbe  court  instructs  yon,  tbat  a  contract  to  work  for  a  given 
number  of  montbs,  at  a  fixed  price  per  montb,  is  an  entire 
contract  for  tbe  wbole  number  of  montbs  agreed  upon,  and 
wben  a  person  agrees  to  work  for  anotber  for  a  given  number 
of  montbs,  and  to  perform  sucb  services  as  are  incident  to  bis 
employment,  at  a  fixed  price  per  montb,  if  be  quits  sucb  serv- 
ice before  tbe  expiration  of  tbe  number  of  montbs  agreed 
upon,  witbout  a  good  and  sufficient  cause,  and  witbout  tbe 
consent  of  bis  employer,  be  cannot  recover  for  tbe  work  wbicb 
be  bas  already  performed.  Ilensell  vs.  Errickson^  28  111.,  257; 
2  Pars,  on  Cont,  36. 

Tbe  court  instructs  you,  tbat  wbere  a  party  agrees  to  labor 
for  a  year  for  a  certain  sum,  be  must  labor  for  tbat  time  to  be 
entitled  to  any  compensation,  unless  be  leaves  witb  tbe  con- 
sent of  bis  employer,  or  tbe  treatment  and  conduct  of  tbe  em- 
ployer towards  bim  is  sucb  as  to  reasonably  justify  bim  in 
leaving.  If  be  quits  before  tbe  expiration  of  tbe  time  for 
wbicb  be  agreed  to  labor,  witbout  any  sufficient  cause,  or  for 
any  cause  wbicb  be  bas  bimself  wrongfully  provoked,  be  can- 
not recover  for  tbe  time  be  bas  labored. 

§  12.  Payment  a  Condition  Precedent. — If  tbe  jury  believe, 
from  tbe  evidence,  tbat  tbe  services  claimed  and  sued  for'  in 
tbis  suit,  were  rendered  under  a  contract  to  work  for  a  longer 
time  tban  tbe  plaintiff  did  work,  and  tbat  tbe  defendant  was 
to  make  montbly  payments  for  sucb  services,  by  tbe  terms  of 
tbe  same  contract,  and  tbat  be  failed  to  make  sucb  payments 
as  stipulated,  tben,  upon  sucb  failure,  tbe  plaintiff  bad  a  rigbt 
to  abandon  tbe  service  and  to  collect  of  tbe  defendant  wbat 
tbe  services  rendered  would  amount  to  at  tbe  stipulated  price. 
Folliott  vs.  Ilunt,  21  HI.,  654. 
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§  13.  Bni^den  of  Proof. — If  the  jury  believe,  from  the  evi- 
dence, that  the  plaintiff  made  a  contract  with  defendant  to 
work  for  him  {eight)  months  from,  etc.  (or  to  work  from  that 
time  nntil  defendant's  corn  should  be  gathered  in  the  fall),  at 
an  agreed  price  per  month,  and  if  the  jury  further  believe, 
from  the  evidence,  that  before  the  end  of  the  term  so  agreed 
upon  the  plaintiff  left  the  employ  of  the  defendant,  then  the 
burden  of  proof  is  upon  the  plaintiff  to  show,  by  a  preponder- 
ance of  evidence,  that  he  left  with  defendant's  consent,  or  was 
discharged  by  him,  or  that  the  plaintiff  had  just  and  reasonable 
cause  for  leaving  when  he  did,  otherwise  he  can  recover  noth- 
ing for  the  work  done  under  such  contract. 

§  14:.  Pretext  for  Leaving. — ^If  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  agreed  to  work  for  the  defendant, 
at  a  stipulated  price  for  the  period  of  {one  year)y  if  they  could 
agree,  then,  in  order  to  justify  the  plaintiff  in  leaving  defend- 
ant's service  before  the  expiration  of  that  period,  if  it  appears 
from  the  evidence  that  he  did  so  leave,  there  must  have  been 
some  good  reason  for  disagreeing  with,  and  becoming  dissat- 
isfied with,  the  defendant.  The  plaintiff  would  have  no  right 
to  manufacture  a  pretext  for  disagreeing  with  the  defendant, 
and  then  take  advantage  of  that  Whether  such  good  reasons 
did  exist  in  this  case  is  a  question  of  fact  to  be  determined  by 
the  jury  from  the  evidence. 

§  15.  Must  be  Substantial  Cause  for  Leaving,  etc. — The  court 
further  instructs  the  jury,  that  when  a  person  hires  out  to 
work  for  another  for  a  certain  fixed  time,  he  has  no  right,  on 
account  of  any  frivolous  or  fanciful  disagreement  with  his 
employer,  or  his  employer's  family,  to  break  such  contract 
and  leave  his  employer's  service.  In  order  to  justify  such 
leaving  there  must  be  some  good  and  substantial  cause,  which 
the  jury  can  say,  from  the  evidence,  would  justify  a  reason- 
able person  in  leaving  such  employment,  or  else  the  employer 
must  in  some  manner  prevent  or  waive  a  further  performance 
of  the  contract. 

Note. — ^The  doctrine  announced  in  the  foregoing  instructions  regarding 
the  right  of  recovery  of  an  employe,  leaving  his  employer's  service  without 
good  cause,  before  the  expiration  of  the  time  for  which  he  was  hired,  is  not 


WOBK,   LAHOB  AND  8XBYICES.  621 

acknowledged  in  some  states.  Tfc  is  h(*1d,  in  these  states,  that,  in  such  cases^ 
if  the  employer  has  derived  any  benofit  from  the  labor  performed,  over  and 
above  the  damage  resulting  to  hini  from  the  breach  of  the  contract,  the  law, 
therenpon,  raises  an  implied  promise  to  pay  to  the  extent  of  the  reasonable 
worth  of  the  excess.  In  such  cases  the  next  five  instructions  will  be 
proper. 

§  16.  Entire  Contract — Rale  of  Damages. — The  law  18,  that 
when  a  persdn  agrees  to  work  for  another  for  a  fixed  and  def- 
inite period,  and  he  performs  labor  under  such  contract  which 
is  of  benefit  or  valno  to  the  employer,  and  tlien  leaves  before 
the  expiration  of  the  term  for  which  he  was  hired,  without 
his  employer's  consent  and  without  reasonable  cause,  although 
he  cannot  enforce  payment,  according  to  the  contract,  he  is 
entitled  to  recover  what  his  services  are  reasonably  worth, 
over  and  above  the  damages  sustained  by  the  employer  from 
the  breach  of  the  contract  by  the  laborer,  less  •any  payments 
which  may  have  been  made  on  the  contract.  2  Pars,  on 
Cent,  38;  Pixler  vs.  Nichols^  8  la.,  106;  Britton  vs.  Tur- 
ner j  6  N.  H.,  4:81;  J^entoji  vs.  Clarice^  11  Vt,  560;  Halston 
vs.  Kohl^  30  Ohio  St.,  92;  EaJcin  vs.  HarrisoTiy  4  McCord, ' 
249. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  per- 
formed any  work  for  defendant,  as  claimed,  and  that  the 
services  were  of  any  benefit  to  the  defendant,  and  that  the 
same  have  not  been  fully  paid  for,  then,  although  you  may 
further  find  that  the  work  was  done  under  an  agreement  to 
work  for  a  definite  time,  at  a  given  price,  and  that  plaintiff 
left  such  employment  before  the  expiration  of  that  time,  with- 
out defendant's  consent,  and  without  any  good  or  reasonable 
cause  therefor,  still,  the  plaintiff  is  entitled  to  receive  pay  for 
such  services  what  they  were  reasonably  worth;  unless  you 
further  believe,  from  the  evidence,  that  the  defendant  sus- 
tained damage  in  consequence  of  plaintiff's  so  leaving,  in  which 
case  plaintiff  will  be  entitled  to  recover  what  such  services  were 
reasonably  worth  over  and  above  such  dama^^es,  if  anything, 
less  the  payments  which  have  been  made  thereon,  if  any  are 
shown  by  the  evidence. 

If  you  believe,  from  the  evidence,  that  plaintiff  performed 
labor  for  the  defendant,  as  claimed  by  him,  and  that  such  labor 
was  performed  under  a  contract  to  work  for  defendant  for  a 
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fixed  and  definite  period  of  time,  and  that  sucli  services  were 
of  benefit  or  value  to  the  defendant,  and  have  not  been  paid 
for  in  full,  and,  further,  that  plaintiff  left  defendant's  employ 
before  the  expiration  of  said  period  of  time  without  any  good 
or  reasonable  cause  therefor,  then  the  plaintiff  is  entitled  to 
recover  what  such  services  were  reasonably  worth,  if  anything, 
over  and  above  the  damages  sustained  by  the  defendant,  if  any 
are  shown  by  the  evidence  to  have  been  sustaine'd  by  him,  on 
account  of  the  plaintiff's  so  leaving,  less  any  payments  which 
have  been  made  to  the  plaintiff  on  account  of  such  work,  if 
any  are  sliown  by  the  evidence. 

The  court  instructs  you,  as  a  matter  of  law,  that  if  one  per- 
son agrees  to  work  for  another  for  a  fixed  and  definite  period 
of  time,  at  an  agreed  jn'ice,  to  be  paid  at  the  expiration  of  the 
time,  or  from  time  to  time,  as  the  work  progresses,  and  the 
laborer  leave»  the  service  of  his  employer  before  the  expira- 
tion of  the  full  time  of  his  employment,  without  some  good 
and  reasonable  cause  therefor,  and  against  the  will  of  the  em- 
ployer, then  he  will  only  be  entitled  to  receive  for  the  work 
actually  done  what  the  same  was  reasonably  worth,  over  and 
above  the  damages,  if  any,  sustained  by  the  employer,  in  con- 
sequence of  the  laborer  leaving  before  the  time  fixed  in  that 
behalf. 

If  you  believe,  from  the  evidence,  that  some  time  on  or 
about,  etc.,  the  plaintiff  and  defendant  entered  into  a  contract 
by  which  the  plaintiff  agreed  to  work  for  the  defendant  for 

the  period  of months  from,  etc.,  at  the  agreed  price  of 

$ per  month,  to  be  paid  monthly,  and  that  the  work  sued 

for  in  this  case  was  done  under  that  contract,  and  if  you  fur- 
ther believe,  from  the  evidence,  that  without  any  gt  oJ  or 
reasonable  cause  therefor  the  plaintiff  left  the  defendant's  em- 
ploy before  the  expiration  of  the  time  fixed  in  the  contract, 
and  without  the  consent  of  defendant,  and  that  the  defendant 
was  thereby  damaged,  then  the  plaintiff  can  only  recover  the 
reasonable  value  of  his  services  over  and  above  such  damage; 
and  if  you  believe,  from  the  evidence,  that  such  services  were 
reasonably  worth  no  more  than  the  amount  of  such  damage, 
then  you  should  find  for  the  defendant 

§  17.  Mast  Demean  Himself  Respectfinlly. — The  court  instructs 
the  jury,  that  when  a  person  is  employed  by  another  he  must, 
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in  his  iDtercourso  with  his  employer  and  those  having  control 
of  his  busiueSs,  and  with  those  doing  business  with  such  em- 
ployer, abstain  from  all  vulgarity  and  obscenity  of  language 
and  conduct  if  required  to  do  so,  and  must  be  respectful  and 
obedient  to  tiie  reasonable  commands  of  his  employer  and 
^hose  having  control  of  his  business.  And  a  faihire  in  any  of 
these  requirements  would  bo  good  ground  for  discharging  such 
person  before  his  term  of  employment  expires.  Eamlin  et  ah 
vs.  Bace,  78  111.,  422;  Brink  vs^ Fay,  7  Daly  (N.  T.),  5G2. 

§  18.  Leaving  on  Account  of  Sickness. — Tlie  jury  are  in- 
stracted,  that  even  if  they  believe,  from  the  evidence  that  the 
work  sued  for  in  this  case  was  done  under  a  special  contract, 
by  which  the  plaintiff  agreed  to  work  for  a  fixed  and  specified 
time,  and  that  plaintiff  left  defendant's  em))loy  before  the  ex- 
piration of  that  time,  slill,  if  the  jury  further  believe,  from 
the  evidence,  that  plaintiff  was  com[)elIed  to  so  quit  work  on 
account  of  sickness  (or  on  account  of  sore  ej'cs),  then  he  would 
be  entitled  to  recover  for  the  time  he  actually  did  work  at  the 
agreed  price,  if  the  jury  find,  from  the  evidence,  that  there 
was  an  agi-eed  price  between  the  parties;  and  if  the  jury  find 
there  was  no  agreed  price,  then  what  such  labor  was  reasonably 
worth.  Hubba/rd  vs.  Belderiy  27  Vt.,  645;  Greai  vs.  Gilbe?*t, 
21  Wis.,  395. 

§  19.  Discharged  op  Compelled  to  Leave,  etc. — The  court  in- 
structs the  jury,  that  while  the  law  is  that  a  person  who  en- 
gages to  labor  for  another  for  a  specified  period,  at  a  given 
price,  has  no  right  to  recover  for  his  work,  etc.,  unless  he  per- 
forms his  entire  contract,  or  is  excused  therefrom  by  the  em- 
ployer, or  is,  in  some  manner,  justified  in  quitting  before  the 
expiration  of  the  time;  yet  if  he  is  prevented  from  performing 
his  contract  by  the  employer,  or  is  discharged  from  his  em- 
ployment, or  is,  from  ilKusage,  compelled  to  abandon  the  serv- 
ice, he  may  then  recover  what  his  labor,  actually  performed, 
will  amount  to  at  the  contract  price.  Angel  vs.  Hanna^  22 
111.,  429;  Mitchell  vs.  Scott,  41  Mich.,  108;  Welib  vs.  TJ.  M. 
L.  Ins.  Co.,  5  Mb.  App.,  51. 

§  20.     Discharge  without  Good  Cause — ^^leasnre  of  Damages. — 

That  when  one  person  hires  another  to  work  for  him  for  a 
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definite,  fixed  time,  at  an  agreed  price  for  the  whole  time,  or 
at  so  much  per  month,  the  employer  cannot  legaMj  discliarge 
the  workman  without  hifi  consent,  or  without  some  good  and 
reasonable  cause,  until  the  expiration  of  such  time;  and  if  ho 
does  do  so  he  will  still  be  liable  to  the  workman  for  the  full 
amount  of  his  waives  for  the  whole  time  covered  by  the  origi- 
nal agreement,  except  that  in  case  the  workman  earns  any- 
thing, or  by  reasonable  exertion  and  effort  might  have  earned 
something  during  the  unexpired  portion  of  the  time,  then 
the  employer  will  be  entitled  to  a  credit  for  the  sum  so 
earned,  or  that  might  have  been  earned,  by  the  use  of  reason- 
able effort  and  diligence  directed  to  that  end.  Fowler  vs. 
Armour^  24  Ala.,  194;  King  vs.  JSteireUy  44  Penn.  St.,  99; 
Hicks  vs.  YateSy  5  Ind.,  115. 

If  you  believe,  from  the  evidence,  that  on  or  about,  etc., 
the  defendant  employed  the  plaintiff  to  make  cheese  for  him 
during  the  cheese-making  season  of  A.  D.  18 — ,  and  agreed 

to  pay  him  for  his  services  at  the  rate  of  $ per  day,  and 

that  afterwards  the  plaintiff  commenced  to  work  for  defend, 
ant  under  said  contract,  and  that,  before  the  end  of  such  season, 
defendant  discharged  plaintiff  from  such  employment  without 
the  fault  of  the  plaintiff,  and  against  his  will,  then  the  plaint- 
iff is  entitled  to  recover,  at  the  rate  of  $ per  day,  for  all 

that  portion  of  the  unexpired  term  after  said  discharge,  during 
which,  the  evidence  shows,  he  was  necessarily  unemployed  by 
reason  of  such  discharge,  if  yon  believe,  from  the  evidence, 
that  he  was  during  any  portion  of  said  time  necessarily  unem- 
ployed by  reason  of  such  discharge. 

§  21.  Workman  Most  Avoid  Unnecessary  Damage. — Tlie  court 
instructs  the  jury,  that  when  a  person  hired  to  work  for  an- 
other for  a  fixed  and  definite  time  is  wrongfully  discharged 
by  his  employers  before  the  time  expires,  he  nfust  use  all  rea" 
Bonable  means  and  efforts  to  find  other  employment  during 
the  unexpired  time  covered  by  the  contract,  so  as  to  avoid 
unnecessary  damage  to  himself  by  reason  of  such  discharge. 
The  object  of  the  law  in  such  cases  is  to  pay  the  workman 
for  the  labor  performed  by  him,  and  a^so  to  compensate  him 
for  any  damage  resulting  to  him  from  such  discharge,  and 
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wliich  could  not  bo  avoided  by  reasonable  effort  on  liis  r^rt. 
Heame  vs.  Oarreit^  49  Tex.,  619, 

§  22.  Services  bya  Member  of  the  Family. — Tlie  conrt  instmcta 
tlie  jury,  that  while  it  is  the  general  rule  of  law,  that  where 
one  renders  services  for  another,  which  are  accepted  by  the 
other,  the  law  will  imply  a  promise  to  pay  for  such  services; 
yet,  if  such  services  are  rendered  by  one  who  is  a  member  of 
the  family,  receiving  support  therein  as  such,  then  no  such 
implication  arises;  nor  can  a  recovery  be  had  for  services  so 
rendered,  except  upon  evidence,  showing  a  promise  to  pay  for 
the  same,  or  such  facts  and  circumstances  as  lead  the  jury  to 
believe,  from  the  evidence,  that  it  was  understood  by  the 
parties  that  the  services  were  to  be  paid  for.  Thorp  v%.  Bate- 
man^  37  Mich.,  68;  Smith  vs.  Johnson^  45  la.,  308;  Sprague 
vs.  Waldo,  38  Vt,  139;  Davis  vs.  Goodenow^  27  Vt.,  715; 
Hays  vs.  McCmneU,  42  Ind.,  285. 

If  you  believe,  tint  during  the  time  in  question,  the  plaint- 
iff was  living  in  defoinlant's  family  as  a  member  thereof,  that 
he  was  clothed  and  fed  Ijy  defendant,  that  he  was  cared  for 
in  sickness  and  in  health  by  other  members  of  defendant's 
family,  and  in  all  respects  treated  as  .a  member  of  the  family, 
then  the  law  will  not  imply  a  promise  on  the  part  of  the  de- 
fendant to  pay  for  the  services  rendered  during  that  time,  and 
in  such  case  he  should  not  recover  for  such  services:  unless  you 
further  believe,  from  the  evidence,  that  defendant  has  prom- 
ised to  pay  for  the  same,  or  unless  the  facts  and  circumstances 
proved  lead  you  to  believe,  from  the  evidence,  that  there  was 
an  understanding  between  tlie  parties  that  plaintiff  was  work- 
ing for  wages. 

If  yon  believe,  from  the  evidence,  that  plaintiff  was  a  mem- 
ber of  defendant's  family  during  the  whole  of  the  time  for 
which  the  services  in  question  are  charged,  and  was  treated 
and  cared  for  the  same  as  the  other  members  of  his  family, 
then  there  is  no  implied  promise  raised  to  pay  for  any  services 
he  may  have  performed,  simply  from  the  fact  that  defendant 
accepted  the  services  and  received  the  benefit  thereof. 

%  23.     Stranger  a  Member  of  the  Family. — If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  worked  for  defendant,  and 
40 
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that  his  time  and  labor  were  reasonably  worth  more  than  his 
board  and  washing,  then  the  plaintiff  is  entitled  to  recover 
what  his  time  and  services  were  reasonably  worth,  over  and 
above  what  he  has  received  or  been  paid,  if  anything,  as  shown 
by  the  evidence ;  unless  the  evidence  further  shows  that  the 
plaintiff  agreed  to  do  the  work  for  his  board  and  washing,  or 
that  there  was  some  other  special  contract  between  the  parties 
fixing  the  price  of  the  labor.  Wells  vs.  PerkinSj  43  "Wis., 
160 ;  Sword  vs.  Keith,  31  Mich.,  247. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  per- 
formed labor  for  the  defendant  for  which  he  has  not  been 
paid,  and  that  snch  labor  and  services  were  reasonably  worth 
more  than  the  price  of  his  board  and  washing,  then,  before 
the  defendant  can  avail  himself  of  the  defense  that  plaintiff 
agreed  to  work  for  his  board  and  washing,  the  defendant  must 
prove  the  existence  of  such  a  contract  by  a  preponderance  of 
evidence.  And  if  you  find  that  the  evidence  bearing  upon 
this  point  is  in  favor  of  the  plaintiff,  or  that  it  is  equally  bal- 
anced, then  you  should  allow  the  plaintiff  what  his  services 
were  reasonably  worth,  over  and  above  what  he  has  had,  as 
shown  by  the  evidence. 

§  24.  Sei-viccs  of  Child. — The  court  instructs  the  jury,  that 
although  a  child  may  be  over  age,  still,  as  long  as  the  relation 
of  parent  and  child  continues  to  exist  the  same  as  before  he 
became  of  age,  the  law  raises  no  implied  promise  to  pay  for 
the  services  of  the  child.  Miller  vs.  Miller^  16  111.,  296; 
Hart  vs.  Bess,  41  Mo.,  441;  Wells  vs.  Perlins,  43  Wis.,  160; 
Adams  vs.  Adams,  23  Ind.,  50;  Smith  vs.  Smith,  30  N.  J.  Eq., 
564. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  con- 
tinued to  reside  with  his  father  after  becoming  of  ago,  and  was 
treated  as  a  member  of  the  family  the  same  as  before  coming 
of  age,  then,  to  entitle  him  to  recover  for  services  performed 
during  that  period  of  time,  you  must  believe,  from  the  evi- 
dence, that  at  the  time  the  services  we^o  rendered,  it  was 
expected  by  both  parties  that  he  should  be  paid  for  such  serv- 
ices, or  else  that  the  circumstances  were  such  as  to  reason- 
ably justify  the  plaintiff  in  expecting  pay  for  his  services. 

If  you  believe,  from  the  evidence,  that  when  the  services 
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in  qnestion  were  performed,  the  plaintiff  lived  with  his  father, 
the  same  as  his  other  children  did,  and  apparently  the  same  as 
he  had  done  before  coming  of  age ;  then  to  entitle  him  to 
recover,  it  is  incumbent  upon  the  plaintiff  to  prove,  by  a  pre- 
ponderance of  evidence,  an  express  hiring  or  promise  to  pay, 
or  circumstances  from  which  such  hiring  or  promise  may 
reasonably  be  inferred.  Steel  vs.  Steel,  12  Penn.  St,  64; 
nihlish  vs.  Eibliah,  71  Ind.,  27. 

Ordinarily  when  one  person  does  work  for  another  who 
knowingly  permits  the  work  to  be  done  for  him  and  he 
receives  the  benefit  thereof,  the  law  raises  a  presumption  that 
the  laborer  is  to  be  paid  for  his  labor,  but  there  is  no  such 
presumption  between  father  and  son  while  living  together  in 
the  same  family  and  one  does  work  for  the  other. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  was 
living  with  his  father  as  a  member  of  his  father's  family  when 
the  work  in  question  was  done,  then  it  is  not  enough  that  the 
plaintiff  intended  or  expected  to  be  paid  for  his  labor — this 
intention  or  expectation  must  have  been  mutual.  It  is  not 
necessary  that  there  should  have  been  any  express  contract  in 
60  many  words  between  the  ]\'irties,  but  besides  the  mere 
doing  of  the  work  under  the  direction  of  the  father,  in  order 
to  warrant  a  verdict  for  the  plaintiff,  the  jury  must  believe, 
from  the  evidence,  that  when  the  work  was  done  there  was  an 
expectation  of  receiving  pay  on  the  part  of  the  plaintiff  and 
an  intention  to  pay  on  the  part  of  the  father.  Millish  vs. 
HiblisK  71  Ind.,  27. 

§  25.  When  Promise  may  be  Inferred. — If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff,  after  becoming  of  age, 
and  during  the  time  in  question,  was  treated  differently  from 
the  other  childi*en  of  the  family,  and  did  the  work  of  a  serv- 
ant, and  was  treated  as  such,  then  these  are  circumstances 
which  the  jury  may  consider,  with  all  the  other  evidence  in 
the  case,  in  determining  whether  the  parties  expected  and 
understood  that  compensation  should  be  made  for  plaintiifs 
labor  and  services. 

§  26.  Emancipation  of  Minor. — A  father,  by  agreement  with 
his  minor  child,  may  relinquish  to  the  latter  the  right   which 
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he  would  otherwise  have  to  his  services,  and  may  authorize 
those  who  employ  him  to  pay  him  his  wages,  and  he  will  then 
have  no  rio;ht  to  demand  those  wages,  eitJier  from  the  em- 
ployer or  from  the  child.  Moiiagham,  vs.  School  DisLy  etc., 
88  Wis,,  100. 

You  are  instructed,  that  while  it  is  in  general  true  that  a 
father  is  entitled  to  tlie  services  and  earnings  of  his  son,  until 
he  arrives  at  the  age  of  twenty-one  years,  still,  the  father  may 
emancipate  his  minor  son,  and  by  agreement  with  him  relin- 
quish the  right  which  he  would  otherwise  have  to  the  son's 
services  and  earnings.  And  this  the  father  may  do,  although 
he  is  insolvent  at  the  time.  Wa7nbold  vs.  Viok,  50  Wis.,  456. 
If  you  believe,  from  the  evidence,  that  A.  B.,  the  son  of 
the  plaintiff,  made  a  contract  upon  his  own  account  with  the 
defendant,  by  which  he  agreed  to  wort  for  the  defendant 
from,  etc.,  and  defendant  was  to  pay  him,  etc.,  and  that  the 
work  for  which  this  suit  is  brought  was  done  by  the  said  A. 
B.  under  said  contract,  and  if  the  jury  further  believe,  from 
the  evidence,  that  such  contract  for  services  by  the  said  A.  B. 
was  made  with  the  knowledge  and  conucntof  the  said  plaintiff, 
or  that  tie  plaintiff  knew  of  the  existence  of  such  contract 
while  the  work  was  progressing,  and  did  not  repudiate  the 
contract  or  notify  the  defendant  of  his  objection  thereto,  then 
the  son  was  entitled  to  receive  his  own  earnings,  and  a  pay- 
ment to  the  son  would  be  a  good  payment.  Burdsall  vs. 
Waggoner^  4  Col.,  261. 

§  27.     Minor  Can  only  Disaffirm  Contract  after  Majority — {By 

Statute), — By  the  laws  of  this  state  a  minor  is  bound  by  his 
contracts  unless  he  disaffirms  them  within  a  reasonable  time 
after  attaining  his  majority;  disaffirmance  before  majority  is 
of  no  effect.  If  a  minor  renders  personal  services  under  a 
contract,  and  accepts  payment  for  them  according]:  to  the  con- 
tract, he  cannot  maintain  an  action  by  his  next  friend  to 
recover  again.  Murphy  vs.  Johmon^  45  la.,  57;  Jone^  vs, 
JoiieSy  46  la.,  466. 

§  28.  Gratuitons  Labor. — That  while  the  law  will  in  general 
hold  a  party  for  whom  work  has  been  performed,  with  his 
knowledge  and  consent,  liable  to  pay  for  the  same,  yet  a  party 
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is  nndcr  no  obligation  to  pay  for  work  done  by  one  who  vol- 
unteers to  do  it  without  pay,  or  as  a  gratuity;  and  the  fact 
that  such  work  has  been  beneficial  to  the  psirty  for  whom  it 
was  done,  creates  no  obligation  to  pay  for  it,  if,  at  the  time 
it  was  being  done,  it  was  understood  by  the  parties  to  bo  gra- 
tuitous. 

If  you  believe,  from  the  evidence,  that  the  plaintiff  made 
his  home  at  defendant's  house  during  the  time  for  which  he 
claims  pay  for  his  services,  and  that  he  did  not,  at  that  time, 
intend  to  charge  the  defendant  for  the  services  he  rendered, 
and  both  the  parties  regarded  the  same  as  a  donation,  or  as  an 
equivalent  for  living  at  defendant's  house,  then  he  cannot  re- 
cover for  such  services  in  this  suit  Broughton  vs.  &m.a/rt^  59 
m.,  440;  Morris  vs.  Barnes^  35  Mo.,  412. 

Labor  done,  and  services  rendered  by  one  person  for  an- 
other, without  the  knowledge  or  request  of  the  person  for 
whom  the  work  is  done  or  service  rendered,  no  matter  how 
meritorious  or  beneficial  to  the  latter,  afford  no  ground  of  ac- 
tion in  favor  of  the  person  doing  the  work,  or  rendering  the 
service.     Bartholomew  vs.  Jackson^  20  John.,  28. 

And  in  this  case,  though  you  may  believe,  from  the  evi- 
dence, that  the  plaintiff  rendered  services  which  were  of  valua 
and  beneficial  to  the  defendant  in  saving  his  ci'ops,  still,  if 
you  further  believe,  from  the  evidence,  that  such  services 
were  rendered  without  the  knowledge  or  request  of  the  de- 
fendant, and  that  he  has  never  agreed  to  pay  for  the  same, 
then  the  plaintiff  cannot  recover  for  such  services.  Coe  vs. 
Wager,  42  Mich.,  49. 

§  29.  A;n*eed  Price  Must  Govern. — If  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  rendered  the  services  for  the 
defendant,  as  claimed  and  sued  for  in  this  case,  at  an  agreed 
price,  and  that  he  has  not  been  fully  paid  for  the  same,  then 
the  jury  should  render  a  verdict  in  favor  of  the  plaintiff  for 
such  an  amount  as  the  services  actually  rendered  would  come 
to  at  the  stipulated  price,  less  such  an  amount  as  the  jury  be- 
lieve, from  tlie  evidence,  has  been  paid  thereon. 

§  30.  Contract," Presumed  to  Continue,  When. — The  court  in- 
structs the  jury,  that  where  a  person  enters  the  employ  of 
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another  under  a  special  contract,  fixing  the  time  of  service  and 
the  price  to  be  paid  therefor,  and  he  continues  in  such  em- 
ployment after  the  term  has  ended,  without  any  new  contract 
or  agreement,  he  will  be  considered  as  holding  under  the 
original  contract,  so  far  as  the  price  of  his  labor  is  concerned. 
G.  i&  B.  S.  Mch.  Co,  vs.  Bulkley,  48  111.,  189 ;  Tail  vs.  N. 
e/.,  e^c,  Cb.,  32  Barb.,  564;  Ranch  vs,  Albright^  36  Penn  St, 
367. 

If  you  believe,  from  the  evidence,  that  there  was  no  con- 
tract between  plaintiff  and  defendant  that  plaintiff  should  work 
for  defendant  for  any  definite  period  of  time,  you  should  find 
for  the  plaintiff  for  the  time  he  did  work,  if  any,  at  the  rate 
per  month  agreed  upon,  if  you  find,  from  the  evidence,  that 
any  price  was  agreed  upon  between  the  parties. 

§  31.  Evidence  of  Reasonable  Worth. — If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  did  the  work  in  question, 
as  claimed,  and  that  there  was  no  special  contract  as  to  the 
price,  then,  in  coming  at  the  value  of  the  services,  the  jury 
should  take  into  account  the  nature  of  his  employment,  tlie 
kind  of  service  required  of  him,  and  the  degree  of  care  and 
attention  bestowed  by  him  on  the  defendant's  affairs,  so  far  as 
these  things  have  been  shown  by  the  evidence,  if  they  do  so 
appear. 

If,  in  this  case,  you  find  for  the  plaintiff,  and  you  believe, 
from  the  evidence,  that  no  special  price  was  agreed  upon,  then, 
in  arriving  at  the  value  of  the  services,  you  should  consider 
the  means  of  knowledge  of  such  value  possessed  by  the  several 
witnesses  who  have  testified  in  relation  to  such  value.  Those 
witnesses  who  helped  to  do  the  work,  if  any  such  are  shown 
by  the  proof,  all  things  being  equal,  would  generally  afford 
better  and  more  reliable  evidence  of  such  value  than  those 
who  speak  from  theory  or  general  knowledge  only,  especially 
if  the  evidence  shows  that  they  never  did  such  work  or  saw  it 
done. 

§  32.  Bnrden  of  Proof  of  Payment. — Tlie  jury  are  instructed, 
that  the  burden  of  proof  as  to  any  payment  claimed  to  have 
been  made  to  the  plaintiff  for  services  rendered,  is  upon  the 
defendant.     And  in  case  of  a  confiict  of  testimonv  as  to  such 
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payments,  tlio  rulo  of  law  is,  that  if  the  weight  of  evidence 
against  the  payment  exceeds,  or  even  only  equals  the  weight 
of  evidence  in  favor  of  their  having  been  made,  then  the  jury 
should  consider  such  payments  not  proved. 

§  33.  Offer  to  Compromise. — The  Jury  are  instructed,  that  the 
plaintiflE  is  in  no  manner  bound  by  any  offer  that  he  may  have 

made  to  accept  $ in  settlement  of  his  claim;  provided  the 

jury  believe,  from  the  evidence,  tliat  such  oflfer  was  made 
solely  for  the  purpose  of  bringing  about  an  amicable  settle- 
ment with  defendant,  or  by  way  of  compromise;  nor  in  such 
case  should  such  offer  be  regarded  as  an  admission  that  no 
more  than  that  sum  was  due.  Monell  vs.  JBurns,  4  Denio, 
121. 

§  34.  Effect  of  Pleading  Set-Off. — The  court  instructs  the 
jury,  that  the  defendant  has  pleaded  in  this  case  a  plea  oi  set- 
off, accompanied  by  a  bill  of  particulars,  in  which  he  has 
charged  the  plaintiff  for  board  and  clothes,  etc.,  during  the 
entire  period  of  time  in  question,  and  the  fact  of  pleading 
such  plea  and  making  such  charges  are  circninstances  proper 
to  be  taken  into  consideration  by  the  jury,  together  with  all 
the  evidence  in  the  case,  in  determining  whether  or  not  it  was 
understood  by  defendant  at  the  time  that  plaintiff  was  perform- 
ing the  services  in  question  without  any  expectation  of  pay 
tlierefor. 

The  court  instructs  you,  that  the  defendant  has  pleaded  in 
this  case  non-assumpsit  and  set-off;  that  by  thus  pleading  the 
defendant  does  not  admit  the  contract  relied  upon  by  the 
plaintiff;  an  implied  contract  as  well  as  a  special  contract  is 
denied  by  the  plea  of  .non-assumpsit,  and  the  plaintiff  is 
required  to  prove  hiscase,  by  a  preponderance  of  the  evidence 
before  he  is  entitled  to  recover,  notwithstanding  the  plea  of 
set-off;  and  unless  you  find  the  greater  weight  of  evidence  in 
favor  of  the  plaintiff's  claim,  you  should  find  for  the  defend- 
ant. 

One  promise  is  a  sufficient  consideration  to  support  another 
promise,  and  where  a  person  does  an  act  beneficial  to  another, 
or  agrees  to  do  so,  that  forms  a  suflSeient  considemtion  to 
support  an  agreement  to  pay  for  the  same. 
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§  35.  Written  Ck>ntract  Varied  by  Parol. — A.  contract  tinder 
seal  may  be  charged  by  a  sabseqiient  verbal  agreement  to  pay 
an  additional  sum  for  the  same  work  and  materials  mentioned 
in  the  agreement  And  in  this  case,  if  the  jury  believe,  from 
the  evidence,  that  there  was  a  subsequent  verbal  agreement 
between  the  parties,  varying  the  terms  of  the  written  agree- 
ment, and  that  the  work  in  question  was  done  in  compliance 
with  the  latter  agreement,  it  will  be  binding  between  the 
parties.  Cook  vs.  Murjpihy^  70  HI.,  96j  Seaman  vs.  QRa/rra^ 
29  Mich.,  66. 
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Ssa    1.  PreBnmption  of  innocence — Degree  of  proof. 

2.  Every  allegation  must  be  proved. 

8.  Prisoner  entitled  to  every  reasonable  hypothesis. 

4.  Probability  not  sufficient. 

5.  Preponderance  of  evidence  not  sufficient. 

6.  Crime  must  be  proved  beyond  a  reasonable  doubt. 

7.  All  the  evidence  should  be  considered. 

8.  The  guilty  ninety-nine. 

9.  The  jury  should  endeavor  to  reconcile  testimony. 

10.  Want  of  motive. 

11.  Accused  under  no  obligation  to  testify. 

12.  Failure  to  testify — l^o  presumption  against  the  defendant.    * 
18.  Testimony  of  accused  to  be  weighed  by  the  jury. 

14.  Testimony  of  the  accused  should  be  considered  by  the  jury. 

15.  Circumstantial  evidence  competent. 

16.  Circumstantial  evidence  defined. 

17.  Facts  must  all  be  consistent  with  guilt  and  inconsistent  with  in- 

nocence. 

18.  Degree  of  certainty  required. 

19.  One  fact  inconsistent  with  guilt. 

20.  Direct  evidence  not  required. 

21.  Admission  in  criminal  cases — Mu^t  all  be  taken  together. 

22.  Confessions  must  be  treated  like  other  evidence. 

23.  Confessions  to  be  received  with  caution. 

24.  Confessions,  when  corroborated. 

25.  When  sufficient  to  convict. 

26.  Testimony  of  accomplice. 

27.  Fabrication  of  testimony. 

28.  Contradictory  and  inconsistent  statements. 

29.  One  witness  sufficient,  when. 

80.  The  crime  charged  must  be  proved. 

81.  Statements  of  prosecuting  attorney  not  based  on  evidence. 

82.  Reasonable  doubt  defined. 

83.  Duty  of  the  jury  to  determine  doubts. 

84.  Reasonable  doubt  in  circumstantial  evidence. 

85.  Attempt  to  escape — How  considered. 

86.  Jury  the  judges  of  the  law  in  some  States. 

87.  Alibi,  proof  of. 

88.  Alibf  need  not  be  proved  beyond  a  reasonable  doubt. 
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39.  Alibi — Burden  of  proof. 

40.  Doubt  as  to  identity  of  defendant. 

41.  Proof  of  identity. 

42.  Good  character  presumed. 

43.  Former  good  character  proved. 

44.  Omisjsion  to  prove  good  character. 

45.  Proof  of  good  character — Effect  of. 

46.  Proof  of  good  character,  when  proper. 

47.  Guilt  proved,  notwithstanding  good  character. 

NoTB. — ^The  rules  already  given  under  the  head  of  •*  Credibility  of  Wit- 
nesses— Weight  of  Testimony,*'  apply,  in  the  main,  equally  to  civil  and 
criminal  suits.  The  following  rules,  relating  to  degree  of  proof  and  weight 
of  evidence,  apply  more  especially  to  criminal  prosecutions. 

§  1.  Presnmption  of  Innocence — Degree  of  Proof. — Tlie  court 
instructs  the  jury,  that,  in  this  case,  the  law  raises  no  pre- 
sumption against  the  prisoner,  but  every  presumption  of  tho 
law  is  in  favor  of  his  innocence;  and,  in  order  to  convict  him 
of  the  crime  allef2:ed  in  the  indictment,  or  of  any  lesser  crime 
included  in  it,  every  material  fact  necessary  to  constitute  such 
crime  must  be  proved  beyond  a  reasonable  doubt;  and  if  tho 
jury  entertain  any  reasonable  doubt  upon  any  single  fact  or 
clement  necessary  to  constitute  the  crime,  it  is  your  duty  to  give 
the  prisoner  the  benefit  of  such  doubt,  and  acquit  him.  /Sfiy- 
der  vs.  Statey  59  Ind.,  105. 

§  2.  Every  Allegation  Most  be  Proved. — Tlie  court  instructs 
the  jury,  that  it  is  incumbent  upon  the  prosecution  to  prove 
every  material  allegation  of  the  indictment  as  therein  charged. 
Nothing  is  to  be  presumed  or  taken  by  implication  against 
the  defendant ;  the  law  presumes  him  innocent  of  the  crime 
with  which  he  is  charged  until  he  is  proven  guilty  beyond  a 
reasonable  doubt  by  competent  evidence.  And  if  tho  evidence, 
in  this  case,  leaves  upon  the  minds  of  the  jury  any  reasonable 
doubt  of  defendant's  guilt,  the  law  makes  it  your  duty  to  acquit 
him. 

§  8.     Prisoner  Entitled  to  Every  Reasonable  Hypothesis. — The 

defendant  is  entitled  to  every  presumption  of  innocence  com- 
patible with  the  evidence  in  the  case,  and  if  it  is  possible  tu 
account  for  the  death  of  the  deceased  upon  any  reasonable 
hypothesis  other  than  that  of  the  guilt  of  the  defendant,  then 
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it  IS  your  duty  to  so  account  for  it,  and  find  the  defendant 
not  guilty. 

§  4.  Prol)abnity  not  Sufficient. — Tlie  court  instructs  the  jury, 
that  in  criminal  cases,  even  where  the  evidence  is  so  strong 
that  it  demonstrates  the  probability  of  the  guilt  of  the  party 
accused,  still,  if  it  fails  to  establish,  beyond  a  reasonable  doubt, 
the  guilt  of  the  defendants,  or  of  one  or  more  of  them,  in 
manner  and  form  as  charged  in  the  indictment,  tlien  it  is  the 
duty  of  the  jury  to  acquit  any  defendant  or  defendants,  as  to 
whoso  guilt  they  entertain  such  reasonable  doubt 

§  5.  Preponderance  of  Evidence  not  Sufficient — That,  in  law, 
the  accused  is  always  presumed  to  be  innocent  until  his  guilt 
is  established  by  evidence;  and  to  authorize  a  conviction,  such 
guilt  must  be  established  beyond  a  reasonable  doubt — a  mere 
preponderance  of  evidence  is  not  sufficient 

§  6.  Crime  Must  be  Proved  Beyond  a  Reasonable  Donbt. — The 
court  instructs  the  jury,  that  before  a  conviction  can  be  right- 
fully claimed  by  the  people,  in  this  case,  the  truth  of  every 
material  averment  contained  in  the  indictment  must  be  proved 
to  the  satisfaction  of  the  jury,  beyond  any  reasonable  doubt. 

That,  as  a  matter  of  law,  the  defendants  are  presumed  to  be 
innocent  of  the  crime  charged  in  the  indictment  until  such 
time  as  the  gnilt  of  the  parties  charged  is  proved,  as  alleged, 
by  competent  evidence,  beyond  any  reasonable  doubt  JSress- 
ler  vs.  The  JPeople^  117  111.,  424. 

§  7.  All  the  Evidence  Shonld  be  Considered. — That  in  order  to 
fairly  determine  whether  the  defendants  are  proven  guilty  of 
the  crime  of  Q)UTgla/ry\  in  manner  and  form  as  charged  in  the 
indictment,  beyond  any  reasonable  doubt,  as  the  law  requires, 
the  jury  should  take  into  consideration  all  of  the  evidence 
elicited  from  the  defendants'  witnesses,  as  well  as  that  detailed 
for  the  prosecution ;  and  if,  after  a  full  and  dispassionate  con- 
sideration of  all  the  evidence  in  the  case,  you  still  entertain 
any  reasonable  doubt  as  to  whether  the  defendants,  or  any  of 
them,  committed  the  crime,  in  manner  and  form  as  charged  in 
the  indictment  then  you  should  acquit  the  person  or  persons 
as  to  whose  guilt  you  entertain  such  reasonable  doubt. 


636  GENERAL  INSTRUCTIONS   IN   CRIMINAL  OASES* 

§  8.  The  Gnilty  Ninety-Nine. — The  policy  of  our  law  deems 
it  better  that  many  guilty  persons  should  escape  rather  tlian 
one  innocent  person  should  be  convicted  and  punished;  so 
that,  unless  you  can  say,  after  a  careful  consideration  of  all  the 
evidence  in  the  case,  that  every  material  allegation  of  the 
indictment  is  proved  beyond  a  reasonable  doubt,  you  should 
£nd  the  defendant  not  guilty. 

§  9.  Jury  Should  Endeavor  to  Reconcile  Testimony. — The  jury 
are  instructed,  that  in  passing  upon  the  testimony  of  {deferhd- 
anfa)  witnesses,  in  this  case,  they  should  endeavor  to  reconcile 
their  testimony  with  tlie  belief  that  all  the  witnesses  have 
endeavored  to  tell  the  truth,  if  they  can  reasonably  do  so  under 
the  evidence,  and  if  reasonably  possible  atti'ibute  any  diflFer- 
ences  or  contradictions  in  their  testsmony,  if  any  exist,  to 
mistake  or  misrecol lection^  rather  than  a  willful  intention  to 
swear  falsely. 

§  10.  Want  of  Motive. — Tliat  when  the  evidence  fails  to 
show  any  motive  to  commit  the  crime  charged,  on  the  part  of 
the  accused,  this  is  a  circumstance  in  favor  of  liis  innocence. 

And,  in  this  case,  if  the  jury  find,  upon  careful  examination 
of  all  the  evidence,  that  it  fails  to  show  any  motive,  on  the 
part  of  the  accused,  to  commit  the  crime  charged  against  him, 
then  this  is  a  circumstance  which  the  jury  ought  to  consider  in 
connection  with  all  the  other  evidence  in  the  case  in  making 
up  their  verdict.     Clough  vs.  Siate^  7  Neb.,  320. 

§  11.  Accused  under  no  Obligation  to  Testify. — The  court  in- 
structs the  jury,  that  while  the  statute  of  this  state  provides 
that  a  person  charged  with  crime  may  testify  in  his  own  be- 
half, he  is  under  no  obligation  to  do  so,  and  the  statute 
expressly  declares  that  his  neglect  to  testify  shall  not  create 
any  presumption  against  him. 

§  12.  Failure  to  Testify — No  Presumption  against  Defendant. 
—The  court  instincts  the  jury,  that  while  the  statute  of  this 
state  provides  that  a  j)er6on  charged  with  crime  may  testify 
in  his  own  behalf,  he  is  under  no  obligation  to  do  so,  and  the 
statute   expressly  declares  that  his  neglect  to  testily  &hall  not 
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create  any  presumption  against  liim.  The  jury  should  decide 
the  case  with  reference  alone  to  testimony  actually  introduced 
before  them,  and  without  reference  to  what  might,  or  might 
not,  have  been  proved,  if  other  persons  had  testified! 

§  13.     Testimony  of  the  Accused  to  be  Weighed  by  the  Jury. — 

The  court  instructs  the  jury,  that  although  the*  law  makes  the 
defendants  in  this  case  competent  witnesses,  still,  the  jury  are 
the  judges  of  the  weight  which  ought  to  bo  attached,  to  their 
testimony ;  and,  in  considering  what  weight  should  be  given 
it,  the  jury  should  take  into  consideration  all  the  facts  and 
circumstances  surrounding  the  case,  as  disclosed  by  the  evi- 
dence, and  give  the  defendants'  testimony  only  such  weight  as 
they  believe  it  entitled  to,  in  view  of  all  the  facts  and  circum- 
stances proved  on  the  trial.  Bressler  vs.  ThePeople^  117  111., 
441. 

The  law  gives  persons  accused  of  crime  the  right  to  testify 
in  their  own  behalf,  but  their  credibility  and  the  weight  to  be 
given  to  their  testimony,  are  matters  exclusively  for  the  jury; 
therefore,  in  weighing  the  testimony  of  the  defendants,  A  B 
and  0  D,  in  this  case,  you  have  a  right  to  take  into  consideration 
the  manner  of  testifying,  the  reasonableness  or  unreasonableness 
of  theii'  account  of  the  transaction,  and  interest  in  the  result  of 
the  case  to  them,  as  affecting  their  credibility.  You  are  not 
required  to  receive  blindly  the  testimony  of  such  accused  per- 
sons as  true,  but  you  are  to  consider  whether  it  is  true  and 
made  in  good  faitli,  or  only  for  the  purpose  of  avoiding  con- 
viction. 

The  jury  in  criminal  cases  are  not  bound  to  believe  the  tes- 
timony of  the  defendant  any  further  than  it  may  be  corrobo- 
rated by  other  credible  evidence  in  the  case.  Hirachman  vs. 
The  FeopUy  101  111.,  568. 

In  determining  the  weight  to  be  given  to  the  testimony  of 
the  different  witnesses,  you  should  take  into  account  the  inter- 
est or  want  of  interest  they  have  in  the  case,  their  manner  on 
the  stand,  the  probability  or  improbability  of  their  testimony, 
with  all  other  circumstances  before  you  which  can  aid  you  in 
weighing  their  testimony.  The  defendant  has  testified  as  a 
witness,  and  j'ou  should  weigh  his  testimony  as  you  weigh 
that  of  any  other  witness.     Consider  his  interest  in  the  result 


038  GENERAL  INSTRUCTIONS  IN   CRIMINAL   CASES. 

of  the  case,  his  manner,  and  the  probabih'ty  or  the  improba- 
bility of  his  testimony.  Anderson  vs.  The  State^  104  Ind., 
467. 

The  rnle  of  law  which  throws  aronnd  the  defendant  the 
presumption  of  innocence,  and  requires  the  state  to  establish, 
beyond  a  reafionable  doubt,  every  material  fact  averred  in  the 
indictment,  is  not  intended  to  shield  those  who  are  actually 
guilty,  from  just  and  merited  punishment,  bat  is  the  humane 
provision  of  the  law,  which  is  intended  for  the  protection  of 
the  innocent, and  to  guard,  so  far  as  human  agencies  can,  against 
the  conviction  of  those  unjustly  accused  of  crime.  Anderson 
vs.  State,  104  Ind.,  467. 

§  14.  Testimony  of  the  Accnsed  Should  be  ConMdered  by  the 
Jury. — That  the  jury  have  no  right  to  disregard  the  testimony 
of  the  defendant  on  the  gi'ound  alone  that  he  is  a  defendant, 
and  stands  charged  with  the  commission  of  a  crime.  The  law 
presumes  the  defendant  to  be  innocent  until  he  is  proved 
guilty;  and  the  law  allows  him  to  testify  in  his  own  Ixihalf? 
and  tlie  jury  should  fairly  and  impartially  consider  his  testi- 
mony, together  with  all  the  other  evidence  in  the  case,  and  if, 
x^  f rom  all  the  evidence,  the  jury  have  any  reasonable  doubt 
A  Avhether,  at  the  time  of  the  shooting  complained  of,  the  pistol 
was  accidentally  discharged,  they  should  give  the  defendant 
the  benefit  of  the  doubt  and  acquit  hira.'^  Moses  vs.  Slate,  58 
Ala.,  117;  Nelson  vs.  Vorce,  55  Ind.,  455;  Bressler  vs.  People, 
117  111.,  441. 

§  15.  Circumstantial  Evidence  Competent  etc. — Tlie  court  in- 
structs the  jury,  tliat  circumstantial  evidence  is  legal  and  com- 
petent in  criminal  cases;  and  if  it  is  of  such  a  character  as  to 
exclude  every  reasonable  hypothesis,  other  than  that  the  de- 
fendant is  guilty,  it  is  entitled  to  the  same  weight  as  direct 
testimony. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  tliat  the  defendant  deliberately  and  intentionally  shot 
John  Mann,  in  manner  and  form  as  charged,  and  as  he  was  pass- 
ing along  the  public  highway,  and  that  from  the  effects  of  such 
shooting  the  said  John  Mann  died,  as  charged  in  the  indict- 
ment, it  matters  not  that  such  evidence  is  circumstantial,  oi 
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made  up  from  facts  aud  circiimstancep,  provided,  the  jury  be- 
lieve such  facts  and  circumstimces  pointing  to  his  guilt,  to  have 
been  proven,  beyond  a  reasonable  doubt,  by  the  evidence. 
Schoolcraft  vs.  People,  117  111.,  277. 

^  %  16.  Circnmstaiitial  Evidence  Defined.— ^The  court  fhrther 
instructs  the  jury,  thay  wh-it  is  meant  by  circumstantial  evi- 
dence in  criminal  cases,  is  the  proof  of  such  facts  and  circum- 
stances connected  with  or  surrounding  the  commission  of  the 
crime  charged,  as  tend  to  ehow  the  guilt  or  innocence  of  the 
party  or  parties  charged;  and  if  these  facts  and  circumstances 
are  sufficient  to  satisfy  the  jury  of  the  guilt  of  the  defendants, 
or  any  of  them,  beyond  a  reasonable  doubt,  then  such  evidence 
is  sufficient  to  authorize  a  jury  in  finding  a  verdict  of  guilty,  as 
to  such  of  the  defendants  as  the  jury  are  so  satisfied,  beyond 
a  reasonable  doubt,  from  the  evidence,  are  guilty.  La/w  vs. 
StaU^  33  Tex.,  37. 

§  17.  Facts  Mnst  all  be  Consistent  with  Gnilt  and  Tnconsistent  \ 
with  Innocence. — The  jury  are  instructed,  as  a  matter  of  law>/ 
that/where  a  conviction  for  a  criminal  oSense  is  sought  upon 
circumstantial  evidence  alone,  the  people  must  not  only  show, 
by  a  preponderance  of  evidence,  that  the  alleged  facts  and  cir- 
cumstances are  true,  but  they  must  be  such  facts  and  circum- 
stances as  are  absolutely  incompatible,  upon  any  reasonable 
hypothesis,  with  the  innocence  of  the  accused,  and  incapable 
of  explanation,  upon  any  reasonable  hypothesis,  other  than 
that  of  the  guilt  of  the  accused.     1  Greenl.  on  Ev.,  §  12. 

In  criminal  cases,  where  the  prosecution  rely  upon  circum- 
stantial evidence  alone  for  a  conviction,  it  is  not  enough  that 
all  the  circumstances  proved  are  consistent  with  and  point  to 
the  defendant's  guilt.  To  authorize  a  conviction  upon  cir- 
cumstantial evidence  alone,  the  circumstances  must  not  only 
all  be  in  harmony  with  the  guilt  of  the  accused,  but  they 
must  be  of  such  a  character  that  they  cannot  reasonably  be 
true,  in  the  ordinary  nature  of  things,  and  the  defendant  be 
innocent     (Jom,  vs.  Goodwin,  14  Gray,  55. 

To  authorize  a  conviction  on  circumstantial  evidence  alonr, 
the  circumstances  should  not  only  be  consistent  with  the 
prisoner's  guilt,  but  they  must  be  inconsistent  with  any  other 
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rational  conclusion,  or  reasonable  hypothesis,  and  snch  as  to 
leave  no  reasonable  doubt  in  the  minds  of  the  jury  of  the 
defendant's  guilt. 

§  18.  Degree  of  Certainty  Required. — The  rnlo  of  law  is,  that 
to  warrant  a  conviction  on  a  criminal  charge  upon  circumstan- 
tial evidence  alono,  the  circumstances  should  be  such  as  to 
produce  nearly  the  same  degree  of  certainty  as  that  which 
arig^es  from  direct  testimony,  and  sufficient  to  exclude  all  rea- 
sonable doubt  of  the  party's  guilt.  The  circumstances  ought 
to  be  of  such  a  nature  as  not  to  be  reasonably  accounted  for 
on  the  supposition  of  the  prisoner's  innocence,  but  be  per- 
fectly reconcilable  with  the  supposition  ot*  his  guilt  People 
vs.  Padillia,  42  Cal.,  535. 

The  court  instructs  the  jury,  that  it  is  an  invariable  rule  of 
law,  that  to  warrant  a  conviction  for  a  criminal  offense  upon 
circumstantial  evidence  alone,  such  a  state  of  facts  and  cir- 
cumstances must  be  ^hown  as  that  they  are  all  consistent  with 
the  guilt  of  the  party  charged,  and  such  that  they  cannot, 
upon  any  reasonable  theory,  bo  true  and  the  party  charged  be 
innocent.  Beavers  vs.  StatCy  68  Ind.,  530;  Block  vs.  State^  1 
Tex.  App.,  368. 

§  19.  One  Fact  Inconsistent  with  Gnilt. — The  jury  are  in- 
structed, that  where  the  prosecution  relies  upon  circumstantial 
evidence  alone  for  a  conviction,  the  jury  must  be  satisfied,  be- 
yond a  reasonable  doubt,  that  the  crime  has  been  committed 
by  some  one,  in  manner  and  form  as  charged  in  the  indictment; 
and  then  they  must  not  only  be  satisfied  that  all  the  circum- 
stances proved  are  consistent  with  the  defendant's  having 
committed  the  act,  but  they  must  also  be  satisfied  that  tlie 
facts  are  such  as  to  be  inconsistent  with  any  other  rational 
conclusion,  than  that  the  defendant  is  the  guilty  person. 

If  there  is  any  one  single  fact  proved  to  the  satisfaction  of 
the  jury,  by  a  preponderance  of  evidence,  which  is  inconsistent 
with  the  defendant's  guilt,  this  is  sufficient  to  raise  a  reason- 
able doubt,  and  the  jury  should  acquit  the  defendant 

In  order  to  justify  the  inference  of  legal  guilt,  from  cir- 
cumstantial evidence,  the  existence  of  the  inculpatory  facts 
must  be  absolutely  incompatible  with  the   innocence  of  the 
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accused  upon  any  rational  theory,  and  incapable  of  explanation 
upon  any  other  reasonable  hypothesis  than  that  of  his  ^uilt. 

§  20.  Direct  Evidence  not  Required. — The  court  further  in- 
structs the  jury,  that,  while  they  must  be  convnced  of  the 
guilt  of  the  defendant,  beyond  a  reasonable  doubt,  from  the 
evidence,  in  order  to  warrant  a  conviction,  still,  ihe  pi  oof  need 
not  be  the  direct  evidence  of  persons  who  saw  the  offense 
committed;  the  acts  constituting  the  crime  may  be  proved  by 
circumstances. 

§  21.  Admission  in  Criminal  Cases — lilnat  be  all  Taken  To- 
gether.— Where  the  verbal  admission  of  a  person,  charged  with 
crime,  is  offered  in  evidence,  the  whole  of  the  admission  must 
be  taken  together;  as  well  that  part  which  makes  for  the  ac- 
cused, as  that  which  may  make  against  him;  and  if  the  part 
of  the  statement  which  is  in  favor  of  the  defendant  is  not  dis- 
proved, and  is  not,  apparently,  improbable  or  untrue,  when 
considered  with  all  the  other  evidence  in  the  case,  then  such 
part  of  the  statement  is  entitled  to  as  much  consideration  from 
the  jury  as  any  other  part  of  the  statement. 

The  jury  are  instructed,  that  where  evidence  is  given  tend- 
ing to  show  admissions  made  by  the  defendant  in  a  criminal 
case,  the  defendant  is  entitled  to  have  the  whole  of  the  state- 
ment or  admission  heard  and  considered  by  the  jury.  But 
the  jury  are  not  obliged  to  believe,  or  disbelieve,  all  of  such 
statement;  they  may  disregard  such  parts  of  it,  if  any,  as  are 
inconsistent  with  the  other  testimony,  or  which  the  jury  be- 
lieve, from  the  facts  and  circumstances  proved  on  the  trial,, 
are  untrue.  Conner  vs.  State^  34  Texas,  659;  Eoscoe's  Crim. 
Ev.,  55;  miey  vs.  State^  4  Tex.  App.,  638;  Eiland  vs.  State^ 
52  Ala.,  322;  State  vs.  Ilollenscheit,  61  Mo.,  302. 

§  22.  Confessions  Mnst  be  Treated  Like  Other  Evidence. — If 
the  jury  believe,  from  the  evidence,  that  the  defendant  made 
the  confession,  as  alleged,  and  attempted  to  be  proved  in  this 
case,  the  jury  should  treat  and  consider  such  confession  pre- 
cisely as  tliey  would  any  other  testimony;  and  hence,  if  the 
jury  believe  the  whole  confession  to  be  true  they  should  act 
upon  the  whole  as  true.  But  the  jury  may  believe  part  of  the 
41 
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testimony  and  reject  the  balance  if  tlioy  see  sufficient  gronnds, 
in  the  evidence,  for  so  doing;  the  jury  are  at  liberty  to  judge 
of  it  like  other  evidence,  in  view  of  all  the  circumstances  of 
tlie  case  as  disclosed  by  the  evidence.  Jackson  vs.  The  Peo- 
ple, 18  III.,  269. 

§  23.  Confession  to  be  Received  with  Caution. — Tlie  court 
instructs  the  jury,  that  the  confessions  of  a  prisoner  out  of 
court  are  a  doubtful  species  of  evidence,  and  should  be  acted 
upon  by  the  jury  with  great  caution,  and,  unless  they  are  sup- 
ported by  some  other  evidence  tending  to  show  that  tlie  pris- 
oner committed  the  crime,  they  ai-e  rarely  sufficient  to  warrant 
a  conviction. 

§  24.  Confession  When  Corroborated. — Upon  the  subject  of 
confessions  the  court  further  instructs  the  jury,  that  the 
credit  and  weight  to  be  given  to  them  depend  very  much 
upon  what  the  confessions  are;  if  the  crime,  itself,  as  charged, 
is  proved  by  other  testimony,  and  it  is  also  proved  that  the 
defendant  was  so  situated  that  he  had  an  opportunity  to  com- 
mit the  crime,  and  his  confessions  are  consistent  with  such 
proof  and  corroborative  of  it,  and  the  witness  who  swears  to 
the  confession  is,  apparently,  truthful,  honest  and  intelligent, 
then,  confessions  so  made  may  be  entitled  to  gi-eat  weight 
with  the  jury. 

If  the  jury  believe,  from  the  evidence,  that  the  confessions, 
or  admissions,  testified  to  by  the  w'tnjss  A.  B.  as  having 
been  made  to  him  by  the  defendant,  were  so  made,  and  that 
they  were  the  spontaneous  and  voluntary  act  of  the  defend- 
ant, and  if  the  jury  further  believe,  that  such  confessions 
have  been  corroborated  by  satisfactory  proof  that  the  {prop- 
erty  was  stolen),  and  that  the  defendant  was  so  situated  that 
he  had  an  opportunity  to  commit  the  crime,  then,  such  con- 
fessions and  admissions  may  be  entitled  to  great  weight  in 
the  minds  of  the  jury ;  and  if  the  jury  believe,  from  all  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant  is 
guilty,  then  they  should  so  find  by  their  verdict 

§  25.  When  Sufficient  to  Convict. — If,  in  this  case,  a  convic- 
tion is  asked,  on  the  ground  of  admissions,  unsupported  by 
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otiier  evidence,  such  admissions  or  confessions  should  be 
clear  and  unequivocal,  and  such  as  to  convince  the  jury,  beyond 
a  reasonable  doubt,  of  the  defendant's  guilt. 

If  the  evidence,  tending  to  show  admissions  of  guilt,  is  sus- 
tained by  evidence  of  other  facts,  then  such  admissions,  even 
if  not  unequivocal,  should  be  taken  into  consideration  with  all 
the  other  evidence  in  the  case,  by  the  jury,  and  allowed  such 
weiglit  as,  in  the  opinion  of  the  jury,  they  are  entitled  to, 

§  26.  Testimony  of  Accomplice. — That  the  witness  A.  B.  is 
what  is  known  in  law  as  an  accomplice;  and  that,  while  it  is  a  rule 
of  law  that  a  i)erson  accused  of  crime  may  be  convicted  upon  the 
uncorroborated  testimony  of  an  accomplice,  still,  a  jury  should 
always  act  upon  such  testimony  with  great  care  and  caution, 
and  subject  it  to  careful  examination  in  the  light  of  all  the 
other  evidence  in  the  case  ;  and  the  jury  ought  not  to  convict 
upon  such  testimony  alone,  unless,  after  a  careful  examination 
of  such  testimony,  they  are  satisfied,  beyond  any  reasonable 
doubt,  of  its  truth,  and  that  they  can  safely  rely  upon  it 
Best,  Evi.,  §  171;  1  Greenl.  Evi.,  §  380. 

If  the  jury  believe,  from  the  evidence,  that  the  witness  A. 
B.  was  induced  to  become  a  witness,  and  testify  in  this  case, 
by  any  promise  of  immunity  from  punishment,  or  by  any  hope 
held  out  to  him,  by  any  one,  that  it  would  go  easier  with  him 
in  case  he  disclosed  who  his  confederates  were,  or  in  case  he 
implicated  some  one  else  in  the  crime,  then,  the  jury  should 
take  such  fact  into  consideration,  in  determining  the  weight 
which  ought  to  be  given  to  his  testimony  thus  obtained,  and 
given  under  the  influence  of  such  promise  or  hope. 

§  27.  Fabrication  of  Testimony. — The  jury  are  instnicted, 
that  if  they  believe,  from  the  evidence,  that  the  accused  be- 
lieved that  the  circumstances  surrounding  him  were  calculated 
to  awaken  suspicion  against  him,  and  that  he  was  ignorant  of 
the  nature  and  course  of  criminal  proceedings,  and,  under 
such  belief,  was  induced  by  his  friends  to  fabricate  testimony, 
then,  the  jury  may  take  these  facts  into  consideration  in  con- 
sidering the  conduct  of  the  defendant  in  relation  to  fabricat- 
ing such  testimony,  and  in  determining  his  guilt  or  innocence. 
Toe  vs.  The  PeoplCy  49  Dl.,  410. 
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§  28.  Contradictory  and  Inconsistent  Statements. — If  the  jury 
find,  from  the  evidence,  that  the  accused,  at  or  about  the  time 
of  his  arrest,  made  false  and  contradictory  statements,  calcu- 
lated to  excite  suspicion  against  him,  still,  these  statements,  if 
they  can  reasonably  be  attributed  to  any  other  motive  or 
cause  tlian  that  of  a  consciousness  of  ^uilt  of  the  crime  charged 
in  the  indictment,  and  a  desire  to  conceal  it,  then  they  should 
be  so  attributed  and  explained,  and  in  such  case  they  should 
not  be  regarded  as  any  evidence  of  guilt  of  the  crime 
charged. 

The  court  further  instructs  the  jury,  that  the  fact  that  wit^ 
nesses  disagree  in  minor  points  in  their  recollection  and  recital 
of  transactions  does  not  necessarily  militate  against  the  candor 
of  any  of  them.  It  may  only  indicate  a  failure  of  observation 
or  recollection.  Jurors  have  not  the  right  to  captiously  or 
unreasonably  disregard  the  testimony  of  witnesses,  but,  unless 
there  appears  something  which  indicates  a  lack  of  candor  or 
untruthfulness  on  the  part  of  the  witness,  the  testimony  of  all 
the  witnesses  should  receive  proper  and  candid  consideration 
by  the  jury,  in  an  honest  discharge  of  their  sworn  duties. 
State  vs.  McDivitt^  69  la.,  459. 

§  29.  One  Witness  Sufficient — {Except  in  Treason  or  Per- 
jury).— The  court  instructs  the  jury,  that  the  evidence  of 
one  credible  witness  swearing,  directly,  to  any  material  fact 
in  this  case,  if  uncontradicted  by  other  evidence,  or  by  facts 
and  circumstances  proven,  is  sufficient  proof  of  that  fact  for  the 
purposes  of  this  trial. 

§  30.  The  Precise  Crime  Charged  Must  be  Proved. — The  jury 
are  further  instructed,  that  if  the  evidence  leaves  a  reasonable 
doubt  in  the  mind  of  the  jury  whether  the  defendant  is  guilty 
of  the  precise  crime  with  which  he  is  charged  in  the  indict- 
ment, then  the  jury  should  find  the  defendant  not  guilty; 
although  the  evidence  may  show  conduct  of  no  less  turpitude 
than  the  crime  charged,  that  is  not  enough  to  authorize  a  con- 
viction in  this  trial.    Stuart  vs.  The  People^  73  111.,  20. 

§  81.     Statements  of  Prosecuting  Attorney  not  Based  on  Evidence. 

— The  jury  are  instructed,  that  it  would  be  highly  improper 
and  wrong  for  them  to  regard  the  statements  of  the  prosecut- 
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in^  attorney  that,  etc.,  as  entitled  to  any  weight  whatever  in 
this  case.  And  this  is  true  of  any  and  all  other  statements  of 
his  that  are  not  based  on  the  evidence  in  the  case,  if  any  such 
have  beed  made.     Kennedy  vs.  TJie  People^  40  111.,  488. 

The  court  further  instructs  the  jury,  that  the  allusions  and 
references  of  the  prosecuting  attorney  to  the  supposed  preva- 
lence of  crime  in  the  community,  should  in  no  way  influence 
or  prejudice  your  minds  against  the  defendant  in  this  case. 
Your  duty  is  discharged  when  you  have  determined  his  guilt 
or  innocence  of  the  charge  contained  in  this  indictment,  and 
there  is  no  other  question  involved  in  the  case. 

§  32.  Reasonable  Doubt  Defined. — The  jury  are  instructed, 
that  the  reasonable  doubt  which  entitles  an  accused  to  acquittal 
is  a  doubt  of  guilt  reasonably  arising  from  all  the  evidence  in 
the  case.  The  proof  is  to  be  deemed  to  be  beyond  reasonable 
doubt  when  the  evidence  is  sulRcient  to  impress  the  judgment 
of  ordinarily  j)rudent  men  with  a  conviction  on  which  they 
would  act,  without  hesitation,  in  their  own  most  important 
concerns  or  affairs  of  life.  3  Gx-cenlf.  on  Ev.,  §  29;  Com.  vs. 
Webster,  5  Cush.,  320. 

The  court  instructs  the  jury,  that  in  a  legal  sense  a  reason- 
able doubt  is  a  doubt  which  has  some  reason  for  its  basis;  it 
does  not  mean  a  doubt  from  mere  caprice  or  groundless  con- 
jecture; a  reasonable  doubt  is  such  a  doubt  as  the  jury  are  able 
to  give  a  reason  for.     3  Greenlf.  on  Evi.,  13th  Ed.,  §  29,  n.  2. 

The  court  instructs  the  jury,  that  a  reasonable  doubt,  within 
the  meaning  of  the  law,  is  such  a  doubt  as  would  cause  a  rea- 
sonable, prudent  and  considerate  man,  in  the  graver  and  more 
important  affairs  of  life,  to  pause  and  hesitate  before  acting 
upon  the  truth  of  the  matter  charged  or  alleged.  May  vs. 
Tfte  People,  60  111.  119. 

Tlie  court  instructs  the  jury,  that  in  considering  this  case 
you  should  not  go  beyond  the  evidence  to  hunt  for  doubts, 
nor  should  you  entertain  such  doubts  as  are  merely  chimerical 
or  based  upon  groundless  conjecture.  A  doubt,  to  justify  an 
acquittal,  must  be  reasonable,  and  arise  from  a  candid  and  im- 
partial consideration  of  all  the  evidence  in  the  case ;  and  then 
it  must  be  such  a  doubt  as  would  cause  a  reasonable,  prudent 
and  considerate  man  to  hesitate  and  pause  before  acting  in  the 
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graver  and  more  important  affairs  of  life.  If,  after  a  careful 
and  impartial  consideration  of  all  the  evidence  in  the  case,  you 
can  say  and  feel  that  you  have  an  abiding  conviction  of  tho 
guilt  of  the  defendant,  and  are  fully  satisfied  of  the  truth  of 
the  charge,  then  yon  are  satisfied  beyond  a  reasonable  doubt. 
Miller  vs.  The  People,  39  111.,  457;  People  vs.  Finley,  38 
Mich.,  4S2;  Spiea  vs.  People,  12  N.  E.  Kep.,  905;  State  vs. 
Pierce,  65  la.,  85. 

The  term  "  reasonable  doubt,"  as  used  in  these  instructions, 
means  a  doubt  which  has  some  good  reason  for  it,  arising  out 
of  tho  evidence  in  the  case  ;  such  a  doubt  as  you  are  able  to 
find,  in  the  evidence,  a  reason  for;  it  means  such  a  doubt  as 
would  cause  a  prudent  man  to  pause  and  hesitate  before 
accepting  as  true  and  acting  upon  any  matters  alleged  or 
charged  in  the  graver  and  more  important  affairs  of  life.  As 
applied  to  evidefuce  in  criminal  oases,  it  means  an  actual  and 
substantial  doubt,  growing  out  of  the  unsatisfactory  nature  of 
the  evidence  in  the  case.  It  does  not  mean  a  doubt  which  arises 
from  some  mere  whim  or  vagary,  or  from  any  groundless  sur- 
mise or  guess,  and,  while  the  law  requires  you  to  be  satisfied, 
from  the  evidence,  of  the  defendant's  guilt,  beyond  a  reason- 
able doubt,  it,  at  the  same  time,  prohibits  you  from  going  out- 
side of  the  evidence  to  hunt  up  doubts  upon  which  to  acquit 
the  defendant.  In  arriving  at  your  verdict,  it  is  your  duty  to 
carefully  and  candidly  consider  the  entire  evidence  in  tho 
case,  and  in  so  doing,  you  should  entertain  such  doubts  only 
as  arise  from  the  evidence,  and  are  reasonable,  as  defined  in 
these  instructions.  3  Greenleaf  on  Evidence,  §  29;  CoTrmion- 
wealth  vs.  Webster,  5  Cush.,  320. 

§  83.  Duty  of  the  Jury  to  Determine  Doubts. — If,  after  a  care- 
ful comparison  and  candid  consideration  of  all  the  evidence  in 
the  case,  you  have  a  doubt  of  the  defendant's  guilt,  it  will  then 
be  your  duty  to  determine  whether  such  doubt  is  reasonable 
and  sufficient  in  law  to  acquit  the  defendant  And,  if  after 
applying  the  law  defining  such  doubts,  as  laid  down  in  theso 
instructions,  you  find  that  the  doubt  in  question  is  not  a  rea- 
sonable one,  then  it  will  nut  b3  sufficient  in  law  to  acquit  the 
defendant,  A  doubt  to  justify  an  acquittal  must  be  a  reason- 
able one,  and  it  must  arise  from  a  careful  and  candid  investi- 
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gation  of  all  the  evidence  in  the  case,  and  unless  the  doubt  is 
a  reasonable  one  and  does  so  arise  it  will  not  be  sulliclent  in 
law  to  authorize  a  verdict  of  not  guilty. 

§  34,  Reasonable  Doubt  in  Circumstantial  Evidence. — The  law 
reqnirhig  the  jury  to  be  satisfied  of  the  defendant's  guilt  be- 
yond a  reasonable  doubt,  in  order  to  warrant  a  conviction 
does  not  require  that  you  should  be  satisfied  beyond  a  reason- 
able doubt  of  each  link  in  the  chain  of  circumstances  relied 
upon  to  establish  the  defendant's  guilt;  it  is  suiScient  if,  taking 
the  testimony  all  together,  yon  are  satisfied  beyond  a  reason- 
able doubt  that  the  defendant  is  guilty.  Hovser  vs.  State^  58 
Ga.,  78;  Jarrell  vs.  State^  68  Ind.,  293;  State  vs.  Ilarjden^  45 
la.,  11;  Bressler  vs.  People,  117  111.,  422. 

§  85.  Attempt  to  Escape,  How  Considered. — Evidence  has 
been  introduc<3d  as  to  an  attempted  escape  from  jail  by  the 
defendant  while  in  the  custody  of  the  sheriflE  of  this  county, 
on  th  is  charge.  If  yoii  find,  from  the  evidence,  that  the  defend- 
ant did  thus  attempt  to  e5«cape  from  custody,  this  is  a  circum- 
stance to  be  considered  by  you,  in  connection  with  all  the 
otlier  evidence,  to  aid  you  in  determining  the  question  of 
guilt  or  innocence.  Anderson  vs.  State^  4  N.  E.  E.,  63;  104 
Ind.,  467. 

§  36.     Jury  Judges  of  the  Law  as  well  as  of  the  Facts — ^Illinois. — 

"If  the  jury  can  say,  upon  their  oaths,  that  they  know  the  law 
better  than  the  court  does,  they  have  the  right  to  do  so;  but 
before  assuming  so  solemn  a  responsibility  they  should  be  sure 
that  they  are  not  acting  from  caprice  or  prejudice;  that  they 
are  not  controlled  by  their  will  or  their  wishes,  but  from  a 
deep  and  confident  conviction  that  the  court  is  wrong  and  that 
they  are  right  Before  saying  this  upon  their  oaths  it  is  their 
duty  to  reflect  whether  from  their  habits  of  thought,  their 
study  and  experience,  they  are  better  qualified  tojudgeof  the 
law  than  the  court.  If,  under  all  these  circumstances,  they 
are  prepared  to  say  that  the  court  is  wrong  in  its  exposition 
of  the  law,  the  statute  has  given  them  the  right."  Schnier 
vs.  The  People,  23  111.,  17;  see,  also,  Mullinix  vs.  Tfie  Peo- 
ple. 76  in.,  211;  Spisa  et  al.  vs.  The  People,  12  N.  E.  Eep., 
900—122  111.,  1. 
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Indiana. — In  this  case  you  are  the  sole  judges  of  the  law, 
and  the  right  to  determine  the  law  goes  to  this  extent:  that, 
even  if  all  the  facts  alleged  in  the  indictment  are  established 
by  the  evidence  beyond  a  reasonable  doubt,  you  have  still 
the  right  to  determine  whether  or  not  such  facts,  when  so 
established,  constitute  a  pnblic  offense,  under  the  laws  of  this 
state,  and  if  you  determine  they  do  not,  you  have  the  right 
to  acquit  the  defendant  You  are  not  bound  by  the  instruc- 
tions given  you  by  the  court  as  to  the  law,  but  are  at  liberty 
to  disregard  such  instructions,  if  you  see  fit  to  do  so,  and  de- 
termine the  law  for  yourselves.  Aiiderson  vs.  State^  5  N.  E. 
R,  711. 

§  37.  Proof  of  an  Alibi. — One  of  the  defenses  interposed  by 
the  defendants,  in  this  case,  is  what  is  known,  in  law,  as  an 
alihi^  that  is,  that  the  defendants  were  at  another  place  at  the 
time  of  the  commission  of  the  crime,  and  the  court  instructs 
the  jury,  that  such  a  defense  is  as  proper  and  as  legitimate,  if 
proved,  as  any  other,  and  all  the  evidence  bearing  upon  that 
point  should  be  carefully  considered  by  the  jury;  and  if  in 
view  of  all  the  evidence,  the  jury  have  any  reasonable  doubt 
as  to  whether  the  defendants  were  in  some  other  place  when 
the  crime  was  committed,  they  should  give  the  defendants  the 
benefit  of  the  doubt,  and  find  tliem  not  guilty.  Dams  vs. 
State,  5  Bax.  (Tenn.),  612;  Wiley  vs.  State,  5  Bax.,  662. 

§  38.     Alibi  Need  not  be  Proved  beyond  a  Reasonable  Donbt. — 

As  regards  the  defense  of  slxi  alibis  the  jury  are  instructed,  that 
the  defendant  is  not  required  to  prove  that  defense  beyond  a 
reasonable  doubt  to  entitle  him  to  an  acquittal;  it  is  sutKcient 
if  the  evidence  upon  that  point  raises  a  reasonable  doubt 
of  his  presence  at  the  time  and  place  of  the  commi  sion  of 
the  crime  charged.  State  vs.  Harden^  46  la.,  623;  State  va 
Jaynes,  78  jST.  C,  604;  Eoioard  vs.  The  State,  50  Ind.,  190; 
State  vs.  Watson,  7  S.  C,  63. 

§  39.  Burden  of  Proof — Alibi. — The  defendants  claim,  as  one 
of  their  defenses,  what  is  known  in  law  as  an  alibi;  that  is, 
at  the  time  the  robbery  with  which  they  ar^  charged  was 
being  committed  they  were  at  a  different  place,  so  that  they 
could  not  have  participated  in  its  commission. 
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Tlie  burden  is  upon  each  defendant  to  prove  this  defense 
for  liimself,  by  a  preponderance  of  evidence;  that  is,  bj  the 
greater  and  superior  evidence. 

The  defense  of  alihi^  to  be  entitled  to  consideration,  mnst 
be  such  as  to  show  that,  at  the  very  time  of  the  commission  of 
the  crime  charged,  the  accused  was  at  another  place,  so  far 
away  or  under  such  circumstances  that  he  could  not  with  any 
ordinary  exertion  have  reached  the  place  where  the  crime  was 
committed  so  as  to  have  participated  in  the  commission  thereof. 

If  the  proof  of  alihi  fails  to  show  as  to  either  defendant  on 
trial,  you  will  not  consider  it  as  to  him ;  but  if  it  does  so  show 
as  to  either,  you  will  give  it  full  consideration  as  to  the  de- 
fendant of  whom  it  so  shows.  State  vs.  Maher^  37  N.  W. 
Eep.  2;  2  Blsh.  Grim.  Pro.,  §§  29-32;  Mullina  vs.  The 
People,  110  111.,  45. 

Tlie  court  instructs  the  jury,  as  a  matter  of  law,  that  where 
the  people  make  out  such  a  case  as  would  sustain  a  verdict  of 
guilty,  and  the  defendant  offers  evidence,  the  burden  is  on 
him  to  make  out  his  defense,  and  as  to  an  alihi;  and  when 
the  proof  is  in,  then  the  primary  question  is  (the  whole  evi- 
dence being  considered,  both  that  given  for  the  defendant  and 
for  the  people),  is  the  defendant  guilty  beyond  a  reasonable 
doubt?  The  law  being  that  when  the  jury  have  considered  all 
the  evidence,  as  well  that  touching  the  question  of  the  alibi 
as  the  criminating  evidence  introduced  by  the  prosecution, 
then,  if  they  have  any  reasonable  doubt  of  the  guilt  of  the 
accused  of  the  offense  with  which  he  stands  charged,  then 
tlicy  should  acquit — otherwise,  not.  Ackeraon  vs.  The  People 
(111.),  16  K  E.  Eep.,  847. 

§  40.  Doubt  as  to  Defendant  or  Somebody  Else. — In  determin- 
ing the  question  as  to  whether  tlie  evidence  does  point  as 
strongly  to  the  guilt  of  the  {three)  unknown  men  testified  to 
by  the  witnesses,  A.  and  B.,  as  it  does  to  the  prisoners  at  the 
bar,  it  is  competent  for  the  jury,  and,  in  fact,  they  should  take 
into  consideration  the  fact,  if  proven  in  the  case,  that  a  few 
minutes  before  the  commission  of  the  burglary,  the  said  {three) 
unknown  men  were  near  the  place  where  the  crime  was  com- 
mitted; and  also  consider  whether  they  did  not,  then  and  there, 
have  the  same  opportunity  to  commit  such  crime  as  the  de- 
fendants did. 
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The  court  instructs  the  jury,  that  before  they  can  convict 
the  defendant  in  this  case,  it  must  appear,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  and  not  some- 
body else,  committed  the  offense  charged  in  the  indictment 
It  is  not  sufficient  that  the  evidence  shows  that  the  defendant 
or  somebody  else  committed  the  crime,  nor  that  the  probabili- 
ties are  that  the  defendant  and  not  somebody  else  committed 
the  crime,  unless  those  probabilities  are  so  strong  as  to  re- 
move all  reasonable  doubt  as  to  whether  the  defendant  or  some 
one  else  is  the  guilty  party.    Lyons  vs.  The  People^  68  111.,  271. 

If,  from  a  consideration  of  all  the  evidence  in  this  case,  the 
jury  entertain  a  reasonable  doubt  as  to  whether  the  offense 
charged  was  committed  by  the  defendants  or  by  other  persons, 
the  jury  should  acquit;  and  the  same  rule  applies  as  to  the 
question  of  guilt  or  innocence  of  each  defendant;  that  is  to  say, 
that  if  the  evidence  leaves  the  jurors  in  reasonable  doubt  as  to 
any  one  defendant,  such  defendant  should  be  acquitted. 

The  jury  are  instructed,  that  it  is  a  rule  of  law  that  although 
it  may  be  positively  proved  that  one  of  two  or  more  persons 
committed  a  crime,  yet  if  there  is  any  reasonable  doubt  as  to 
which  is  tlie  guilty  party,  all  must  be  acquitted.  Campbell 
vs.  The  People,  16  111.,  1. 

§  41.  Proof  of  Identity. — Tlie  court  further  instructs  the 
jury,  that  to  justify  a  conviction  of  the  defendants,  their  iden- 
tity as  the  guilty  pe^rsons  must  be  proved,  beyond  every  rea- 
sonable doubt,  and  the  jury  are  not  bound  to  believe  that  the 
witness  was  able  to  identify  the  prisoners  with  certainty  be- 
cause he  swears  positively  to  their  identity;  and  the  jury  should 
not  so  believe,  if  they  themselves  are  satisfied,  from  the  cir- 
cumstances proved,  that  there  is  a  reasonable  doubt  as  to 
whether  the  witness  was  able  to  and  did  identify  the  defend- 
ants, or  any  of  them,  as  the  guilty  persons. 

So  far  as  regards  the  question  of  identity  of  the  defendants 
the  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  and  the  circumstances  proved,  that  there  is  reason- 
able doubt  whether  the  witness  might  not  be  mistaken  as  to 
their  identity,  then  before  the  jury  would  be  authorized  to 
convict  the  prisoners  the  corroborating  circumstances  tend'ng 
to  establish  their  identity  must  bo  such  as,  with  other  testi- 
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mony,  produces  a  degree  of  ceitainty  in  the  mind  of  the  jnry 
so  great  that  they  can  say  and  feel  that  they  have  no  reason- 
able doubt  as  to  the  identity  of  the  defendants. 

§  42.  Good  Character  Presumed. — The  court  instructs  the 
jury,  that  the  character  of  an  accused  person  is,  in  law,  pre-  . 
fiumed  to  be  good  until  the  contrary  appears  from  the  evi-  ^ 
dence,  and  he  is  under  no  obligation  to  prove  a  good  character 
until  his  character  is,  in  some  manner,  attacked,  and  the  jury 
will  not  be  justified  in  drawing  any  inference  unfavorable  to 
the  defendant,  from  the  fact  he  has  offered  no  proof  as  to 
good  character  in  this  case. 

§  43.  Former  Good  Character  Proved. — If  the  jury  believe, 
from  the  evidence,  that  while  the  defendant  A.  resided  in 
the  town  of  C.  his  general  reputation  and  character  for  honesty 
were  good,  then  the  presumption  of  law  is,  in  the  absence  of 
proof  to  the  contrary,  that  that  reputation  has  continued  good 
down  to  the  time  of  the  commission  of  the  offense  charged  in 
this  indictment.  And  the  said  defendant  was  under  no  obli- 
gation to  introduce  further  proof  on  the  point  of  good  char- 
acter, unless  he  saw  fit  so  to  do,  and  his  omission  to  introdnce 
further  testimony  upon  that  point  should  not  be  regarded  by 
the  jury  as  a  circumstance  against  him,  or  as  tending,  in  any 
degree,  to  prove  his  guilt  in  this  case. 

§  44.  Omission  to  Prove  Good  Cliaracter. — That  the  law  not 
only  presumes  that  every  person  is  innocent  until  ho  is  proven 
to  be  guilty,  but  the  law  also  presumes  that  a  person  has  a  good 
character  and  reputation  for  {honest;/)  until  the  contrary  is 
shown  by  the  evidence;  and  the  jury  have  no  right  to  con- 
sider the  omission  on  the  part  of  the  defendants,  R.  and  H.,  to 
introdnce  evidence  of  good  character  as  a  circumstance  against 
them,  or  as  tending  to  show  their  guilt  in  this  case.  1  Whar- 
ton on  Crim.  Law,  §  637;  State  vs.  Tosier,  49  Me.,  404; 
People  vs.  Bodine,  1  Denio,  281. 

§  45.  Proof  of  Good  Character — ^Effect  of. — The  jury  are  in- 
structed, that  in  all  criminal  trials  where  the  prosecution 
depends  upon  circamstantial  evidence  alone,  which  is  not  con- 
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elusive  in  its  character,  previous  good  character  on  the  part 
of  the  accused,  if  proved,  is  entitled  to  great  weight  in  favor 

of  innocence.  •r'-rtl-— ..-^^ 

Tliat  upon  a  prosecution  for  hnrglaiy  ^y- jayeeoy,  proof  of 
previous  good  character  for  honesty,  on  the  part  of  tlie  party 
charged,  is  proper  evidence  to  be  considered  by  the  jnry,  in 
connection  with  all  the  other  evidence,  in  determining  the  guilt 
or  innocence  of  the  party  charged ;  and  if  the  case  is  otherwise 
doubtful,  satisfactory  proof  of  previous  good  character  will 
amount  to  complete  defense. 

That  where  there  is  a  serious  conflict  in  the  testimony  as  to 
the  commission  of  an  oflfense  like  that  charged  in  this  case, 
evidence  of  the  previous  good  character  of  the  defendant,  as 
to  such  offenses,  should  be  considered  by  the  jury,  in  connec- 
tion with  all  the  other  evidence  given  on  the  trial,  in  determin- 
ing whether  the  defendant  would  be  likely  to  commit,  and  did 
commit,  the  offense  in  question.    Kistler  vs.  StaUy  54  Ind.,  400. 

That  in  doubtful  cases,  evidence  of  good  character  is  con- 
clusive in  favor  of  the  party  accused ;  and  if,  from  the  evidence, 
you  find  that  the  facts  and  circumstances  proved  and  relied 
upon  to  establish  the  defendant's  guilt  are  in  doubt,  or  ^hat  the 
•JBtent  of  th(»4ef€TTtfeR^-4Qi3Qmmit  the  crime ^s-in-doubt,  then, 
if  the  prisoner  has,  by  evidence,  satisfied  you  that  he  was  a  man 
of  good  character  up  to  the  time  of  the  alleged  offense  in  tliie 
case,  the  presumption  of  law  is,  that  the  alleged  crime  is  so 
inconsistent  with  the  former  life  and  character  of  the  defend- 
ant that  he  could  not  have  intended  to  commit  such  a  crime, 
and  it  would  be  your  duty  to  give  the  defendant  the  benefit 
of  that  presumption,  and  acquit  hira. 

§  46.  Proof  of  Good  Character  Always  Proper. — The  court  in- 
structs the  jury,  that  evidence  of  previous  good  character  is 
competent  evidence  in  favor  of  a  party  accused,  as  tending  to 
show  that  he  would  not  bo  likely  to  commit  the  crime  alleged 
against  him. 

And  in  this  case,  if  the  jury  believe,  from  the  evidence, 
that  prior  to  the  commission  of  the  alleged  crime  the  defend- 
ant had  always  borne  a  good  character  {for  honesty)  among 
his  acquaintances  and  in  the  neighborhood  where  he  lived, 
then  this  is  a  fact  proper  to  be  considered  by  the  jury,  witli 
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all  tlic  other  evidonco  in  the  case,  in  determining  the  question 
whether  the  witnesses  who  have  testified  to  facts  tending  to 
criminate  him  have  been  mistaken  or  have  testified  falsely  or 
truthfully;  and  if,  after  a  careful  consideration  of  all  the  evi- 
dence in  tlie  case,  including  that  bearing  upon  his  previous 
good  character,  the  jury  entertain  any  reasonable  doubt  of  the 
defendant's  guilt,  then  it  is  their  sworn  duty  to  acquit  him. 
Lee  vs.  State,  2  Tex.  App.,  338;  3  Greenl.  Ev.,  §  25-26;  1 
Whart.  Crun.  Law,  §  636,  643 ;  Stewart  vs.  The  State^  52 
Ohio,  477. 

§  47.  Guilt  Proved  Nat  withstanding  Proof  of  Good  Character. — 
If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  committed  the  crime  in  question,  as 
charged  in  the  indictment,  it  will  be  your  sworn  duty,  as 
jurors,  to  find  the  defendant  guilty,  even  though  the  evidence 
may  satisfy  your  niinds  that  the  defendant,  previous  to  the 
commission  of  the  alleged  crime,  had  sustained  a  good  repu- 
tation and  character  for  honesty.  Hirachman  vs.  The  People^ 
101  III,  575. 

Tlie  court  instructs  the  jury,  as  a  matter  of  law,  that  the 
defendant  has  put  in  evidence  his  general  reputation  for  hon- 
esty and  integrity;  that  such  evidence  is  permissible  under  the 
law,  and  is  to  be  by  the  jury  considered  as  a  circumstance  in 
this  case.  But  the  court  further  instructs  the  jury,  that  if, 
from  all  the  evidence  in  this  case,  they  are  satisfied  beyond  a 
reasonable  doubt  of  the  guilt  of  the  accused,  then  it  is  the  duty 
of  the  jury  to  find  him  guilty,  notwithstanding  the  fact  that 
heretofore  the  accused  has  borne  a  very  good  character  for 
honesty. 


CHAPTER  LI. 


ACCESSOEIES. 


Ssc.    1.  Accessory  defined. 

2.  Accossory  defined — Illinois. 

3.  Aiding  or  abetting  may  be  by  words  or  ncfs. 

4.  Concert  of  action  need  not  bo  by  express  agreement. 

5.  Aiding  or  abetting  assault. 

6.  Aiding  or  abetting  murder. 

7.  Advising  or  encouraging,  jiot  being  present. 

8.  Aiding  or  abetting  in  burglary. 

9.  Present,  but  not  aiding  or  assisting. 
10.  Any  one  or  more  may  be  found  guilty. 

Note. — At  common  law,  persons  participating  in  a  crime  are  either  prin- 
cipals  or  accessories.  If  the  crime  is  felony,  they  are  alike  felons.  Princi- 
pals are  such  either  in  the  first  or  second  degree.  Principals  in  the  first 
degree  are  those  who  are  the  immediate  perpetrators  of  the  act.  Principals 
ill  the  second  degree  are  those  who  did- not  with  their  own  hands  commit 
the  act,  but  who  were  present,  aiding  and  abetting  it. 

An  accessory  before  the  fact  is  he  who,  being  absent  at  the  time  the 
felony  is  committed,  does  yet  procure,  counsel  or  comnjand  another  to  com- 
mit a  felony.  In  many,  if  not  most,  of  the  states,  an  accessory  before  the 
fact  is  by  statute  declared  to  be  in  law,  as  he  is  in  reason,  either  actually  or 
substantially  a  principaL 

• 

§  1.  Accessory  Defined. — The  court  instructs  the  jniy,  that  an 
accessory  is  one  who  stands  by  and  aids,  abets  or  assists,  or  who, 
not  being  present  aiding,  abetting  or  assisting,  hath  advised, 
encouraged,  aided  or  abetted  the  perpetration  of  the  crimo^ 
charged.  He  who  thus  aids,  abets,  assists,  advises  or  encour- 
ages, is  considered  a  principal  and  punished  accordingly. 
Iowa  Code,  §  4314: ;  State  vs.  Heasian^  58  la.,  68. 

§  2.     Accessory  Defined — Illinois. — R.  S.,.  Ch.  38,  §  274. — The 

court  instructs  the  jury,  as  a  matter  of  law,  that  an  accessory 
is  he  who  stands  by,  and  aids,  abets  or  assists,  or  who,  not 
being  present  aiding,  abetting  or  assisting,  hath  advised,  en- 
couraged, aided  or  abetted  the  perpetration  of  the  crime. 
He  who  thus  aids,  abets,  assists,  advises,  or  encourages,  shall 

(654) 
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be  considered  as  principal  and  punished  accordingly.  Every 
such  accessory,  when  a  crime  is  committed  within  or  witlioiit 
this  state,  by  his  aid  or  procurement  in  this  state,  may  be 
indicted  and  convicted  at  the  same  time  as  the  principal,  or 
before  or  after  his  conviction,  and  whether  the  principal  is 
convicted  or  amenable  to  justice  or  not,  and  punished  as  prin- 
cipal.    Coates  vs.  The  People,  72  III.,  303. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  deliberately  and  intentionally  shot 
*  *  *  with  a  loaded  revolver,  as  charged  in  the  indictment, 
and  that  the  defendant  A.  B.  in  any  way  or  manner  aided, 
advised  or  encouraged  such  shooting,  then  the  jury  should 
find  the  defendants  both  guilty;  provided,  the  jury  further 
find,  from  the  evidence,  beyond  a  reasonable  doubt,  that  such 
shooting  was  not  necessary,  and  did  not  reasonably  appear  to 
be  necessary  to  save  their  own  lives,  or  to  prevent  them,  or 
either  of  them,  receiving  great  bodily  harm.  Smith  vs.  The 
People,  74  III.,  144. 

§  3.  Aiding,  Advising,  etc.,  may  be  by  Words  or  Aotp. — The 
court  instructs  the  jury,  that  the  advising  or  encouraging  that 
may  make  one  an  accessory  t )  crime  need  not  be  by  words. 
It  may  be  by  words  or  acts,  signs  or  motions,  done  or  made  for 
the  purpose  of  encouraging  the  commission  of  the  crime. 
Brennan  vs.  The  People,  15  111.,  511. 

§  4.  Concert  of  Action  Need  not  be  by  Express  Aajreement — 
Tl)e  jury  are  instructed,  that  while  the  law  requires,  in  order 
to  find  all  the  defendants  guilty,  that  the  evidence  should 
prove,  beyond  a  reasonable  doubt,  that  they  all  acted  in  concert 
in  the  commission  of  the  crime  charged,  still  it  is  not  necessary 
that  it  should  be  positively  proven  that  they  all  met  together 
and  agreed  to  commit  the  crime;  such  concert  may  be  proved 
by  circumstances;  and  if,  from  all  the  evidence,  the  jury  are 
satisfied,  beyond  a  reasonable  doubt,  that  the  crime  was  com- 
mitted by  the  defendant,  and  that  they  all  acted  together  in 
the  commission  of  the  crime,  each  aiding  in  his  own  way,  this 
is  all  the  law  requires  to  make  them  all  equally  guilty.  Mil- 
Ur  vs.  The  People,  39  111.,  457. 
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§  5.  Aiding  or  Abetting  Assault. — The  court  instructs  the 
jury,  that  the  rule  of  Jaw  is  that,  as  to  each  of  the  defendant?, 
in  order  to  warrant  a  verdict  of  guilty  as  to  him,  it  must 
appear,  from  the  evidence,  that  an  assault  was  committed,  in 
manner  and  form  as  charged  in  the  indictment,  and  that  he 
was  present,  taking  part  in  the  assault,  or  was  aiding  and  abet- 
ting in  the  same,  or  that  he  had  advised  or  encouraged  the 
commission  thereof. 

And  in  passing  upon  the  guilt  or  innocence  of  each  one  of 
the  defendants,  if  the  evidence  fails  to  establish,  beyond  a 
reasonable  doubt,  that  he  was  present,  taking  part  in,  or  aiding 
or  abetting  the  assault,  or  if  he  was  not  present,  that  he  had 
advised  or  encouraged  tlie  same,  then  as  to  such  defendant, 
the  verdict  should  be  not  guilty. 

If  the  jury  believe,  from  tae  evidence,  beyond  a  reasonable 
doubt,  that  any  one  or  more  of  the  defendants  attempted  to 
kill  or  murder  the  said  A.  B.,  in  manner  and  form  as  charged 
in  the  indictment,  and  that  any  one  or  more  of  the  other  de- 
fendants now  on  trial,  with  the  intent  only  to  commit  an  assault 
and  battery,  and  not  to  murder  the  said  A.  B.,  joined  in  the 
attempted  assault,  and  combined  with  those  who  did  so  intend 
to  murder,  to  assault  and  beat  tho  said  A.  .B.,  then  all  who  so 
combined  and  aided  in  the  attempt  to  commit  said  assault 
would  be  guilty  of  an  assault  with  an  intent  to  kill  and  mur- 
der, in  manner  and  form  as  charged  in  the  indictment. 

§  6.  Aiding  or  Abetting  Mni-der. — The  court  further  instructs 
the  jury,  that  if  they  believe,  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  said  A.  B.  was  unlawfully  killed, 
•with  malice  aforethought,  in  manner  and  form  as  charged  in 
the  indictment,  and  that  the  defendant  C.  D.  was  present 
and  in  any  manner  aided,  abetted  or  assisted  in  such  killing^ 
or  advised  or  encouraged  the  same,  then  the  jury  should  find, 
him  guilty,  although  they  may  believe,  from  the  evidence, 
that  some  other  person  fired  the  fatal  shot  (struck  the  fatal 
blow),  and  although  no  motive  on  his  part  for  the  killing  has 
been  shown. 

If  the  evidence,  facts  and  circumstances,  proved  on  the  trial, 
convince  the  jury,  beyond  a  reasonable  doubt,  that  the  said  A. 
B.  was  unlawf ally  killed,  with  malice  aforethought,  in  manner 
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and  form  as  charged  in  the  indictment,  and  that  the  defendant 
C.  D.  was  present,  and  in  any  manner  aided,  assisted  or 
abetted  snch  killing,  then  the  jury  should  find  him  guilty, 
though  there  was  no  human  eye  witnessed  the  fact  of  such 
killing. 

§  7.  Advising  and  Encouraging,  not  Being  Present. —  The 
court  instructs  the  jury,  that  if  they  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  any  one  or  more  of  the 
defendants  is  guilty  of  the  oflEense  charged  in  the  indict- 
ment, and  that  any  other  of  the  defendants  stood  by  at 
the  time  and  aided,  abetted  or  assisted  in  the  commission  of 
the  crime,  or  who,  not  being  present,  had  advised  or  encour- 
aged the  commission  of  the  same,  then  such  other  persons,  so 
aiding,  abetting,  advising  or  encouraging,  are,  in  law,  guilty 
as  principals,  and  the  jury  should  so  find  by  their  verdict. 
Sharp  vs.  State  ^  6  Tex.  App.,  650;  State  vs.  £[a7niltonj  13 
Nev.,  386;  State  vs.  J!/a%,  44  la.,  104. 

§  8.  Aiding  and  Abetting  in  Burglary. — If  the  jury  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  a  burglary 
was  committed,  as  charged,  and  that  the  defendant  A.  B. 
was  standing  by,  aiding,  abetting,  assisting  or  encouraging 
the  commission  of  the  crime,  then  it  is  the  duty  of  the  jury 
to  find  him  guilty,  in  manner  and  form  as  charged  in  the 
indictment. 

§  9.  Present,  but  not  Aiding  or  Assisting. — Though  the  jury 
may  believe,  from  the  evidence,  that  the  said  A.  B.  was  mur- 
dered al  the  time  and  place  in  question,  and  that  the  defend- 
ant 0.  D.  was  present  at  the  time  of  such  murder,  still,  if  the 
jury  are  not  satisfied,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  said  0.  D.  was  previously  aware  of  the  purpose 
to  commit  such  murder,  or  that  he,  in  some  way,  aided,  abetted 
or  assisted  in  the  killing,  or  advised  or  encouraged  it,  then 
they  should  find  the  said  CD.  not  guilty,  though  they  further 
believe,  from  the  evidence,  that  he  subsequently  failed  to  dis- 
close the  killing,  or  even  concealed  the  same.  State  vs.  Maloy^ 
44  la.,  104. 
42 
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§  10.  Any  one  or  More  may  be  Found  Guilty. — The  court  in- 
structs the  jury,  that  if,  from  a  consideration  of  all  the  facts 
and  cii'cumstances  detailed  in  evidence,  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendants, 
or  any  one  or  more  of  thein,  are  guilty  of  the  crime  charged 
in  the  indictment,  they  should  so  find,  by  their  verdict,  as  to 
each  particular  defendant.  It  is  not  necessary  to  find  all  the 
defendants  guilty  in  order  to  find  any  one  or  more  of  them 
guilty. 


CHAPTER  LIL 


ASSAULTS. 


ASSAULT  WITH  INTBNT  TO  COMMIT  MUBDBB. 

Sec.    1.    Assaalt  defined. 

2.    Must  be  such  as  would  be  murder  if  death  had  ensued. 

8.  Person  presumed  to  have  intended  the  natural  consequences,  etc. 

4.  ReckleFs  shooting — Wanton  injury. 

5.  The  intent  must  appear. 

6.  The  intention  to  kill  must  exist. 

7.  Circumstances  showing  deliberation. 

8*    The  intent  may  be  proved  by  circumstances. 

9.  A  blow  in  the  heat  of  passion,  etc. 

10.  Incapable  of  forming  intent  from  drunkenness. 

11.  The  intent  ma«t  lie  proved  beyond  a  reasonable  doubt. 

12.  The  verdict  mny  be  for  an  assault  with  a  deadly  weapon.  ' 

13.  May  find  defendant  guilty  of  assault  with  intent  to  commit  man- 

slaughter. 

ASSAULT  WITH  A  DEADLY  WEAPON. 

14.  Assault  with  a  knife. 

15.  Proof  of  instrument  of  the  same  kind  sufficient. 

16.  What  sufficient  to  prove. 

17.  What  necessary  to  prove. 

18.  No  crime  without  intent. 

19.  Presumption  of  intent  may  be  rebutted. 
^U.  A  deadly  weapon  defined. 

ASSAULT  WITH  INTENT  TO  COMMIT  MURDBB. 

§  1.  Assanit  Defined. — Tlie  court  instructs  the  Jury,  that  an 
assault  is  an  unlawful  attempt,  coupled  with  a  present  ability, 
to  commit  a  violent  injuiy  on  the  person  of  another.  And  in 
this  case,  unless  the  jury  believe,  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  made  an  attempt  to  shoot 
the  witness  A.  B.  with  a  loaded  pistol  or  revolver,  intending 
to  shoot  him,  and  with  a  then  present  ability  to  shoot  him, 
then  the  jury  should  tind.the  defendant  not  guilty, 

(659) 
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§  2.     Mast  be  Such  as  Would  be  Mai*der  if  Death  had  Ensued. — 

In  order  to  justify  a  verdict  of  guilty  of  the  crime  of  an  assault 
with  iutent  to  commit  murder,  the  facts  and  circumstances 
proved  in  tlie  case  must  be  such  that  if  death  had  resulted 
from  the  shooting,  the  jury  would  have  found  the  defendant 
guilty  of  willful  murder.  King  vs.  State ^  21  Ga.,  220;  State 
vs.  MalcomJby  8  la.,  413 ;  Sharp  vs.  StatCy  19  Ohio,  379. 

§  3.     Presumed  to  Intend  the  Natural  Consequences,  etc. — The 

jury  are  instructed,  that  the  natural  and  probable  consequences 
of  every  act  deliberately  done  by  a  person  of  sound  mind,  are 
presumed  to  have  been  intended  by  the  author  of  such  act 
And  if  the  jury  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  did  shoot  the  said  A.  B.,  as 
charged  in  the  indictment,  and  that  the  natural  and  ordinary 
consequences  of  such  shooting  would  be  the  death  of  the  said 
A.  B.,  then  the  presumption  of  law  is  that  the  defendant  did 
shoot  the  said  A.  B.  with  intent  to  kill  him;  and  if  the  shoot- 
ing was  done  witli  malice  aforethought,,  eitlier  expressed  or 
'implied,  as  explained  in  these  instructions,  the  jury  should 
find  the  defendant  guilty  of  an  assault  with  an  intent  to  commit 
murder. 

§  4.  Beckless  Shooting — Wanton  Iiyary. — If  the  jury  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant pointed  the  gun  at  the  said  A.  B.,  and  discharged  the 
same,  either  witli  malice  aforethought,  or  with  a  reckless  and 
total  disregard  of  human  life,  and  that  the  use  of  the  said 
weapon,  as  used  by  the  said  defendant,  was  likely  to  kill  the 
said  A.  B.,  then  the  said  defendant  is  guilty  of  an  assault  with 
an  intent  to  commit  murder. 

§  5.  Intent  Most  Appear. — Before  the  jury  can  find  the  de- 
fendant guilty  of  an  assault  with  intent  to  commit  murder, 
the  jury  must  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  shot  the  said  A.  B.  under  such  cir- 
cumstances as  manifest  a  deliberate  intention  unlawfully  to 
take  away  the  life  of  said  A.  B.;  or  else,  under  cii^cumstances 
showing  that  no  considerable  provocation  for  the  assault  ex- 
isted, or  where  all  the  circumstances  of  the  transaction  show 
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an  abandoned  and  malignant  heart  on  the  part  of  the  defend- 
ant at  the  time. 

Before  the  jury  can  convict,  nnder  the  indictment  in  this 
case,  thej  must  be  satisfied,  from  the  evidence,  beyond  a  rea- 
sonable donbt^that  the  defendant  intended  to  murder  the  prose, 
cnting  witness — that  he  had  this  intent  at  the  time  of  the  firing, 
and  that  he  fired  the  shot  without  any  reasonable  apprehension 
of  receiving  from  the  prosecuting  witness  any  great  bodily 
harm;  or  else,  where  there  was  no  considerable  provocation, 
or  where  all  the  circumstances  show  an  abandoned  and  malig. 
nant  heart.    2  Bish.  on  Crim.  Law.,  §  759. 

§  6.  Intention  to  Kill  Must  Exist. — The  jury  are  instructed, 
that  in  order  to  convict  the  defendant  of  an  assault  with 
intent  to  murder  the  said  A.  B.,  it  is  necessary  for  the  people  to 
prove  that  the  defendant  maliciously  and  deliberately  formed 
an  intention  to  kill  the  prosecuting  witness  A.  B.,  and  that 
with  such  deliberately  formed  intention,  he  attempted  to  eaiTy 
such  intention  into  eflfect,  and  was  only  prevented  from  so 
doing  by  some  interposition  not  of  his  own  will;  or  else,  under 
circumstances  showing  that  there  was  no  considerable  provo- 
cation for  the  attack  on  the  said  A.  B.,  or  where  all  the  cir- 
cumstances show  an  abandoned  and  malignant  heart,  and 
this  must  be  established  beyond  *a  reasonable  doubt;  and  if  the 
prosecution  have  failed  ap  to  prove  these  matters,  then  the 
jury  must  acquit  the  defendant  of  the  offense  of  an  assault 
with  an  intent  to  coinmit  murder.  2  Whar.  on  Crim.  Law, 
G.  1279;  1  Bish.  on  Crim.  Law,  §  492. 

§  7.  Facts  Showing  Deliberation. — That  to  reduce  an  unlaw- 
ful killing  of  a  human  being  from  the  crime  of  murder  to  that 
of  manslaughter,  on  the  ground  that  it  was  not  done  with 
malice  aforethought,  it  must  appear,  from  the  evidence,  that  it 
was  done  under  such  a  sudden  impulse  of  passion  as  was  ap- 
parently iri'esistible,  provoked  by  a  serious  and  highly  pro- 
voking injury  upon  the  person  of  defendant,  or  by  an  attempt 
by  the  deceased  to  commit  a  seriously  personal  injury  upon 
defendant 

And  if  the  jury  believe,  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  after  the  {alleged  provocor 
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timi)  was  given,  deliberately  went  to  the  house,  some dis- 
tant, and  got  bis  gun,  and  returned  with  it,  and  shot  tbe  said 
A.  B.,  as  cbarged  in  the  indictment,  then  malice  is  presumed, 
unless  its  presence  is  rebutted  bv  the  other  evidence  in  the 
case;  and  the  defendant  is  also  presumed  to  have  intended  the 
natural  consequences  of  his  acts,  and  in  such  case,  if  death  had 
ensued,  it  would  have  been  murder,  and  the  jury  should  find 
the  defendant  guilty  of  an  assault  with  intent  to  murder. 

§  8.  Intent  may  be  Proved  by  Clrcnmstances. — That  to  con. 
stitute  the  offense  charged  in  this  case,  the  intent  alleged  in 
the  indictment  is  necessarily  to  be  proved,  but  direct  and 
positive  testimony  is  not  necessary  to  prove  the  intent ;  it  may 
be  inferred  from  the  evidence,  if  there  are  any  facts  proved 
which  satisfy  the  jury,  beyond  a  reasonable  doubt,  of  its  ex- 
istence.    Roberts  vs.  The  People^  19  Mich.,  401. 

If  the  jury  are  satisfied,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  at  and  within  this  county  with- 
in the  period  of,  etc.,  intentionally  and  unlawfully  shot  a  pistol 
loaded  with  powder  and  leaden  ball,  at  and  against  the  said  S. 
C,  then  another  question  for  you  to  determine  will  be  whether 
or  not  the  defendant,  at  the  time  he  tired  the  said  pistol,  in- 
tended to  take  the  life  of  the  said  C;  and  in  determining  this 
question  it  will  be  proper  for  you  to  consider  the  distance  that 
the  defendant  was  from  C.  at  the  time  he  fired  the  pistol,  the 
character  of  the  weapon  used,  the  manner  in  which  it  was 
loaded  and  used,  and  whether  it  was  such  a  weapon  as  would 
be  likely  to  take  the  life  of  a  man  at  the  distance  the  defend- 
ant was  from  C.,used  in  the  manner  in  which  it  was  used  at 
the  time  the  shot  was  fired,  so  far  as  these  matters  appear  from 
the  evidence. 

You  may  also  take  into  consideration  whether  it  is  true  that 
the  defendant  made  any  declaration  or  statement  at  the  time 
or  immediately  before  the  shooting,  as  to  what  his  intentions 
were,  and  also  his  testimony  regarding  his  intentions  at  the 
time  of  the  shooting,  and  also  the  testimony  regarding  the 
defendant's  character  and  reputation  as  a  peaceable  and  quiet 
citizen,  and  if,  after  considering  all  these  matters  together  with 
all  the  other  evidence  in  the  case,  you  believcj  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  intention- 
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ally  and  unlawfully  shot  the  said  pistol  at  and  against  the  said 
C,  with  the  intention  thereby  to  take  the  life  of  the  said  C, 
then  you  should  find  the  defendant  guilty. 

The  jury  are  further  instructed  that  they  may  take  into  con- 
sideration whether  it  is  true  that  the  defendant  made  any  dec- 
laration or  statement  at  the  time,  or  immediately  before  the 
shooting,  as  to  what  his  intentions  were,  and  also  his  testimony 
regarding  his  intentions  at  the  time  of  the  shooting,  if  any, 
and  also  the  testimony  regarding  the  defendant's  character  and 
reputation  as  a  peaceable  and  quiet  citizen;  and  if,  after  con- 
sidering all  these  matters,  together  with  all  the  other  evidence 
in  the  case,  the  jury  entertain  any  reasonable  doubt  as  to 
whether  the  defendant  intentionally  shot  the  said  pistol  at  or 
against  the  said  0.,  or  if  they  entertain  any  reasonable  doubt 
s  to  whether  the  defendant  fired  the  pistol  with  the  intention 
thereby  to  take  the  life  of  the  said  C,  then  the  defendant  is 
not  gaiHy  of  an  assault  with  intent  to  murder.  Hollins  vs. 
State,  62  Ind.,  46. 

§  9.  Blow  in  Heat  of  Passion  without  Intention  to  Kill.— If  the 
jury  believe,  from  the  evidence,  that  at  the  time  of  the  affray 
between  the  parties,  a  sudden  quarrel  arose,  and  that  the  blow 
was  given  in  the  heat  of  passion,  and  without  premeditation, 
and  without  any  intention  to  kill,  then  the  offense  would  not 
amount  to  an  assault  with  an  intent  to  murder. 

§  10.  Incapable  of  Forming  Intent  from  Drunkenness. — Tlie 
court  instructs  the  jury,  tliat,  in  this  case,  in  order  to  warrant 
a  conviction  of  the  defendant,  the  jury  must  be  satisfied,  from 
the  evidence,  not  only  that  the  defendant  made  an  assault 
upon  the  said  A.  B.,  as  charged  in  the  indictment,  but  it  must 
also  appear,  from  the  evidence,  that,  at  the  time  he  made  the 
assault,  he  had  formed  in  his  own  mind  a  deliberate  intention 
to  take  the  life  of  the  said  A.  B.;  and,  if  the  jury  further 
believe,  from  the  evidence,  that  at  the  time  of  the  a'leged  as- 
sault, the  defendant  was  so  deeply  intoxicated  or  besotted  with 
drink  that  he  was  incapable  of  entertaining  or  forming  any 
positive  intent  to  kill  the  said  A.  B.,  then  the  jury  should  ac- 
quit the  defendant  of  the  crime  of  an  assault  with  intent  to 
commit  uinrder.     Mooney  vs.  The  State,  33  Ala.,  419;  State 
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vs.  Garvey^  11  Minn.,  154;  Pieman  vs.  State^  14  Ohio,  555; 
1  Bishop  Orim.  Law,  §  492;  Pays  vs.  StaU^  5  Tex.  App.,  35; 
Pa/rke  vs.  State^  5  Tex.  App.,  552. 

§  11.  Most  be  Proved  beyond  a  Reasonable  Bonbt. — The  jnry 
are  instmcted,  that  if  they  believe,  from  the  evidence  in  the 
case,  that  there  is  a  reasonable  doubt  as  to  whether  the  pris- 
oner, at  the  time  of  the  shooting,  was  under  reasonable  appre- 
liension  that  the  prosecuting  witness  intended  to  inflict  upon 
him  great  bodily  harm,  and  that  he  tired  the  shot  in  self- 
defense,  then  the  jury  must  acquit.  Lawlor  vs.  The  People^ 
74  111.,  230. 

If  the  jury  have  a  reasonable  doubt,  from  the  evidence  in 
the  caee,  whether  the  gun  was  accidentally  or  intentionally  dis- 
charged, the  defendant  is  entitled  to  the  benefit  of  such  doubt, 
and  the  jury  should  find  the  defendant  not  guilty.  State  vs. 
CannoTy  59  la.,  357. 

§  12.     Verdict  May  be  for  an  Assault  with  a  Deadly  Weapon. — 

Tlie  court  further  instructs  the  jury,  that  under  the  indictment 
in  this  case,  they  may  find  the  defendant  guilty  of  an  assault 
with  intent  to  murder,  or  guilty  of  an  assault  with  a  deadly 
weapon,  with  intent  to  commit  a  bodily  injury,  when  no  con- 
siderable provocation  appears,  or  when  the  circumstanc6s  of 
the  assault  show  an  abandoned  and  malignant  heart, and  if,  after 
a  full  and  careful  consideration  of  all  the  evidence,  the  jury 
have  a  reasonable  doubt,  whether  the  defendant  is  guilty  of  an 
assault  with  an  intent  to  kill,  but  do  believe,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  defendant  is  guilty  of  an  as- 
sault with  a  deadly  weapon,  and  with  intent  to  do  great  bodily 
injury  npon  the  person  of  the  said  A.  B.,  where  no  considera- 
ble provocation  appears,  or  under  circumstances  which  show 
an  abandoned  and  malignant  heart,  then  the  jury  should  so 
find  by  their  verdict. 

§  13.  May  Find  Defendant  Guilty  of  an  Assanlt  with  Intent  to 
Commit  Manalaaghter. — If  yon  find,  from  the  evidence,  that  the 
defendant,  at  the  time  and  place  charged  in  the  indictment^ 
unlawfully  assaulted  said  Ryan  with  a  pistol,  and  shot  liim  in 
the  breast,  and  you  further  find  that  said  assault  was  ma(!c 
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npon  reasonable  provocation,  in  the  heat  of  blood,  but  without 
malice,  and  without  legal  excuse,  and  with  the  intent  to  kill, 
then  you  would  be  justified  in  finding  the  defendant  guilty  of 
dU  assault  with  intent  to  commit  manslaughter.  State  vs. 
White,  45  la.,  325;  State  vs.  ConiiOT^  69  la.,  357. 

ASSAULT  WITH  A  DEADLY  WEAPON  WITH  INTENT,  ETC. 

§  14.  Assault  with  a  Knife  Charged. — If  the  jury  believe, 
from  tlie  evidence  in  this  case,  that  the  defendant  made  an 
assault  upon  the  said  A.  B.,  with  any  sharp,  deadly  weapon, 
capable  of  producing  a  dangerous  cutting  wound,  in  manner 
and  form  as  charged  in  the  indictment,  then  the  jury  should 
find  the  defendant  guilty. 

§  15.  Proof  of  Instrument  of  the  Same  Kind,  Sufficient. — It  is 
immaterial,  in  this  case,  whether  the  alleged  injury  was  in- 
flicted with  a  knife,  or  not,  provided  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  tlie  defendant 
made  an  assault  upon  the  said  A.  B.,  with  some  sharp,  cutting 
instrument,  capable  of  inflicting  a  dangerous  cutting  wound, 
and  of  doing  great  bodily  injury,  with  intent  to  inflict  upon 
the  person  of  the  said  A.  B.  a  bodily  injury,  without  any  con- 
siderable provocation  therefor,  or  under  circumstances  show- 
ing a  malignant  heait,  in  manner  and  form  as  charged  in  the 
indictment,  for  in  such  case  the  jury  should  find  the  defend- 
ant guilty.  Roscoe's  OrinL  Ev.,  705;  2  Whar.  on  Crim.  Law, 
§  1059. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  did  make  an  assault  upon  the  said 
A.  B.,  with  a  deadly  weapon,  in  manner  and  form  as  charged 
in  the  indictment,  and  that  there  was  no  considerable  provo- 
cation given  for  such  assault,  or  that  the  circumstances  of  the 
assault  showed  an  abandoned  and  malignant  heart  on  the  part 
of  the  defendant,  at  the  time,  tlien  the  jury  should  find  the 
defendant  guilty. 

§  16.  What  Snffl?.ient  to  Prove. — That  all  that  is  necessary 
for  the  people  to  prove  in  this  case,  in  order  to  warrant  a 
conviction,  is  enough  to  satisfy  the  jury,  from  the  evidence, 
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beyond  a  reasonable  doubt,  that  the  defendant  within 

years  before  the  finding  of  this  indictment,  within  the  county 
of,  etc.,  made  an  assault  npon  the  person  of  the  said  A.  B., 
with  a  revolver,  loaded  with  powder  and  ball;  that  the  same 
was  then  and  there  a  deadly  weapon,  and  that  such  assault  was 
made  with  intent  to  inflict,  upon  the  person  of  the  said  A.  B., 
a  bodily  injury,  when  no  considerable  provocation  appeared, 
or  when  the  circumstances  of  the  assault  showed  an  abandoned 
and  malignant  heart  on  the  part  of  the  defendant,  at  the  time. 

§  17.  What  Necessar^-  to  Prove. — The  court  instructs  the 
jury,  that  to  authorize  a  conviction  in  this  case  every  material 
allegation  in  the  indictment  must  be  proved,  beyond  any  rea- 
sonable doubt.  Among  the  material  allegations  in  this  indict- 
ment are:  1st.  An  assault  with  a  deadly  weapon.  2d.  That 
the  deadly  weapon  was  a  knife,  or  some  other  weapon  capable 
of  producing  a  wound  similar  to  that  of  a  knife.  3d.  That 
the  aesanlt  was  made  upon  the  said  A.  B.  with  intent  to  inflict 
upon  him  a  bodily  injury.  4th.  That  there  was  no  considerable 
provocation  for  the  assault,  or  that  it  was  made  under  circum- 
stances showing  an  abandoned  or  malignant  heart. 

If  the  evidence  fails  to  establish  cither  one  of  these  essential 
elements  of  the  ofifense  charged,  beyond  a  reasonable  doubt, 
then  it'will  be  the  duty  of  the  jury  to  acquit  the  defendant 

In  this  case  it  is  incumbent  upon  the  prosecution  to  prove 
not  only  that  an  assault  was  made,  as  charged  in  the  indict- 
ment, but  also  that  the  assault  was  made  with  the  intent 
therein  charged. 

§  18.  No  Crime  without  Intent. — A  criminal  intent,  as  ex- 
plained in  these  instructions,  is  always  necessary  to  constitute 
a  crime,  and  when  such  criminal  intention  does  not  appear, 
from  all  the  facts  and  circumstances  proved  on  the  b'ial,  then 
the  act  complained  of  cannot  be  deemed  a  crime.  Misadven- 
ture or  accident,  when  the  circumstances  rebut  the  presump- 
tion of  criminal  intention  and  of  criminal  negligence,  as  ex- 
plained in  these  instructions,  are  not  deemed,  in  law,  criminal, 
however  injuriously  they  may  affect  persons  or  property. 
And,  in  this  case,  if  the  jury  believe,  from  the  evidence,  that 
while  the  defendant  and  the  prosecuting  witness  were  ctrug- 
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gling  together,  the  pistol  in  question  was  discharged,  accident- 
ally, then  the  jury  should  find  the  defendant  not  guilty. 

In  this  case,  if  the  prosecution  has  failed  to  establish,  be- 
yond a  reasonable  doubt,  that  the  defendant  intended  to  use, 
and  did  use,  the  pistol  in  question,  at  the  time  of  the  diflSculty, 
for  the  purpose  of  inflicting  an  injury  upon  the  said  A.  B.,  in 
manner  and  form  as  charged  in  the  indictment,  or  with  an 
intent  to  do  him  a  bodily  injury,  the  jury  should  acquit  tlie 
defendant. 

§  19.  Presumption  of  Intent  may  be  Rebutted. — The  court  in- 
structs the  jury,  that  intent  is  the  gist  of  all  crimes,  and 
although  the  law  presumes  that  a  person  intends  the  natural 
results  of  his  own  acts,  yet  such  presumption  may  be  rebutted 
by  the  circumstances  of  the  case;  and  if  the  circumstances  and 
surroundings  of  a  case  show  that  there  was  no  malice,  and  that 
there  was  no  intejition  to  do  what  was  actually  done  in  the  way  of  \^ 
inflicting  the  injury,  then  there  can  be  no  guilt.  And  if,  under 
the  evidence  in  this  case,  the  juiy  can  reasonably  find  that  the 
shooting  was  not  intentional,  nor  the  result  of  criminal  negli- 
gence, as  explained  in  these  instructions,  but  was  the  result  of 
accident  or  misadventure,  then  tlie  jury  should  find  the  defend- 
ant not  guilty. 

§  20.  A  Deadly  Weapon  Defined. — The  court  instructs  the 
jury,  that  by  the  words  "a  deadly  weapon,"  the  law  means  any 
weapon  which  is  likely,  from  the  use  made  of  it  at  the  time, 
to  produce  death  or  do  great  bodily  harm.  2  Whar.  on  Grim. 
Law,  §  944;  1  Bish.  on  Crim.  Law,  §  335 ;  Reynolds  vs.  StaUy 
4  Tex.  App.,  327. 


CHAPTER  LIII 


BURGLAEY. 


Sbc.    1.  What  consiitntes  burglary. 

2.  Prima  facie  case — Intent  presumed. 

8.  Intent  moRt  be  proved. 

4.  What  constitutes  a  breaking. 

5.  What  constitutes  an  entry. 

6.  May  be  found  guilty  of  larceny 

§  1.  What  Gonstitntes  Burglary. — If  tlie  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendants, 
or  either  of  them,  willfully,  maliciously,  feloniously  and  forci- 
bly, did  break  and  enter  the  house  of  the  said  A.  B.  (  n  the 
night  time),  at  and  within  this  county,  with  intent,  the  goods 
and  chattels  of  the  said  A.  B.,  then  and  there  in  the  sad  dwell- 
ing-house being,  feloniously  and  burglariously  to  steal,  take  and 
carry  away,  then  the  jury  should  find  the  defendants,  or  such 
of  them  as  you  so  find  to  have  broken  and  entered  such  dwell- 
ing-house, guilty  of  the  crime  of  burglary. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
broke  and  entered  the  dwelling-house  of  the  said  A.  B.,  with 
a  felonious  intent,  in  manner  and  form  as  charged  in  the  in- 
dictment, either  by  entering  through  an  open  window  or  door, 
or  by  raising  a  window  or  opening  a  door,  such  entering  of  the 
house  constitutes  the  ci-ime  of  burglary. 

§  2.  Prim  a  Facie  Case — Intent  Presumed. — If  the  jury  believe, 
from  the  evidence,  that  the  defendant  was  found,  on  the 
night  in  question,  in  the  house  of  the  said  A.  B.,  and  in  the 
bed-room  of  the  witness  E.  D.,  and  that  he  entered  the  house 
by  raising  a  window,  then  such  being  in  the  house,  unless 
explained  in  some  way  by  the  evidence,  consistently  with 
innocence,  will  justify  the  jury  in  presuming  that  such  entry 
was  made  with  a  felonious  intent,  in  manner  and  form  as 
charged  in  the  indictment     Co7n.  vs.  Sheddy  140  Mass.,  451. 
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§  3.  Intent  Must  Appear. — The  jury  are  instructed,  that  in 
order  to  convict  the  defendant  of  the  crime  of  burglary,  as 
charged  in  the  indictment,  the  prosecution  must  prove  to  the 
satisfaction  of  the  jury,  and  to  the  exclusion  of  every  reason- 
able doubt,  not  only  that  the  defendant  willfully,  forcibly, 
maliciously  and  burglariously  broke  and  entered  the  house  of 
the  said  A.  B.,  but  also  that  he  broke  and  entered  said  house 
with  the  intent  and  for  the  purpose  of  stealing  the  goods  and 
chattels  of  the  said  A.  B.,  then  and  there  being  in  said 
house;  and  if  the  prosecution  lias  failed  to  prove  either  of 
these  essential  elements  of  the  crime,  as  charged  in  the  indict- 
ment, beyond  a  reasonable  doubt,  then  the  jury  should  acquit 
the  defendant. 

§  4.  What  Constitutes  a  Breaking. — Tlie  court  instructs  the 
jury,  that  while  it  is  necessary,  in  order  to  constitute  the  crime 
of  burglary,  that  there  should  be  a  breaking  and  an  entry  of 
the  building  described  in  the  indictment,  with  the  intent 
therein  charged,  yet  to  constitute  a  breaking  into  the  building 
it  is  not  necessary  that  any  injury  should  be  done  to  the  build- 
ing, its  doors  or  windows;  such  breaking  may  be  actual  or 
constructive.  An  actual  breaking  may  be  by  lifting  a  latch 
and  opening  a  door,  by  turning  back  or  opening  the  lock  and 
opening  the  door,  removing  or  breaking  a  pane  of  glass,  or 
raising  a  window,  or  anything  by  which  an  obstruction  to 
entering  the  building  by  the  body,  or  any  part  of  it,  is  removed, 
is  a  breaking  within  the  meaning  of  the  law.  Timmons  vs. 
IState,  34  Ohio  St.,  426;  Dennis  vs.  People,  27  Mich.,  151 ; 
State  vs.  Beid^  20  la.,  413;  Harris  vs.  People^  44  Mich.,  305. 

A  constructive  breaking  is  committed  when  admission  is 
obtained  by  threats,  or  by  fraud,  or  false  pretenses.  Johnson 
vs.  Coin.^  85  Penn.  St.,  54. 

§  6.  What  Constitutes  an  Entry. — And  to  constitute  an  entry 
within  the  meaning  of  the  law  it  is  not  necessary  that  the 
whole  body  siiould  be  introduced  into  the  building.  It  is 
sufficient  if  the  hand,  or  even  a  finger,  or  any  instrument  held 
in  the  hand  is  introduced  into  the  building  for  the  purpose 
and  with  the  intent  charged  in  the  indictment.  3  Greenlf, 
£vi.,  §  76-77;  Koscoe's  Grim.  Evi.,  341-346;  1  Bishop  Crim. 
Law,  §  327. 
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§  6.  May  be  Found  GuUty  of  Larceny. — The  jury  are  in- 
structed, that  under  an  indictment  for  burglary  the  accused 
may  be  found  guilty  of  a  larceny,  and  in  this  case,  if  the  jury 
are  not  satisfied,  fi'om  the  evidence,  that  the  defendant  com- 
mitted the  burglary,  as  charged  in  the  indictment,  still,  if  the 
jury  believe,  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  did  steal  the  goods  described  in  the  indict- 
ment, from  the  possession  of  the  said  A.  B.,  then  the  jury 
may,  under  this  indictment,  f  nd  the  defendant  guilty  of  lar- 
ceny. 


CHAPTER  LIV. 


CEIMIN^AL    CONSPIRACIES. 


Sbc.    1.  Conspiracy  defined. 

2.  Circumstantial  evidence  competent  prool 

8.  Sufficient  proof  of  common  design. 

4.  Participants  after  the  conspiracy  is  formed. 

5.  Not  necessary  that  the  design  should  succeed. 

6.  Not  necessary  that  the  meeting  should  have  been  for  unlawful 

purposes. 

7.  A  common  design  the  essence  of  the  charge. 

8.  Conspiracy  to  commit  an  assault — Defendant's  instructions. 

9.  Conspiracy  to  cheat  and  defraud. 

§  1.  Conspiracy  Defined. — The  court  instructs  the  jury,  as 
a  matter  of  law,  that  a  conspiracy  is  a  combination  of  two  or 
more  persons  by  some  concert  of  action  to  accomplish  some 
criminal  or  unlawful  purpose,  or  some  purpose,  not  in  itself 
criminal  or  unlawful,  by  criminal  or  unlawful  means.  State 
vs.  Rowley^  12  Conn.,  101 ;  Smith  vs.  People^  25  DL,  17"; 
Alderrrum  vs.  People^  4  Mich.,  414. 

§  2.  Circmnstantial  Evidence  Competent  Proof. — The  court 
instructs  the  jury,  as  a  matter  of  Jaw,  that  the  evidence  in 
proof  of  a  conspiracy  will,  in  general,  be  circumstantial;  and, 
although  the  common  design  is  the  essence  of  the  charge,  it  is 
not  necessary  to  prove  that  the  defendants  came  together  and 
actually  agreed,  in  terms,  to  have  that  design  and  to  pursue  it 
by  common  means.  Spies  et  al.  vs.  The  People^  12  N.  E. 
Kep.,  865;  3  Greenl.  on  Ev.,  §  83;  The  Mussel-Slough  Case, 
5  Fed.  Eep.,  C80;  2  Wharton's  Crim.  Law,  §  1398;  2  Bishop 
Crira.  Pro.,  §  227;  Tucker  vs.  Finch,  66  Wis.,  17. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  if  the 
jury,  from  the  acts  of  the  parties,  as  proven,  and  from  all  the 
facts  and  circumstances  in  evidence,  believe,  beyond  a  reason- 
able doubt,  that  the  defendants  did  pursue  the  common  object 
of,  etc.,  as  charged  in  the  indictment,  and  by  the  same  means, 
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one  performing  one  part,  and  another  another  part,  so  as  to 
accomplish  the  common  object,  then  the  jury  would  be  justi- 
tied  in  the  conclusion  that  the  defendants  were  engaged  in  a 
conspiracy  to  efifect  that  object  JRosc.  Crim.  Ev.,  416;  Smith 
vs.  The  Peojph,  25  III.,  1. 

§  3.  SnflSciont  Proof  of  Common  Design. — Tlie  court  instructs 
the  jury,  as  a  matter  of  law,  that  while  it  is  necessary,  in  order 
to  establish  a  conspiracy,  to  prove  a  combination  of  two  or 
more  persons,  by  concerted  action  to  accomplish  the  criminal 
or  unlawful  purpose  alleged  in  the  indictment,  yet  it  is  not 
necessary  to  prove  that  the  parties  ever  came  together  and 
entered  into  any  formal  agreement  or  arrangement  between 
themselves  to  effect  such  purpose;  the  combination,  or  com- 
mon design,  or  object,  may  be  regarded  as  proved,  if  the  jury 
believe,  from  the  evidence,  bej'ond  a  reasonable  doubt,  that 
the  parties  charged  were  actually  pursuing,  in  concert,  the 
unlawful  object  stated  in  the  indictment,  whether  acting  sepa- 
rately or  together,  by  common  or  diflferent  means;  providing 
all  were  leading  to  the  same  unlawful  result  U.  S.  vs.  Colcj  6 
M.  0.  Lane,  513. 

§  4.  Participants  after  the  Conspiracy  is  Formed. — The  court 
instructs  the  jury,  as  a  matter  of  law,  that  all  who  take  part  in 
a  conspiracy  after  it  is  formed,  and  while  it  is  in  execution, 
and  all  who,  with  knowledge  of  the  facts,  concur  in  the  plans 
originally  formed  and  aid  in  executing  them,  are  fellow  con- 
spirators. Their  concurrence,  without  proof  of  an  agi*eement 
to  concur,  is  conclusive  against  them.  They  commit  the 
oflfense  when  they  become  partners  to  the  transaction,  or  f  ui'ther 
the  original  plan.    People  vs.  Mather^  4  Wend.,  229. 

§  5.  Not  Necessary  that  the  Design  Should  Succeed. — The 
court  instructs  the  jury,  as  a  matter  of  law,  that  to  constitute 
the  crime  of  conspiracy  it  is  not  necessary  that  the  conspira- 
tors should  succeed  in  their  designs.  Nor  is  any  overt  act 
necessary  to  complete  the  crime;  the  offense  is  complete 
when  the  confederacy  to  pursue  the  common  purpose  is  made. 
State  vs.  Bipleyj  31  Me.,  886;  Alderman  vs.  The  People^  4 
Mich.,  414;  State  vs,  Pulle^  12  Minn.,  164;  State  vs.  Straw^ 
42  N.  H.,  393 ;  Johnson  vs.  State^  3  Tex.  App.,  590. 
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Tlxo  court  instiTicts  the  jury,  as  a  matter  of  law,  that  to  con- 
stitute the  crime  of  conspiracy  it  is  not  necessary  that  the  con- 
spirators should  succeed  in  their  design ;  it  is  enough  if  the 
common  design  was  formed,  in  manner  and  form  as  charged 
in  the  indictment,  and  that  any  act  was  done  in  furtherance 
of  such  design  by  any  one  of  the  conspirators.  If  the  con- 
spiracy, charged  in  the  indictment,  has  been  proved  to  the 
satisfaction  of  the  jury,  beyond  a  reasonable  doubt,  tlien  the 
act  of  any  one  of  the  conspirators,  in  furtherance  of  the  com- 
mon design,  if  proved,  will  be  regarded  as  the  act  of  all.  StaterS' 
Norton^  23  N.  J.  L.,  83 ;  Com,  vs.  Crowninahield^  10  Pick.,  497. 

§  6.  Not  Necessary  that  the  Meeting  Should  Have  Been  for  an 
Unlawful  Purpose- — Though  the  jury  may  believe,  from  the  evi- 
dence, that  when  the  parties  came  together  upon  the  occasion 
in  question,  they  met  for  some  lawful  purpose,  yet,  if  the 
jury  further  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  they  then  joined  in  attempting  to  accomplish  the 
unlawful  purpose  stated  in  the  indictment,  in  manner  and  form 
as  therein  alleged,  tlien  this  would  be  sufficient  evidence  of  a 
conspiracy  to  accomplish  such  purpose,  and  it  is  unnecossarj' 
to  prove  any  previous  p:an  or  understanding  to  that  effect 
by  the  parties.  Lowery  vs.  StaiCy  30  Tex.,  402;  3  Greenlf. 
Evi.,  §  93. 

§  7.  A  Common  ]>esign,  the  Essence  of  the  Charge. — A  com- 
mon design,  or  purpose,  by  two  or  more  persons,  is  the  essence 
of  the  charge  of  conspiracy,  and  this  common  design  must  be 
proved  in  order  to  warrant  a  conviction,  either  by  direct  evi- 
dence or  by  the  proof  of  such  circumstances  as  naturally  tend 
to  prove  it,  and  sufficient,  in  themselves,  to  satisfy  the  jury  of 
the  existence  of  such  common  design  ^beyond  a  reasonable 
doubt 

§  8.     Conspiracy  to  Commit  an  Assault — Defendant's  Instructions 

— The  jury  are  instructed,  that  in  order  to  warrant  a  convic- 
tion in  this  case,  the  prosecution  must  prove,  beyond  a  reason- 
able doubt,  that  the  defendants,  or  some  two  of  them,  are  guilty 
of  the  crime  charged  in  the  indictment. 

To  authori^se  a  conviction  in  this  case,  it  is  not  enough  for 
43 
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the  prosecution  to  prove  tliat  an  assault  was  committecl;  it 
must  further  appear,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  at  least  two  of  the  defendants  had  formed  a  common 
design  to  assault  the  said  A.  B.,  or  else  took  part  in  such 
assault,  or  were  present,  aiding,  abetting,  advisingor  encourag- 
ing the  same,  otherwise  the  jury  should  find  all  the  defendants 
not  guilty. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
defendant  A.  struck  the  prosecuting  witness  at  the  time  in 
question,  still,  unless  the  jury  further  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  one  of  the  other  defend- 
ants was  present,  aiding,  abetting,  advising  or  encouraging 
such  striking,  the  striking  alone  would  not  constitute  a  con- 
spiracy. 

Although  the  jury  may  believe,  from  the  evidence,  beyon  J 
a  reasonable  doubt,  that  one  of  tlie  defendants  threw  a  stone 
and  struck  the  prosecuting  witness,  still,  that  of  itself  would 
not  authorize  a  conviction  in  this  case.  To  authorize  a  convic- 
tion for  conspiracy,  it  should  further  appear,  from  the  evi- 
dence, to  the  exclusion  of  every  reasonable  doubt,  that  one  or 
more  of  the  other  defendants  took  part  in  the  difficulty,  or  in 
some  manner  aided,  abetted,  advised  or  encouraged  the  same, 
and  that  this  was  done  in  pursuance  of  a  common  design. 

Although  the  jury  may  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that,  upon  the  occasion  in  question,  there 
was  an  assault  and  battery  committed  upon  the  said  A.  B.,  by 
two  or  more  of  the  defendants,  still,  this  alone  would  not  be 
sufficient  to  warrant  a  conviction  for  the  crime  of  conspiracy; 
provided,  the  jury  believe,  from  the  evidence,  that  each  of  the 
parties  so  assaulting  acted  upon  his  own  motion  and  without 
any  reference  to  the  acts  or  intention  of  the  other  defendants, 
and  without  any  concert  of  action  to  accomplish  a  common 
design  or  purpose. 

§  9.  Conspirjicy  to  Cheat  and  Defraud — Illinois. — The  conrt 
instructs  the  jury,  as  a  matter  of  law,  that  if  any  two  or  more 
persons  conspire  and  agree  together,  with  the  fraudulent  or 
malicious  intent  wrongfully  and  wickedly  to  injure  the  person, 
character,  business  or  property  of  another,  or  to  obtain  money 
or  other  property  by  false  pretenses,  or  to  do  any  illegal  act, 
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injurious  to  the  public  trade,  health,  morals,  police  or  admin- 
istration of  public  justice,  or  to  prevent  competition  in  the 
letting  of  any  contract  by  the  state  or  the  authorities  of  any 
county,  city,  town  or  village,  or  to  induce  any  person  not  to 
enter  into  such  competition,  or  to  commit  any  felony,  they 
shall  be  deemed  guilty  of  a  conspiracy ;  and  every  such  of- 
fender, and  every  person  convicted  of  conspiracy,  at  common 
law  shall-  be  imprisoned  in  the  penitentiary  not  exceeding  three 
years,  or  fined  not  exceeding  $1,000. 


CHAPTER  LV. 


HOMICIDE. 


Seo.    1.    Homicide  generally. 

MUBD£B  OEKEHALLT. 

2.  Murder  defined. 

8.  Express  malice. 

4.  Implied  malice. 

5.  Presumption  from  kilHngr* 

6.  Involuntary  killings  Act  naturally  tendins^. 

7.  Involuntary  killing — In  the  commission  of  a  crime. 

8.  Blow  with  a  deadly  weapon. 

9.  Same — No  considerable  provocation  appearing. 

10.  Words  not  sufficient  provocation. 

11.  The  cause  of  death  must  be  proved. 

12.  Wound  not  necessarily  fatal — Death  from  neglect. 

MUBDEB — FIBST  AND  SECOND  DEGBEES. 

18.  Murder  defined. 

14.  Of  the  first  degree. 

15.  Of  the  second  degree. 

16.  Elements  of  murder  in  the  first  degree. 

17.  Killing,  willfully,  etc. 

18.  No  length  of  deliberation,  etc.,  required. 

19.  Premeditated  design. 

20.  Same — ^Mutual  combat. 

21.  Intoxication  as  affecting  intent. 

22.  By  poisoning — Material  averments  to  be  proved. 

28.  Not  necessary  to  prove  the  particular  poison  or  quantity* 

24.  Death  hastened  by  ppisoD,  etc 

25.  Circumstantial  evidence  must  exclude,  etc 

26.  Circumstances  pointing  as  strong  to  some  other  person. 

27.  Pointing  to  suicide. 

28.  Doubt  as  to  which  of  two  or  more  is  guilty. 

29.  Murder  not  reduced  to  manslaughter  by  provoking  words. 

80.  Verdict  may  be  for  lesser  crime. 

81.  Verdict  may  be  for  manslaughter. 

IIAKSLAUOHTEB. 

82.  Manslaughter  defined. 

83.  Voluntary. 

84.  Involuntary. 
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Sec.  85«  Malice  defined. 

86.  Malice  denotes  any  wicked  or  corrupt  motive. 

37.  Malice  presumed,  when. 

88.  Malice  aforethought. 

89.  Malice  implied. 

40.  Intent,  how  proved. 

41.  Presumed  to  intend  the  natural  consequences  of  his  act. 

42.  Criminal  responsibility. 

43.  When  not  responsible. 

44.  Burden  of  proof. 

45.  Reasonable  doubt  as  to  sanity. 

46.  Sanity  presumed — Insanity  must  be  proved. 

47.  Impulse  of  passion  no  defense. 

48.  Act  must  be  in  consequence,  etc 

49.  Partial  insanity. 

50.  Insanity  the  efficient  cause,  etc. 

51.  The  test  of  insanity. 

52.  Drunkenness  no  excuse  for  crime. 

53.  Justifiable  homicide— Self-defense. 

54.  Danger  need  not  be  real,  if  reasonably  apparent. 
65.  Force  may  be  resisted  by  force. 

>6.  Assailant  retiring  from  the  fight. 

67.  Defense  of  bjibitation. 

58.  Attack  provoked  by  defendant. 

59.  Danger  must  be  reasonably  apparent. 

HOMICIDB. 

§  1.  Homicide  Generally. — The  jury  are  instructed  that  the 
killing  of  a  human  being  may  be  either  justifiable,  excusable, 
or  felonious  and  criminal.  The  killing  is  justifiable  when 
done  in  the  necessary,  or  apparently  necessary,  defense  of 
one's  self  or  family  from  great  bodily  harm,  attempted  to  be 
committed  by  force.  It  is  excusable  when  one,  in  doing  a 
lawful  act,  by  mere  accident  unfortunately  kills  another. 
Such  killing,  when  it  is  neither  justifiable  nor  excusable,  is 
felonious  and  criminal,  and  it  may  be  either  murder  or  man- 
slaughter. 

HUBDEB  GENEBALLT. 

§  2.  Murder  Defined. — ^The  crime  of  murder  is  committed 
when  a  person  of  sound  memory  and  discretion  unlawfully 
kills  any  reasonable  creature  in  being,  under  the  peace  of  the 
state,  with  malice  aforethought,  either  expressed  or  implied 
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Ku88.  on  Ori.,  482;  Wliart  Am.  Orim.  Law,  356;  3  Greenlf. 
Evi.,  §  130. 

§  8.  Express  Malice. — Express  malice  is  that  deliberate  in- 
tention unlawfully  to  take  away  the  life  of  a  fellow-creature, 
which  is  manifested  by  external  circumstances  capable  of 
proof. 

§  4.  Implied  Malice. — Malice  is  implied  when  no  consider- 
able provocation  appears,  or  when  all  the  circumstances  of  the 
killing  show  ar  abandoned  and  malignant  heart  R.  S.  III., 
Ch.  38,  §  140. 

§  5.  Presumption  from  Killing. — Tlie  jury  are  instructed,  that 
if  the  killing  of  the  person  mentioned  in  the  indictment  is 
satisfactorily  shown  by  the  evidencie,  beyond  all  reasonable 
doubt,  to  liave  been  the  act  of  the  defendants,  or  either  of 
them,  then  the  law  pronounces  such  killing  murder,  unless  it 
appears,  from  the  evidence,  that  circumstances  existed  excusing 
or  justifying  the  act,  or  mitigating  it,  so  as  to  make  it  man- 
slaughter, as  explained  in  these  instructions.  Brovm  vs.  Siate^ 
4  Tex.  App.,  275. 

§  6.     Involantaiy  RUIing — Act  Naturally  Tending. — Tlie  court 

further  instructs  the  jury,  that  when  an  unlawful, unintentional 
killing  of  a  human  being  liappens  in  the  commission  of  an 
unlawful  act,  which  in  its  consequences  naturally  tends  to 
destroy  the  life  of  a  human  being,  the  offense  will  be  murder 
and  not  manslaughter.     2  Whar.  on  Crim.  Law,  967. 

§  7.     Involuntary  Rilling — Tn  the  Commission  of  a  Crime. — The 

court  further  instructs  the  jury,  that  when  an  imlawful,  unin- 
tentional killing  of  a  human  being  happens,  or  is  committed 
in  the  prosecution  of  any  felonious  intent,  as  explained  in  these 
instructions,  the  killing  will  be  murder  and  not  manslaughter. 
If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  at  the  time  of  the  alleged  killing  the  defendants 
had  entered  the  house  of  the  deceased,  for  the  purpose  of 
stealing  and  carrying  away  any  article  of  personal  property 
therein,  and  that,  in  the  prosecution  of  that  purpose,  or  in  his 
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efforts  to  escape  from  the  house  with  such  property,  the 
defendant  struck  the  deceased  and  thereby  caused  his  death, 
then  such  killing  would  be  murder  and  not  manslaughter,  and 
it  would  be  wholly  immaterial  whether  such  killing  was  in- 
tentional or  not  2  Bish.  on  Grim.  Law,  720;  Bissott  vs. 
Statey  53  Ind.,  408. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  said  J.  was  killed  by  tlie  defendant,  and  also, 
that  at  the  time  the  defendant  was  engaged  in  an  attempt  to 
rob  the  deceased,  then  the  defendant  is  guilty  of  murder  in  the 
first  degree,  although  he  may  have  had  no  intention  to  take 
the  life  of  the  said  J.     Monihan  vs.  Siate^  7  Ind.,  126. 

If  the  jury  find,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  at  the  time  of  the  alleged  killing,  the  defendants, 
or  either  of  them,  made  an  attack  upon  the  deceased  for  the 
purpose  or  with  the  intent  of  feloniously  taking  from  him,  by 
force  and  against  his  will,  his  money,  watch  or  other  articles 
of  personal  property,  and  that  in  the  prosecution  of  that  pur- 
pose either  one  of  the  defendants  struck  the  deceased,  and 
thereby  caused  his  death,  in  manner  and  form  as  charged  in 
the  indictment,  then  such  killing  would  be  murder,  not  only 
on  the  part  of  the  one  who  struck  the  blow,  but  also  on  the 
part  of  any  one  or  more  of  the  defendants  who  were  present, 
aiding  or  assisting  in  the  original  attempt  to  take  the  property 
of  the  deceased  by  force  or  against  his  will ;  if  the  jury  find, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  either  of 
the  other  defendants  was  so  present,  aiding  and  abetting;  and 
in  such  case  it  would  be  wholly  immaterial  whether  the  blow 
was  struck  with  the  intention  of  taking  the  life  of  the  de- 
ceased, or  only  of  disabling  him. 

§  8.  Blow  with  Dca'lly  Weapon. — If  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
killed  the  deceased  by  striking  him  on  the  head  with  a  stick, 
that  the  size  of  the  stick  was  such,  that  in  the  hands  of  a  man 
of  ordinary  strength,  striking  with  it  a  violent  blow  on  the  head, 
it  was  a  dangerous  weapon,  and  that  the  natural  consequence 
of  the  blow  struck  by  the  defendant  upon  the  head  of  the 
deceased  was  to  destroy  his  life,  and  that  his  death  was  caused 
by  such  blow,  then  the  jury  should  find  the  defendant  guilty 
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of  murder;  provided,  that  they  further  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  blow  was  struck 
with  malice  aforethought,  or  when  no  considerable  provocation 
appeared.     2  Whart.  on  Crim.  Law,  971. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  struck  the  deceased,  and  knocked 
him  down,  in  manner  and  form  as  charged  in  the  indictment, 
willfully  and  intentionally,  and  without  legal  excuse  or  justifi- 
cation, as  the  same  is  explained  in  these  instructions,  and  that 
the  deceased  died  in  consequence  of  such  striking  and  knock- 
ing down,  in  manner  and  form  as  charged  in  the  indictment, 
then  the  jury  should  find  the  defendant  guilty. 

And  if  the  jury  further  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  struck  the  deceabcd  on 
the  head  with  such  a  stick,  that  the  violence  of  the  blow 
knocked  him  down  and  produced  insensibility,  speechlessness 
and  other  symptoms  of  a  fatal  character,  and  that,  suffering 

great  agony,  he  died  within  the  space  of or  thereabouts, 

after  the  blow  was  given,  then  these  are  circumstances  which 
the  jury  should  take  into  consideration,  together  with  all  the 
other  evidence  in  the  case,  in  determining  whether  or  not  the 
blow  was  what  occasioned  the  death  of  the  deceased.  Davis 
vs.  The  People^  19  111.,  74;  Keenan  vs.  CorrUy  44  Penn.  St.,  55. 

§  9.  Blow  with  Deadly  Weapon — No  Considerable  ProTOcation 
etc. — If  the  jury  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  on  or  about,  etc,  the  defendant  and  deceased 
met  at,  etc.,  within  the  county,  etc.,  and  a  quarrel  ensued  be- 
tween them,  and  that  the  defendant  then  and  there  struck  the 
deceased  a  blow  on  the  head  with  a  dangerous  and  deadly 
weapon,  as  charged  in  the  indictment,  without  any  consider- 
able provocation,  or  without  such  provocation  as  was  appar- 
ently sufficient  to  excite  sudden  and  irresistible  passion,  and 
that,  on  the  same  day,  d^  ceased  died  from  the  effect  of  that 
blow,  then  the  jury  should  find  the  defendant  guilty  of  mur- 
der, unless  the  jury  further  find,  from  the  evidence,  that  the 
defendant  inflicted  the  fatal  blow  in  self-defense  to  save  his 
own  life,  or  to  prevent  great  bodily  harm  to  himself,  and 
under  such  circumstances  that  a  reasonable  person  might  rea- 
sonably apprehend  danger  to  his  own  life,  <.»r  great  bodily  harm 
to  himself. 
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§  10.  Words  no  Snfficient  Provocation. — Tlie  court  instructs 
the  jury,  that  no  provocation  by  words  only,  however  oppro- 
brious, will  mitigate  an  intentional  killing  so  as  to  reduce  the 
killing  to  manslaughter.  2  Wliart.  Crim.  Law,  970;  Ray  vs. 
State^  15  Qa.,  223;  Eapp  vs.  Siate^  14  B.  Monroe,  494;  Stcvte 
vs.  StwTT^  38  Mo.,  270;  Martin  vs.  People,  30  Wis.,  216. 

And  although  the  jury  may  believe,  from  the  evidence, 
that  insulting  and  opprobrious  epithets  were  used  by  the  de- 
ceased to  the  defendant,  yet,  if  the  jury  further  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
immediately  revenged  himself  by  the  use  of  a  dangerous  and 
dcivdly  weapon,  in  a  manner  likely  to  cause  the  death  of  the 
deceased,  and  did,  thereby,  cause  his  death,  then  the  defend- 
ant is  guilty  of  murder,  and  the  jury  should  so  find  by  their 
verdict. 

§  11.  Canse  of  the  Death  Must  be  Proved. — The  court  in- 
structs the  jury,  that  it  is  incumbent  upon  the  people  to  show 
by  proof,  beyond  a  reasonable  doubt,  that  the  deceased  came 
\m  his  death  by  reason  of  the  injury  inflicted  on  him  by  the 
pistol  ball  in  question.  The  people  must  show,  not  that  such 
injury  was  probably  the  cause  of  the  death,  but  that  it  was 
the  eflficient  and  immediate  cause  of  death;  and  the  evidence 
must  establish  this  fact  beyond  any  reasonable  doubt,  and  if 
(his  has  not  been  done  the  jury  should  tind  the  defendant  not 
guilty. 

§  12.  Wound  not  Necessarily  Fatal — Death  from  Neglect. — 
The  law  is,  that  if  one  unlawfully  inflicts  upon  another  a 
wound  which  is  not  in  its  nature  necessarily  mortal,  but 
which  might  be  cured  by  proper  care  and  surgical  treatment, 
and  the  person  injured  neglects  to  procure  such  care,  or 
refuses  to  receive  such  surgical  treatment,  and  he  die  of  the 
wound  owing  to  such  want  of  care  and  treatment,  this  will 
not  excuse  the  person  inflicting  the  wound ;  and  if,  in  such 
case,  the  jury  further  believe,  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  injury  was  inflicted  by  accused  with 
malice  aforethought,  as  exi)lained  in  these  instructions,  and 
that  the  deceased  died  from  such  wounds,  then  the  jury 
should  find  tlie  accused  guilty  of  murder.     3   Greenl.  Ev., 
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§  139 ;  2  Bishop  Crim.  Law,  §  679-6S0 ;  StaU  vs.  Bautleu,  44: 
Conn.,  §37 ;   WiUia>ns  vs.  The  State,  2  Tex.  App.,  271. 

Upon  the  question,  what  was  the  cause  of  the  death  of  the 
deceased,  the  court  instructs  you  that  in  order  to  convict 
the  defendant  under  this  indictment,  you  must  be  able,  from 
the  evidence,  to  trace  the  death  to  the  injury  alleged  to  have 
been  inflicted  by  the  defendant  and  that,  too,  beyond  any  rea- 
sonable doubt.     People  vs.  GooJc,  39  Mich.,  236. 

If  you  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  gunshot  wound  was  in  itself  mortal  and  rea- 
sonably calculated  from  its  nature  and  extent  to  produce  death 
without  any  medical  or  surgical  treatment,  then  it  would  be 
no  defense  that  the  deceased,  under  better  or  diflferent  medical 
treatment,  might  or  probably  would  have  recovered,  nor  will 
the  law  justify  a  verdict  of  acquittal,  merely  upon  the  ground, 
if  proved,  that  the  medicine  administered  or  the  surgical 
treatment  adopted  to  restore  or  relieve  the  deceased  in  point 
of  fact  co-operated  with  the  wound  in  producing  death.  It 
would  be  enough  if  you  believe,  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  gunshot  wound  would  of  itself  have 
resulted  in  death  and  that  it  did  in  fact  contribute  directly  to 
the  death,  provided  also,  you  further  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  said  wound  was  in- 
flicted with  malice  aforethought.  People  vs.  CooJij  39  Mich., 
236;  Bowles  vs.  State,  58  Ala.,  335. 

On  the  other  hand,  if  you  entertain  any  reasonable  doubt  as 
to  whether  the  gunshot  wound  was  mortal  in  itself,  or  rea- 
sonably calculated  from  its  nature  and  extent  to  produce  death, 
and  whether  death  did  ensue  solely  from  (morphine  poison,) 
and  to  which  the  wound  did  not  materially  contribute,  then 
you  should  acquit  the  defendant. 

If  one  person  inflicts  wounds  upon  another,  which  are 
dangerous  in  themselves,  though  not  necessarily  fatal,  but 
which  do  produce  death  through  a  chain  of  natural  causes  and 
effects,  uninfluenced  by  human  action,  then  the  wounds  are  to 
be  regarded  as  the  cause  of  the  d^ath.  And  in  this  case  if  you 
believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  did  inflict  wounds  upon  the  deceased,  in  manner  and 
form  as  charged  in  the  indictment,  and  that  tliese  wounds  were 
dangerous  in  themselves  though  not  necessai'ily  fatal,  and  that 
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these  wonnds  caused  congestion  of  the  brain,  and  that  the 
deceased  died  of  such  congestion  or  that  the  congestion  caused 
him  to  expose  himself  to  the  inclemency  of  the  weather,  and 
that  such  exposure  was  the  immediate  cause  of  his  death,  still, 
in  law,  it  will  be  held  that  the  defendant,  by  inflicting  the 
wounds,  caused  the  death  of  the  deceased.  Kelley  vs.  States 
53  Ind.,  311. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  with  malice  aforethoi>ght,  shot  at 
and  hit  the  deceased  with  the  pistol  ball,  and  thereby  inflicted 
upon  him  a  wound  of  which  he  afterwards  died,  in  manner  and 
form  as  charged  in  the  indictment,  then  the  defendant  is  guilty 
of  murder,  although  the  jury  may  further  believe,  from  the 
evidence,  that  the  wound  was  not  necessarily  mortal,  and  that, 
with  proper  care  and  treatment,  the  deceased  might  have  re- 
covered. It  is  suflicient,  in  such  cases,  to  warrant  a  conviction 
of  the  defendant,  if  the  jury  find,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  deceased  died  from  the  effect  of 
the  wound,  and  not  from  his  own  misconduct  or  positive  ill- 
treatment  of  his  physician  or  others. 

MUEDEE — FIRST  AND  SECOND  DEGREE. 

§  13.  Murder  Defined. — The  court  instructs  the  jury,  that, 
in  this  state,  whoever  kills  a  human  being,  with  malice  afore- 
thought, is  guilty  of  murder. 

If  a  person  forms  in  his  mind  a  purposS,  design  or  intention 
to  unlawfully  kill  a  human  being  with  malice  but  without 
premeditation,  and  he  does  so  kill  a  human  being,  then  the 
offense  comes  within  our  statute  defining  murder  in  the  sec- 
ond degree;  but  if  the  element  of  premeditation  is  also  pres- 
ent before  the  fatal  blow  is  struck,  then  it  is  muidcr  in  the 
first  degree.     Archie  vs.  State^  64  Ind.,  56. 

§  14.  Of  the  First  Degree. — Tlie  jury  are  further  instructed, 
that  all  murder  which  is  perpetrated  by  means  of  poisoning, 
or  lying  in  wait,  or  any  other  kind  of  willful,  deliberate  and 
premeditated  killing  (or  which  is  committed  in  the  perpetra- 
tion or  attempt  to  perpetrate  any  arson,  rape,  robbery,  mayhem 
or  burglary)  is  murder  of  the  first  degree. 
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§  15.  Of  the  Second  Degree. — The  Jury  are  f  urtlier  instnict- 
ed,  that  whoever  commits  murder  otherwise  than  by  means 
of  poison  or  lyin^  in  wait,  or  other  kind  of  willful,  deliberate 
and  premeditated  killing  (or  which  is  committed^  etc.),  is 
guilty  of  murder  in  the  second  degree. 

The  jnry  are  instructed,  as  a  matter  of  law,  that  when  the 
unlawful  killing  of  a  human  being  is  the  result  of  malice  sud- 
denly produced  at  the  time  a  fatal  blow  is  struck  and  the 
killing  is  without  premeditation  or  deliberation,  then  such 
killing  is  murder  in  the  second  degree.     McQueen  vs.  SlaU, 

1  Lea  (Tenn.),  285. 

§  16.  Elements  of  Murder  in  the  First  Degree. — The  court 
instructs  the  jury,  that  under  our  statute,  to  constitute  murder 
in  the  first  degree,  the  jury  must  be  satisfied,  beyond  a  reason- 
able doubt,  from  the  evidence,  not  only  that  the  defendant, 
without  any  justifiable  cause  or  legal  excuse,  as  explained  in 
these  instructions,  killed  the  deceased  in  manner  and  form  as 
charged  in  the  indictment,  but  they  must  further  believe,  from 
the  evidence,  beyond  any  reasonable  doubt,  that  at  the  time 
the  defendant  struck  the  fatal  blow  he  had  formed  in  his 
mind  a  deliberate,  willful  and  premeditated  purpose  to  kill  the 
deceased,  and  that  he  struck  the  blow  with  the  intention  of 
effecting  that  purpose  (or  that  he  killed  the  deceased  while 
attempting  to  perpetrate  the  crime,  etc.)     J^rinues  vs.  State, 

2  Tex.  App.,  369;  State  vs.  Melton^  67  Mo.,  594;  Cox  vs. 
State,  5  Tex.  App.,  •493. 

Although  the  jury  may  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  without  justifiable  cause 
or  legal  excuse,  as  explained  in  tliese  instructions,  killed  the 
deceased,  still,  if  you  entertain  any  reasonable  doubt  whether 
the  killing  was  willful,  deliberate  and  premeditated,  or  whether 
the  fatal  blow  was  struck  with  deliberate  intent  on  the  part  of 
the  defendant  that  the  blow  should  take  the  life  of  the  de- 
ceased, (or  in  the  attempt  to  commit,  etc.),  then  the  jury 
should  only  find  the  defendant  guilty  of  murder  in  the  second 
degree. 

§  17.  Killing  WillfWly,  etc.— That  under  our  stj  t  ito,  the 
defendant  in  this  case  cannot  be  found  guilty  of  murder  in  the 
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first  degree  unless  tlie  jiirj  are  eatisiied,  from  the  evidence, 
beyond  a  reasonable  doubt,  not  only  that  the  defendant  is 
guilty  of  feloniously  killing  the  deceased,  but  it  must  further 
appear,  from  the  evidence,  beyond  a  reasonable  doubt,  that 
such  killing  was  done  willfully,  deliberately  and  with  premedi- 
tation; that  is,  that  it  was  done  intentionally,  sanely  and  with 
prior  deliberation.  And  unless  all  these  appear,  from  the 
evidence,  beyond  a  reasonable  doubt,  the  jury  cannot  lawfully 
find  the  defendant  guilty  of  murder  in  the  first  degree. 
Wharton's  Law  of  Homicide,  368. 

§  18.  No  Length  of  Deliberation,  etc.,  Required. — The  jury  are 
instructed,  that  while  the  law  requires,  in  order  to  constitute 
murder  of  the  fii*st  degree,  that  the  killing  shall  be  willful,  de- 
liberate and  premeditated,  still,  it  docs  not  require  that  the 
willful  intent,  premeditation  or  deliberation,  shall  exist  for  any 
length  of  time  before  the  crime  is  committed;  it  is  sufiicient 
if  there  was  a  design  and  determination  to  kill  distinctly  formed 
in  the  mind  at  any  moment  before  or  at  the  time  the  blow  is 
struck ;  and  in  tins  case,  if  the  jury  believe,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  feloniously 
struck  and  killed  the  deceased,  as  charged  in  the  indictment, 
and  that  before  or  at  the  time  the  blow  was  struck  the  defend- 
ant had  formed  in  his  mind  a  willf ul,  deliberate]  and  premedi- 
tated design  or  purpose  to  take  the  life  of  the  deceased,  and 
that  the  blow  was  struck  in  furtherance  of  that  design  or  pur- 
pose, and  without  any  justifiable  cause  or  legal  excuse  therefor, 
as  explained  in  these  instructions,  then  the  jury  should  find 
the  defendant  guilty  of  murder  of  the  first  degi*ee.  2  Whar. 
on  Grim.  Law,  948;  Whar.  Law  of  Hom.,  382;  2  Bish.  on 
Grim.  Law,  §  760.  Contra:  Biniia  vs.  StcUe^  ^^  Ind..  428; 
Fahnestock  vs.  The  State,  23  Ind.,  231-263 ;  Ealbert  vs.  State, 
3  Tex.,  656. 

To  constitute  murder  in  tlie  first  degree  there  must  have 
been  an  unlawful  killing  done,  purposely  and  with  premedi- 
tated malice.  If  a  person  has  actually  formed  the  purpose 
maliciously  to  kill,  and  has  deliberated  and  premeditated  upon 
it  beforb  he  performs  the  act,  and  then  performs  it,  he  is 
guilty  of  murder  in  the  first  degree,  however  short  the  time 
may  have  been  between  the  purpose  and  its  execution.     It  is 
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not  time  that  constitutes  the  distinctive  diGFerence  between 
murder  in  the  first  and  in  tlie  second  degree ;  an  unlawful 
killing,  with  malice,  deliberati  n  and  premeditation  constitutes 
the  crime  of  murder  in  the  first  degree.  It  matters  not  how 
short  the  time,  if  the  party  has  turned  it  over  in  his  mind, 
and  weighed  and  deliberated  upon  it.  Fahnestoch  vs.  Staie^ 
23  Ind.,  231 ;  Miller  vs.  State^  54:  Ala.,  155 ;  State  vs.  WeineT8^ 
66  ATo.,  13;  State  vs.  Ahmok,  12  Nov.,  369. 

§  19.  Premeditated  Design. — If  the  jury  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant  shot 
the  deceased,  and  thereby  caused  his  death,  in  manner  and 
form  as  charged  in  the  indictment,  then  no  matter  what  the 
provocation,  and  no  matter  what  the  other  surrounding  cir- 
cumstances may  have  been,  unless  the  act  of  shooting  was  ju&- 
tifiab-e,  as  explained  in  these  instructions,  then  the  defendant 
is  guilty  (of  murder  in  the  first  degree);  provided,  you  fur- 
ther believe,  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  did  the  shooting  with  a  premeditated  design 
to  kill  the  deceased.     Roman  vs.  The  State,  41  Wis.,  312. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  sought  a  difficulty  with  the  deceased 
for  the  purpose  of  killing  him,  and  with  that  design  provoked 
a  fight  with  him,  and  in  the  fight  did  kill  him  in  pursuance  of 
his  intent  of  taking  the  life  of  the  deceased,  then  the  jury 
will  find  the  defendant  guilty  of  murder. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
sought  a  quarrel  with  the  deceased  and  first  struck  him  a  vio- 
lent blow  with  his  fist-,  in  the  expectation  that  the  deceased 
would  resent  tlie  blow,  and  in  his  turn  attack  the  defendant, 
so  that  he  might  have  a  chance  to  shoot  or  stab  the  deceased, 
and  thereby  take  his  life,  and  further,  that  in  accordance  with 
such  expectation  the  said  deceased  did  thereupon  attack  the 
defendant  with  his  fists,  and  the  defendant  then  shot  the  de- 
ceased, as  charged  in  the  indictment,  such  killing  would  be 
murder  in  the  first  degree.     State  vs.  Christian^  %^  Mo.,  138. 

The  jury  are  inoti'ucted,  that  the  mere  fact  of  an  unlawful 
killing,  if  proved,  raises  no  presumption  that  the  killing  was 
murder  in  the  first  degree,  and  unless  the  circumstances  show, 
beyond  a  reasonable  doubt,  that  some  degree  of  deliberation 
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took  place  before  tlie  killiDg  (or  in  the  attempt,  etc.),  then 
the  conviction  can  only  be  for  murder  in  the  second  degree. 
Newton  vb,  IStaie^  6  Keb.,  136. 

§  20.  Premeditated  Design — Mutual  Combat. — If  the  jury 
believe,  from  the  evidence,  that  at  the  time  of  the  alleged  kill- 
ing the  defendant  and  the  deceased  met  together,  and  mutu- 
ally agreed  to  engage  in  a  personal  combat,  and  did  engage 
in  such  combat,  then,  if  the  jury  further  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  deceased  was 
unarmed,  and  that  the  defendant,  in  anticipation  of  having  a 
difficulty  with  deceased,  had  armed  himself  with  a  deadly 
weapon  without  the  knowledge  of  the  deceased,  with  the 
intention  of  using  the  same  some  time  during  the  contest,  and 
did  so  use  it,  and  thereby  killed  tlie  deceased,  then  such  kill- 
ing would  be  murder  in  the  first  degree.  State  vs.  Christian^ 
66  Mo.,  138. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
the  alleged  killing,  the  defendant  and  the  deceased  met,  and 
upon  a  sudden  cause  of  quarrel  arising  between  them,  mutually 
agreed  to  engage  in  a  personal  combat,  and  did  so  engage  in 
such  combat,  and  if  the  jury  further  believe,  from  the  evi- 
dence,  beyond  a  reasonable  doubt,  that  during  such  quarrel  the 
defendant,  without  tlie  knowledge  of  the  deceased,  made  use 
of  a  deadly  weapon,  in  such  a  manner  as  would  be  likely  to 
cause  the  death  of  the  deceased,  and  did  so  cause  it,  then  the 
defendant  was  guilty  of  murder;  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  defendant  so  used  the 
said  deadly  weapon,  deliberately,  and  with  malice  afore- 
thought, and  with  intent  to  take  the  life  of  deceased,  or  to  do 
him  great  bodily  harm,  then  such  killing  would  be  murder  in 
the  first  degree.    State  vs.  Chrutian^  66  Mo.,  138. 

§  21.  Intoxication  as  Affecting  Int«nt.— That  while  it  is  a 
general  rule  of  law  that  voluntary  drunkenness  is  no  excuse 
or  justification  for  a  crime  perpetrated  under  its  influence, 
still,  in  cases  of  this  kind,  drunkenness,  if  proved,  may  some- 
times be  considered  by  the  jury  for  the  purpose  of  determin- 
ing whether  the  accused,  at  the  time  of  the  alleged  offense,  was 
capable  of  forming  a  willful,  deliberate  and   premeditated 
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design  to  take  life ;  and  in  this  case,  although  the  jury  may 
believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  killed  the  deceased,  in  manner  and  form  as 
charged  in  the  indictment,  still,  if  you  fm-ther  believe,  from 
the  evidence,  that  before  and  at  the  time  the  defendant  struck 
the  fatal  blow  he  was  so  deeply  intoxicated  by  spirituous 
liquors  as  to  be  incapable  of  forming,  in  his  mind,  a  design, 
deliberately  and  premeditatedly,  to  do  the  act,  then  such  kill- 
ing, under  such  a  state  of  intoxication,  would  only  be  murder 
of  the  second  degree.  Greenlf.  Evi.,  §  148;  Wharton's  Law 
on  Homicide,  369;  Adams  vs.  State^  29  Ohio  St,  412.  Contra: 
State  vs.  Cross,  27  Mo.,  332. 

§  22.     By  Poisoning — ^Material  Averments  to  be  Proved. — The 

court  instructs  the  jury,  as  a  matter  of  law,  tliat  the  burden  of 
proof  is  on  the  prosecution  to  establish,  by  the  evidence,  every 
material  allegation  in  the  indictment,  beyond  a  reasonable 
doubt;  and  if  they  have  failed  to  do  so,  the  jury  must  acquit 
the  defendant. 

That  in  order  to  convict  the  defendant  of  the  crime  charged 
against  him,  the  jury  must  lind,  from  the  evidence: 

First,    That  the  deceased  came  to  his  death  by  poison. 

Second,  That  it  was  administered  to  him  by  tlie  defendant 
in  his  lifetime. 

Third.  That  defendant  administered  the  poison  to  the 
deceased  willfully  and  knowingly;  and  with  the  intention  of 
depriving  him  of  life;  and. 

Fourth.  That  the  deceased  actually  died  from  the  eflFects 
of  the  poison  so  administered  to  him. 

And  if  the  jury  entertain  any  i"easonable  doubt  upon  either 
of  these  material  propositions,  then  the  prosecution  has  failed 
to  establish  its  case,  and  the  jury  must  acquit  the  defendant 

§  23.  Not  Necessary  to  Prove  the  Particnlar  Poison  or  Qnan- 
tity. — The  jury  are  instructed,  that  in  this  class  of  cases,  where 
the  indictment  charges  that  death  was  caused  by  poisoning,  it 
is  not  necessary  to  prove  the  particular  substance  or  kind  of 
poison  used,  nor  is  it  necessary  to  give  direct  and  positive  proof 
what  is  the  quantity  which  would  destroy  life,  nor  is  it  neces- 
sary to  prove  that  such  a  quantity  was  found  in  the  body  of 
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the  deceased.  It  is  sufficient,  if  the  jury  are  satisfied,  by  the 
evidence,  beyond  a  reasonable  doubt,  that  the  deatli  was  caused 
by  poison  of  some  kind,  and  that  the  poison  was  administered 
by  the  accused,  with  the  intention  of  causing  death.  3  Greenl. 
E\\,  §  135;  Whart  Am.  Law  of  Horn.,  323. 

§  24.  Death  Hastened  by,  etc. — Although  the  jury  may  be- 
lieve, from  the  evidence,  that  a  few  days  preceding  the  death 
of  the  deceased,  he  was  suffering  from  {any  disec^e),  still,  if 
the  jury  further  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  death  of  the  deceased  was  hastened  by 
the  subsequent  administration  of  arsenic  given  by  the  defend- 
ant, and  that  it  was  given  by  her  for  the  purpose  of  hastening 
his  death,  then  the  jury  should  find  the  defendant  guilty,  in 
manner  and  form  as  charged  in  the  indictment  2  Greenl. 
Ev.,  §  139 ;  2  Bishop  on  Grim.  Law,  §  679-680 ;  Wharton  Am. 
Law,  Ilom.,  241. 

§  25,  Gircnm^>tantI«')I  Evijl?nce  Most  Exclude,  etc. — The  jury 
are  instructed,  that  when  circumstances  alone  are  relied  upon 
by  the  people  for  a  conviction,  the  circumstances  must  be  such 
as  apply  exclusively  to  the  defendant,  and  such  as  are  recon- 
cilable with  no  other  reasonable  hypotliesis  than  that  of  the 
defendant's  guilt;  and  they  must  satisfy  the  mind  of  the  jury, 
beyond  a  reasonable  doubt,  of  the  guilt  of  the  defendant 

And  in  this  case,  if  the  jury  find,  from  the  evidence,  that 
all  the  criminating  circumstances  relied  upon  by  the  people 
for  a  conviction  will  as  well  apply  to  another  person  as  to  the 
defendant,  or  if  they  are  reconcilable  with  any  reasonable  hy- 
pothesis other  than  that  of  the  defendant's  guilt,  or  if  they 
do  not  satisfy  the  mind  of  the  jury,  beyond  a  reasonable  doubt, 
of  the  guilt  of  the  defendant,  then  he  cannot  be  legally  con- 
victed, and  you  must  acquit  him. 

§  26.  Circnmstaiices  Pointing  as  Strongly  to  Some  Other  Person. 

— Should  the  jury  believe,  from  the  evidence,  that  the  deceased 
died  from  the  effect  of  poison,  administered  to  him  by  some 
one,  still,  if  the  jury  further  find,  from  the  evidence,  that 
some  other  person  had  the  same  opportunity  to  administer  the 
pouon  th.it  the  defendant  had,  and  that  all  the  circumstances 
44 
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point  as  clearly  to  some  other  person  as  having  administered 
the  poison,  as  to  the  defendant,  then  these  facts  are  sufficient 
to  raise  a  reasonable  doubt,  in  the  mind  of  the  jury,  as  to  the 
guilt  of  the  defendant,  and  the  jury  should  acquit  him. 

/  %  27.     Pointing  to  Suicide. — Although  the  jury  should  be- 

lieve, from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
deceased  died  from  the  eflfect  of  poisoning,  still,  if  the  jury 
further  find,  from  the  evidence,  that  he  had  the  same  oppor- 
tunities for  taking  the  poison  himself,  without  the  aid  of  the 
defendant,  that  the  defendant  had  to  give  it  to  him,  and  if  it 
is  possible  in  any  reasonable  manner  to  explain  all  the  facts 
and  circumstances  proved  on  the  trial,  consistently  with  the 
hypothesis  that  he  did  take  the  poison  himself,  either  for  the 
purpose  of  committing  suicide,  or  as  a  medicine,  then  this  is 
sufficient  to  raise  a  reasonable  doubt  in  the  minds  of  the  jury 
as  to  the  guilt  of  the  defendant,  and  they  should  render  a  ver- 
dict of  not  guilty. 

§  28.  Doubt  as  to  Which  of  Two  or  More  is  Guilty. — Although 
the  jury  may  believe,  from  the  evidence,  that  the  deceased 
was  killed  at  the  time  and  in  the  maimer  mentioned  in  the 
indictment,  and  that  the  shot  that  caused  his  death  was  fired 
by  E.  F.,  or  by  the  defendant  C.  D.,  still,  if  the  jury  are  unable, 
from  the  evidence,  to  determine  by  which  of  said  persons  the 
shot  was  fired,  then  the  jury  should  consider  the  case  pre- 
cisely the  same  as  though  it  had  been  proved  that  some  person 
other  than  the  defendant  fired  the  fatal  shot. 

The  jury  are  instructed,  that  if  they  find,  from  a  considera- 
tion of  all  the  evidence,  that  it  points  as  clearly  to  one  A. 
B.  as  the  person  who  committed  the  crime  in  question,  as 
it  does  to  the  defendant,  or  if,  after  a  fair  and  full  considera- 
tion of  all  the  evidence,  the  jury  entertain  a  reasonable  doubt 
as  to  whether  the  said  A.  B.  or  the  defendant  is  the  guilty 
party,  then  the  jury  should  acquit  the  defendant 

§  29.  Murder  Not  Rednced  to  Manslaughter  by  Provoking 
Words. — The  court  further  instructs  the  jury,  that  where  a 
person  strikes  another  with  a  deadly  weapon,  in  a  manner  cal- 
culated or  likely  to  produce  death,  no  words  of  reproach,  or 
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abuse,  or  gestures,  however  irritating  or  provoking,  amount 
to  considerable  provocation  in  law,  so  as  to  reduce  the  crime 
of  killing  from  murder  to  manslaughter,  in  case  such  blow  re- 
sults in  death.  People  vs.  Turlet/y  50  Cal.,  469;  Bird  vs. 
State,  60  Qa.,  585. 

In  the  case  of  a  voluntary  killing  of  a  human  being,  without 
lawful  excuse  or  justification,  in  order  to  reduce  the  offense 
from  murder  to  manslaughter,  there  must  be  a  serious  and 
highly  provoking  injury  inflicted  upon  the  person  killing,  suf- 
ficient to  excite  an  irresistible  passion  in  a  reasonable  person, 
or  an  attempt,  by  the  person  killed,  to  commit  a  serious  per- 
sonal injury  on  the  person  killing. 

§  30.  Verdict  May  be  for  Lesser  Crime. — The  indictment  in 
this  case  charges  the  highest  degree  of  felonious  homicide 
known  to  the  law,  that  is,  murder  in  the  first  degree,  and  un- 
der this  indictment,  if  the  evidence  requires  it,  as  explained 
in  these  instructions,  the  jury  may  find  the  defendant  guilty 
of  either  murder  in  the  first  or  second  degree,  or  of  voluntary 
or  involuntary  manslaughter,  or  the  jury  may  find  the  defend- 
ant not  guilty.    Archey  vs.  State,  60  Ind.,  56. 

If  the  evidence,  under  the  ini?truction  of  the  court  as  to  the 
law  of  the  case,  require  it,  you  may  find  the  defendant  guilty 
of  murder  in  the  first  or  in  the  second  degree,  or  you  may  find 
him  guilty  of  manslaiighter,  or  you  may  find  him  not  guilty. 
If  all  the  allegations  in  the  (first  count  of  the)  indictment  have 
been  proved  to  your  satisfaction,  beyond  a  reasonable  doubt, 
you  should  find  the  defendant  guilty  of  murder  in  the  first 
degree.  If  all  the  allegations  of  the  indictment  have  been 
proved  beyond  a  reasonable  doubt,  except  the  allegation  of 
deliberate  or  premeditated  killing,  you  should  find  the  defend- 
ant guilty  of  murder  in  the  second  degree;  and  if  you  find, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant did  unlawfully  kill  the  deceased,  upon  a  sudden  quarrel, 
and  without  malice,  or  unintc^iitionally,  while  the  defendant 
was  attempting  to  commit  any  unlawful  act  not  amounting  to 
felony,  then  the  offense  would  be  manslauglitjr;  or  if  the  jyry 
have  any  reasonable  doubt,  arising  upon  all  the  evidence  in 
the  case,  as  to  the  defendant  being  guilty  of  one  of  these 
crimes,  they  should  simply  find  the  defendant  not  guilty. 
Binns  vs.  State,  ^^  Ind.,  428;  Adams  vs.  State,  29  Ohio  St.,  462. 
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§  31.  Verdict  may  be  for  Manslanghter. — The  jury  are  m- 
fitructed,  that  under  an  indictment  for  murder,  a  party  accused 
may  be  found  guilty  of  manslaughter.  And  in  this  case,  if 
after  a  careful  and  dispassionate  consideration  of  all  the  proof 
and  circumstances  in  evidence  before  you,  you  have  any  rea- 
sonable doubt  as  to  whether  the  defendant  is  guilty  of  murder, 
then  you  should  consider  whether  he  is  guilty  of  manslaughter; 
and  if  from  a  full  and  careful  consideration  of  all  the  evidence 
before  you,  you  believe,  beyond  a  reasonable  doubt,  that  the 
defendant  is  guilty  of  manslaughter,  you  should  so  find  by 
your  verdict  (and  in  that  event  it  will  be  your  duty  to  fix,  by 
your  verdict,  the  term  for  which  he  shall  be  confined  in  the 
penitentiary,  which  may  be  for  any  length  of  time,  not  less 
than  one  year,  and  it  may  be  for  the  term  of  his  natural  life). 
Sohnier  vs.  The  Peojple^  23  111.,  \. 

HANSLAT70HTEB. 

§  32.  Manslaughter  Defined. — Manslaughter  is  the  unlawful 
and  felonious  killing  of  another  without  any  malice,  either 
expressed  or  implied  (and  without  any  mixture  of  delibei^ation 
whatever).     It  may  be  voluntary  or  involuntary. 

§  33.  Voluntary. — In  cases  of  voluntary  manslaughter,  there 
must  be  a  serious  and  highly  provoking  injury  inflicted  upon 
the  person  killing,  suflicient  to  excite  an  irresistible  passion  in 
a  reasonable  person,  or  an  attempt  by  the  person  killed  to 
commit  a  serious  personal  injury  on  the  person  killing.  The 
killing  must  be  the  result  of  the  sudden,  violent  impulse  of 
passion,  supposed  to  be  irresistible:  for  if  there  should  appear 
to  have  been  an  interval  between  the  assault  or  provocation 
given,  and  the  killing,  sufficient  for  the  voice  of  reason  and 
humanity  to  be  heard,  the  killing  thall  be  attributed  to  deliber- 
ate revenge,  and  punished  as  murder.  Bruner  vs.  Siate^  58 
Ind.,  159;  Nye  vs.  Tlie  People,  35  Mich.,  16. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  unlawfully  and  feloniously  struck 
the  deceased  a  blow  which  caused  his  death,  then  to  reduce 
the  killing  from  murder  to  manslaughter,  the  jury  must  be- 
lieve, from  the  evidence,  that  the  provocation  for  the  blow 
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arose  at  tli'e  time  the  blow  was  given,  and  that  the  passion 
was  not  the  result  of  a  former  provocation;  that  snch  passion 
was  either  anger,  raije,  sudden  resentment  or  terror,  which 
rendered  the  defendant  incapable  of  cool  reflection  upon  the 
character  and  results  of  his  acts,  and  that  the  act  was  directly 
caused  by  passion  arising  out  of  such  provocation.  Bayett  vs. 
i^aU^  2  Tex.  App.,  93;  tkaU  vs.  StaU^  59  Tenn.,  459. 

§  84.  Involuntary. — Involuntary  manslaughter  consists  in 
the  killing  of  a  human  being  without  any  intent  to  do  so,  in 
the  commission  of  an  unlawful  act,  or  a  lawful  act  which 
probably  might  produce  such  a  consequence,  in  an  unlawful 
manner. 

If  the  jury  believe,  from  the  evidence,  beyond  a  i*ea8onable 
doubt,  that  the  defendant  killed  the  deceased  without  any 
legal  excuse  or  justification,  as  explained  in  these  instructions, 
^still,  if  the  jury  further  believe,  from  the  evidence,  that  the 
ifistrument  used  was  not  a  deadly  weapon,  and  that  when  the 
defen  lant  struck  the  blow  it  was  not  his  intention  to  take  the 
life  of  the  deceased,  but  only  to  chastise  him,  then  you  should 
find  the  defendant  guilty  of  manslaughter.  2  Whar.,  §  944- 
931. 

The  jury  are  instructed,  that  if  from  motives  of  hatred, 
revenge,  jealousy,  or  for  any  wrong  or  injury,  real  or  imagi- 
nary, a  sane  person  kills  another,  the  killing  will  be  referred  to 
malice,  and  must  be  regarded  as  murder.  If,  however,  the 
killing  is  tlie  result  of  a  sudden,  violent  impulse  of  passion, 
caused  by  a  serious  or  highly  provoking  injury  inflicted  upon 
the  person  killing,  and  which  is  sufiicient,  in  the  minds  of  the 
jury,  to  excite  an  irresistible  passion  in  a  reasonable  person, 
and  the  interval  of  time  between  the  provocation  and  the  kill- 
ing is  not  sufiicient  for  the  passions  to  cool  and  the  voice  of 
reason  and  humanity  to  be  heard,  then  the  killing  is  man- 
slaughter, and  not  murder.  Schfiier  vs.  The  People^  23  111., 
1;  Fisher  vs.  The  People,  23  III.,  283. 

The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  defendant  voluntarily  got  into  a  difliculty,  or 
fight,  with  the  deceased,  but  did  not  intend  to  kill  him,  at  the 
time,  and  did  not  decline  further  fighting  before  the  fatal 
blow  was  struck,  and  then  drew  his  knife,  and  with  it  struck 


1 


694  HOMICIDB. 

and  killed  the  deceased,  then  the  jury  should  find  the  defend- 
ant guilty  of  manslaughter;  although  the  jury  may  fm-ther 
believe,  from  the  evidence,  that  the  cutting  and  killing  were 
done  in  order  to  prevent  the  deceased  from  getting  the 
advantage  in  the  fight,  or  doing  the  defendant  great  bodily 
injury. 

MALICE  AND  INTEin*. 

§  35.  Malice  Defined. — The  court  instructs  the  jury,  that 
malice,  within  the  meaning  of  the  law,  includes  not  only  anger, 
hatred  and  revenge,  but  every  other  unlawful  and  unjustifiable 
motive.  State  vs.  OoodenoWy  65  Me.,  30 ;  State  vs.  Weenersj 
66  Mo.,  13. 

§  36.  Malice  Denotes  any  Wicked  or  Cormpt  Motive. — Tliat 
malice  is  not  confined  to  ill-will  towards  an  individual,  but  it^ 
is  intended  to  denote  an  action  flowing  from  any  wicked  and  • 
corrupt  motive.  A  thing  done  with  a  wicked  mind,  and  at- 
tended with  such  circumstances  as  plainly  indicate  a  heart  re- 
gardless of  social  duty,  and  fully  bent  on  mischief,  indicates 
malice  within  the  meaning  of  the  law ;  hence,  malice  is  implied 
from  any  deliberate  and  cool  act  against  another,  however 
sudden,  which  shows  an  abandoned  and  malignant  heart. 
Archey  vs.  State^  64  Ind.,  56. 

§  37.  Malice  Presnmed.  Wlien. — Tlie  court  instructs  the  jury, 
that  if,  without  such  provocation  as  is  apparently  sufficient  to 
excite  irresistible  passion,  a  person  strikes  another  with  a  deadly 
weapon,  likely  to  occasion  death,  although  he  had  no  previous 
malice  or  ill-will  against  the  party  struck,  yet  he  is  presumed 
to  have  had  such  malice  at  the  moment  of  striking,  and  if 
death  results  from  the  blow  it  will  be  murder. 

§  38.  Malice  Aforethought. — The  jury  are  instructed,  that 
the  deliberate  intention,  called  malice  aforethought,  need  be 
only  such  deliberation  and  thought  as  enables  a  person  to  a]> 
preciate  and  understand,  at  the  time  the  act  was  committed, 
the  nature  of  his  act  and  its  probable  results. 

To  constitute  malice  aforethought,  no  particular  time  need 
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intorvene  between  tlic  formation  of  the  intention  and  the  act; 
it  is  enough  if  the  intent  to  commit  the  act,  with  a  full  appre- 
ciation of  the  result  likely  to  follow,  was  present  at  the  time 
the  act  was  committed,  and  that  the  act  was  not  the  result  of 
some  sudden  heat  of  passion,  provoked  by  some  cause  calcu- 
lated to  override  the  judgment,  and  before  sufficient  time 
elapsed  for  reason  to  resume  its  sway.  Nye  vs.  Peojgle^  35 
Mich.,  16. 

§  39.  Malice  Implied. — The  jury  are  instructed,  that  malice 
is  always  implied  in  law  from  a  willful  and  criminal  act,  unless 
the  evidence  shows  that  the  defendant  was  acting  from  some 
innocent  or  proper  motive. 

§  40.  Intent,  How  Proved. — Upon  the  question  of  intent,  the 
court  instructs  the  jury,  tliat  the  law  presumes  a  man  to  intend 
the  reasonable  and  natural  consequences  of  any  act  intention- 
ally done;  and  this  presumption  of  law  will  always  prevail, 
unless,  from  a  consideration  of  all  the  evidence  bearing  upon 
the  point,  the  jury  entertain  a  reasonable  doubt  whether  such 
intention  did  exist 

§  41.     Presumed  to  Intend  the  Natural  Conseqnences  of  the  Act. 

— That  the  law  presumes  that  a  person  intends  all  the  natural, 
probable  and  usual  consequences  of  his  act;  that  when  one 
person  assaults  another  violently  with  a  dangerous  weapon, 
likely  to  kill,  not  in  self-defense,  or  in  defense  of  habitation, 
property  or  person,  and  not  in  a  sudden  heat  of  passion  caused 
by  a  provocation  apparently  sufficient  to  make  the  passion  irre- 
sistible or  involuntary,  and  the  life  of  the  party  thus  assaulted 
is  actually  destroyed  in  consequence  of  such  assault,  then  the 
legal  and  natural  presumption  is  that  death  or  great  bodily 
harm  was  intended,  and  in  such  case  the  law  implies  malice, 
and  such  killing  would  be  murder. 

The  accused  is  presumed  to  have  been  of  sound  mind,  at  the 
time  of  the  alleged  killing,  unless  the  evidence  leaves  a  reason- 
able doubt,  in  the  minds  of  the  jury,  upon  that  point.  The 
law  presumes,  that  every  sane  person  contemplates  and  intends 
the  natural,  ordinary  and  usual  consequences  of  his  own  volun- 
tary acts,  unless  the  conti'ary  appears,  from  the  evidence;  and 
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if  a  man  is  shown  by  the  evidence,  beyond  a  reasonable  doubt, 
to  have  killed  another  by  any  act,  the  natural  and  ordinary 
consequences  of  which  would  be  to  produce  death,  then  it  will 
be  presumed  that  the  death  of  the  deceased  was  designed  by 
the  slayer,  unless  the  facts  and  circumstances  of  the  killing  or 
tlie  evidence  creates  a  reasonable  doubt  whether  the  killing 
was  done  purposely.    Arohey  vs.  State^  64:  Ind.,  56. 

INSANITY  AS  A  DEFENSE. 

§  42.  Criminal  Responsibility. — The  jury  are  instructed,  as  a 
matter  of  law,  that  if  a  person  has  capacity  and  reason  suf- 
licient  to  enable  him  to  distinguish  between  right  and  wrong 
as  to  the  particular  act  in  question — that  is,  if  he  has  knowl- 
edge and  is  conscious  that  the  act  he  is  doing  is  wrong  and 
would  deserve  punishment — he  is,  in  the  eye  of  the  law,  of 
sound  mind  and  memory,  and  capable  of  committing  crime. 
BrinUey  vs.  The  State,  58  Ga.,  296. 

If  you  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  at  the  time  of  committing  the  alleged  act  the  de- 
fendant was  able  to  distinguish  right  from  wrong,  then  you 
cannot  acquit  him  on  the  ground  of,  insanity. 

If  you  believe,  from  the  evidence,  l)eyond  a  reasonable 
doubt,  that  the  defendant  committed  the  crime  in  manner  and 
form  as  charged  in  the  indictment,  and  at  the  time  of  com- 
mitting such  act  was  able  to  distinguish  right  from  wrong, 
you  should  find  him  guilty. 

If,  from  all  the  evidence  in  the  case,  you  believe,  beyond  a 
reasonable  doubt,  that  the  defendant  committed  the  crime  of 
which  he  is  accused,  in  manner  and  form  as  charged  in  the 
indictment,  and  that  at  the  time  of  the  commission  of  such 
crime  the  defendant  knew  that  it  was  wrong  to  commit 
such  crime,  and  was  mentally  capable  of  choosing  either  to  do 
or  not  to  do  the  act  or  acts  constituting  silch  crime,  and  of 
governing  his  conduct  in  accordance  with  such  choice,  then 
it  is  your  duty,  under  the  law,  to  find  him  guilty,  even  though 
you  should  believe,  from  the  evidence,  that  at  the  time  of  the 
commission  of  the  crime  he  was  not  entirely  and  perfectly 
sane,  or  that  ho  was  greatly  excited  or  enraged,  or  under  the 
influence  of  intoxicating  liquor.     Dunn  vs.  People^  109  111.,  635. 
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In  this  case  it  is  claimed  for  the  defendant,  that  at  tlie  time 
of  the  commission  of  the  act  his  mind  and  judgment  were 
aflFected  by  an  insane  delusioil,  that,  etc.,  and  to  such  an  extent 
as  to  render  him  of  unsound  mind,  and  not  responsible  for  his 
acts. 

In  reference  to  this  point  the  court  instructs  tlie  Jury,  that 
although  they  may  believe,  from  the  evidence,  that  the  de- 
fendant, at  the  time  he  tired  the  pistol,  did  believe  and  suppose, 
that,  etc.,  this  would  not  exempt  him  from  liability  for  his 
acts,  if  the  jury  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  he  intentionally  fired  the  shot  which  killed 
the  deceased,  and  that  he  knew  and  was  conEcious  at  the  time, 
that  the  act  he  was  doin^  was  wrong  and  punishable  by  the 
laws  of  the  land.     State  vs.  MewhesteVy  46  Iowa,  88.  , 

§  43.  When  not  Responsible. — If  the  jury  believe,  from  the 
evidence,  that  at  the  time  when  the  fatal  blow  is  alleged  to 
have  been  struck,  the  defendant  was  so  far  affected  in  his 
mind  and  memory  that  he  was  not  able  to  distinguish  right 
and  wrong,  and  had  not  knowledge  and  understanding  of  the 
character  and  consequences  of  his  act  and  power  of  will  to 
abstain  from  it,  then  he  was  not  a  legally  responsible  being, 
and  the  jury  should  find  him  not  guilty.  State  vs.  Mewherter^ 
46  Iowa,  88;  1  Whar.  Crim.  Law,  7  Ed. ;  Cam.  vs.  Rogers^  7 
Mete,  500;  Freeman  vs.  People^  4  Denio,  10;  State  vs.  Hu- 
ting^  21  Mo.,  464;  Willis  vs.  People^  5  Tiffany,  715;  Ander- 
son vs.  State^  45  Ga.,  11;  People  vs.  Cofftnan^  24  Cal.,  230. 

Note. — ^Three  distinct  theories  have  been  propounded  as  to  the  deflrree  of 
evidence  requif^ite  to  justify  a  conviction  on  the  issue  of  insiinity.  The  first 
is,  that  insanity,  as  a  defense  of  confession  and  avoidance,  must  be  proved 
by  the  defendant  beyond  a  reasonable  doubt,  and,  unless  this  be  done,  the 
case  of  the  prosecution  being  otherwise  proved,  the  jury  are  to  convict. 
The  second  is,  that  the  jury  are  to  be  governed  by  the  preponder«ince  of  the 
evidence,  and  are  not  to  require  insanity  to  be  made  out  beyond  a  reasonable 
doubt.  A  third  view  is,  that  on  such  an  issue  the  prosecution  must  prove 
sanity  beyond  a  reasonable  doubt.  Under  one  or  the  other  of  the  last  two 
rules  the  following  instructions  will  be  proper. 

§  44.  Barden  of  Proof. — The  court  instructs  the  jury,  that 
m  all  criminal  cases,  before  conviction  can  be  had,  the  jury 
must  be  satisfied,  from  tlie  evidence,  beyond  a  reasonable 


69S  HOAUCIDB. 

doubt,  that  the  defendant  isjguilty,  in  manner  and  form  as 
charged  in  the  indictment 

§  45.  Reasonable  Donbt  as  to  Sanity. — In  order  to  sustain  the 
defense  of  insanity  it  is  not  necessary  that  the  insanity  of  the 
accused  be  established,  by  a  preponderance  of  evidence;  if, 
upon  the  whole  evidence,  the  jury  entertain  a  reasonable  doubt 
as  to  the  sanity  of  the  accused  they  must  acquit  him.  Hopps 
vs.  People,  31  111.,  385;  People  vs.  Wilson,  49  Cal.,  13;  State 
vs.  Brxice^  48  la.,  530;  See  State  vs.  Wingo,  66  Mo.,  181. 

While  it  is  true  the  law  presumes  every  man  to  be  sane  and 
responsible  for  his  acts  until  the  contrary  appears,  from  the 
evidence,  still,  if  there  is  evidence  in  the  case  tending  to  rebut 
this  presumption  sufficient  to  raise  a  reasonable  doubt  upon  the 
issue  of  insanity,  then  the  burden  of  proof  is  upon  the  j>eople 
to  show,  by  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  was  sane,  as  explained  in  these  instructions,  at  the 
time  the  alleged  offense  was  committed.  Cone  vs.  McKie^  1 
Gray,  61;  Greenl.  Ev.,  13  Ed.,  §  81. 

§  46.  Sanity  Presumed — Insanity  Must  be  Proved. — The  court 
instructs  the  jury,  that  the  law  presumes  every  one  to  be  sane 
and  responsible  for  his  acts  until  the  contrary  be  shown  by  the 
evidence,  and  when  insanity  is  set  up  as  a  defense  to  an 
alleged  criminal  act,  the  burden  of  proof  is  upon  the  defend- 
ant to  show,  by  a  preponderance  of  evidence,  that  he  was 
affected  by  insanity,  or  by  some  insane  delusion,  as  explained 
in  these  instructions,  at  the  time  of  the  act,  to  such  an  extent 
that  he  did  not  know  what  he  was  doing,  or  that  he  did  not 
know  that  what  he  was  doing  was  wrong.  1  Whar.  Grim. 
Law,  7  Ed.,  55 ;  State  vs.  Laurence,  57  Me.,  574;  Com.  vs. 
Mdy,  7  Gray,  583;  Ferris  vs.  The  People,  35  K  T.,  125 ; 
Loeffner  vs.  State^  10  Ohio  St.,  599;  State  vs.  Hundley,  46 
Mo.,  414;  State  vs.  Felter,  32  Iowa,  50;  Dacey  vs.  The  People^ 
116  m.,  555. 

§  47.  Impulse  of  Passion  no  Defense. — The  jury  are  instructed 
that  one  who,  in  possession  of  a  sound  mind,  commits  a  crim- 
inal act  under  the  impulse  of  passion,  or  revenge,  which  may 
temporarily  dethrone  his  reason,  or  for  the  time  being  control 
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his  will,  cannot  be  sliielded  from  tlie  consequences  of  the  act 
by  the  plea  of  insanity. 

§  48,  Act  Most  be  in  Consequence,  etc. — That  insanity  will 
only  excuse  the  commission  of  a  criminal  act  when  it  is  made 
to  appear,  affirmatively,  by  a  preponderance  of  the  evidence, 
that  the  person  committing  it  was  insane,  and  that  the  offense 
was  the  direct  consequence  of  his  insanity.  StfUte  vs.  Stickley^ 
41  Iowa,  232. 

§  49.  Partial  Insanity. — That  the  law  recognizes  partial  as 
well  as  general  insanity;  that  a  person  may  be  insane  upon  one 
or  more  subjects,  and  sane  as  to  others;  that  he  may  be  labor- 
ing under  a  mental  delusion  upon  some  particular  matter,  or 
regarding  a  particular  person,  and  generally  sane  upon  all  other 
subjects.  As  regards  the  guilt  or  innocence  of  a  party 
charged  with  the  commission  of  crime  it  makes  no  difference 
whether  the  act  charged  was  produced  by  general  insanity  or 
by  mental  delusion  regarding  some  particular  subject  or  person. 
If  the  person  charged  is,  at  the  time  of  the  alleged  offense, 
laboring  under  a  mental  delusion,  and  the  act  itself  is  the  prod, 
net  of  such  delusion,  and  the  party,  at  the  time,  did  not  know 
or  realize  that  he  was  doing  wrong,  or  committing  a  crime, 
then  he  cannot  be  held  criminally  responsible  for  the  act. 

§  50.  Insanity  the  Efficient  Canse,  etc — The  court  instructs 
the  jury,  that  when  a  person  is  on  trial  on  an  indictment  for 
murder,  and  the  defense  of  insanity  is  set  up,  and  it  appear?, 
from  the  evidence,  that  at  the  time  of  doing  the  act  charged 
the  prisoner  was  not  of  sound  mind,  but  was  affected  with 
insanity,  and  such  affection  was  the  efficient  cause  of  the  act, 
and  that  he  would  not  have  done  it,  but  for  the  affection, 
then  he  ought  to  be  acquitted. 

§  51.  Insanity — ^Test  of  Insanity. —  The  court  instructs  the 
jury,  that  the  law  presumes  every  man  to  be  sane  until  the 
contrary  is  shown,  and  when  insanity  is  set  up  as  a  defense  by 
a  person  accused  of  crime,  in  order  that  the  defense  may 
avail,  the  jury  ought  to  believe,  from  the  evidence,  that,  at 
the  time  of  the  commission  of  the  crime,  the  mind  of  the 
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accused  was  so  far  aflFectod  with  insanity  as  to  render  him 
incapable  of  distinguishing  between  right  and  wrong  in  respect 
to  the  killing;  or  if  he  was  conscious  of  the  act  he  was 
doing,  and  knew  its  consequences,  that  he  was,  in  consequence 
of  his  insanity,  wrought  up  to  a  frenzy  which  rendered  him 
unable  to  control  his  actions  or  direct  his  movements. 

To  constitute  a  defense,  the  unsoundness  of  mind,  or  in- 
sanity, must  be  of  such  a  degree  as  to  create  an  uncontrollable 
impulse  to  do  tlie  act  charged  by  overruling  the  reason  and 
judgment,  and  obliterating  the  sense  of  right  and  wrcmg  as  to 
the  particular  act  done,  and  depriving  the  accused  of  the 
power  of  choosing  between  them. 

§  52.  Dmnkenness  no  Excuse  for  Crime. — The  jury  are  in- 
structed, that  voluntary  intoxication  or  drunkenness  is  no  ex- 
cuse for  crime  committed  under  its  influence,  nor  is  any  state 
of  mind  resulting  from  drunkenness,  short  of  actual  insanity 
or  loss  of  reason,  anv  excuse  for  a  criminal  act  State  vs. 
Coleman^  27  La.  Ann.,  691;  Beasley  vs.  State^  50  Ala.,  149; 
State  vs.  Thompson^  12  Nov.,  140;  Fitzpatrich  vs.  People^ 
98  111.,  270  ;  Cobbath  vs.  State,  2  Tex.  App.,  391. 

In  relation  to  the  question  of  drunkenness  as  an  excuse  for 
crime,  the  court  instructs  the  jnry,  that  if  a  person  is  sober 
enough  to  intend  to  shoot  at  another,  and  actually  does  shoot 
at  and  hit  him,  without  any  justification  therefor,  then  the  law 
presumes  that  such  person  is  sober  enough  to  form  thp  specific 
intention  to  kill  the  one  shot  at,  and,  in  such  case,  Jie  is  crimi- 
nally responsible  for  his  act.  Estes  vs.  Staie^  55  Ga.,  31 ;  1 
Wharton  Crim.  Law,  §  32. 

The  jury  are  further  instructed,  as  a  matter  of  law,  that  if 
a  person  voluntarily  becomes  intoxicated,  even  total  insanity, 
if  the  immediate  result  of  such  intoxication,  does  not  excuse  a 
criminal  act  committed  while  under  the  influence  of  such  intox- 
ication.    1  Wharton  on  Crim.  Law,  §  32. 

The  jury  are  further  instructed,  that  while  intoxication  or 
drunkenness  is  no  excuse  for  a  criminal  act  committed  under 
its  influence,  still  settled  insanity  produced  by  intoxication 
excuses  an  act  committed  under  its  influence  and  caused  b}'  it, 
in  the  same  way  as  insanity  produced  by  any  other  cause.  1 
Wharton  Crim.  Law,  §  33. 
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If  the  jury  believe,  from  the  evidence,  beyund  a  reasonable 
doubt,  that  the  defendant  committed  the  act  charged,  in 
manner  and  form  ascharged  in  the  indictment,  still,  if  tlie  jm-y 
further  believe,  from  the  evidence,  that  the  defendant,  at  the 
time,  was  in  such  a  state  of  mental  insanity  (not  produced  by 
the  immediate  effects  of  intoxicating  drink)  as  not  to  have  been 
conscious  of  what  he  was  doing,  or  that  the  act  itself  was 
wrong,  then  they  should  find  the  defendant  not  guilty.  U, 
8,  vs.  Drew  J  5  Mason  U.  S.  Reports,  28;  CaHer  vs.  Statey  12 
Tex.,  500 ;  Maconnehey  vs.  States  5  Ohio  St.,  77 ;  Bales  vs. 
State,  3  W.  Va.,  685 ;  Fisher  vs.  State,  64  Ind.,  435. 

The  jury  are  instructed,  that  under  our  law  voluntary  drunk- 
enness is  no  excuse  for  the  commission  of  a  crime.  Where, 
without  intoxication,  the  law  would  impute  a  criminal  intent, 
proof  of  drunkenness  will  not  avail  to  disprove  such  intent. 
Eafferty  vs.  The  People,  66  111.,  118. 

The  jury  are  instructed,  that  although  they  may  believe, 
from  the  evidence,  that  the  defendant  committed  the  criminal 
act,  in  manner  and  form  as  charged  in  the  indictment,  still,  if 
the  jury  further  believe,  from  the  evidence,  that  at  the  time 
he  so  committed  the  act  he  was  so  affected  by  what  is  known 
as  delirium  tremens  that  he  did  not  know  the  nature  of  the 
act,  nor  whether  it  was  wrong  or  not,  and  that  such  delirium 
was  induced  by  antecedent  and  long-continued  use  of  intoxi- 
cating drinks,  and  not  as  the  immediate  effect  of  intoxication, 
then  the  defendant  cannot  be  held  criminally  responsible  for 
such  act,  and  the  jury  should  find  the  defendant  not  guilty. 
Bailey  vs.  State,  26  Ind.,  422. 

Although  drunkenness,  in  itself,  is  no  excuse  or  palliation 
for  crime  committed  while  under  its  influence,  yet  mental  un- 
soundness, superinduced  by  excessive  drunkenness,  and  con- 
tinuing after  the  intoxication  has  subsided,  may  be  an  excuse; 
provided  such  mental  derangement  be  sufficient  to  deprive  the 
accused  of  the  ability  to  distinguish  between  right  and  wrong. 
Beasley  vs.  The  Sta^e,  50  Ala.,  149. 

Although  it  is  the  law  in  this  state  that  a  criminal  offense 
consists  in  a  violation  of  a  public  law,  in  the  commission  of 
which  there  must  be  a  nnion  or  joint  operation  of  act  and  in- 
tention, or  criminal  negligence,  yet  where,  without  intoxica- 
tion, the  law  will  impute  to  the  act  a  criminal  intent,  as  in  the 
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caee  of  wanton  killing  without  provocation,  voluntary  drunk- 
enness is  not  available  to  disprove  such  intent.  Upstoiie  vs. 
People,  109  111.,  177. 

If  you  believe,  from  the  evidence,  beyond  a  reasonaWe 
doubt,  that  the  defendant,  when  voluntarily  intoxicated,  com- 
mi  tted  the  homicide  charged  in  the  indictment,  under  such 
circumstances  as  would  have  constituted  such  an  act  by  one 
not  intoxicated,  murder,  then  you  are  instructed  that  such  in- 
toxication would  not  reduce  the  crime  of  the  defendant  from 
murder  to  manslaughter,  nor  would  such  intoxication  be  any 
excuse  or  defense  to  the  act.     Ibid. 

The  court  further  instructs  you,  that  if  you  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  eacii  of  the  following 
propositions,  to  wit:  that  at  about  two  hours  before  the  com- 
mission of  the  alleged  homicide  defendant  was  sane,  and  had 
the  power  to  abstain  from  drinking  alcohol;  that  defendant 
then  knew  that  the  drinking  of  alcohol  by  him  would  have 
the  effect  to  render  him  insane  or  crazy;  that  defendant,  so 
knowing  the  effect  of  alcohol  upon  him,  and  being  sane,  and 
having  the  power  to  abstain  from  taking  alcohol,  did  then  and 
there  voluntarily  drink  alcohol;  that  the  alcohol  so  drank  by 
the  defendant  then  and  there  made  him  insane  or  crazy;  tliat 
while  insane  or  crazy  from  the  effects  of  such  alcohol  defend- 
ant committed  the  act  charged  in  the  indictment,  at  the  time 
and  place,  and  in  the  manner  and  form,  therein  charged — then 
you  should  find  defendant  guilty.  Ujpstone  vs.  The  People, 
109  111.,  177. 

Insanity  resulting  from  habitual  intoxication,  though  volun- 
tary, if  it  has  been  long  continued  and  has  produced  disease, 
which  has  so  far  perverted  or  destroyed  the  mental  faculties 
as  to  render  the  person  so  affected  incapable,  by  reason  of  such 
disease,  of  acting  from  motives  or  of  distinguishing  between 
right  and  <vrong  when  sober,  is  a  defen.^e  to  a  prosecution  for 
a  crane  committed  while  in  that  condition.  Fisher  vs.  State, 
64:  Ind.,  435;  Gillooley  vs.  State,  58  Ind.,  182. 

The  court  instructs  the  jury,  that  voluntary  intoxication 
furnishes  no  excuse  for  a  crime  committed  under  its  influence, 
even  if  the  intoxication  is  so  extreme  as  to  make  the  author  of 
the  crime  unconscious  of  what  he  is  doing,  or  to  create  a 
temporary  insanity. 
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r§  53.  Jnstiflable  Homicide — Self-Defense. — 'Flie  jury  are  in- 
structed, that  justifiable  homicide  is  the  killing  of  a  human 
being  in  self-defense,  or  in  defense  of  habitation,  property  or 
person,  against  one  who  manifestly  intends  or  endeavors,  by 
violence  or  surprise,  to  commit  a  felony  on  either. 

A  bare  fear  of  any  of  these  offenses  is  not  sufficient  to  justify 
the  killing.  It  must  appear  that  the  circumstances  were  suffi- 
cient to  excite  the  feara  of  a  reasonable  man,  and  that  the  party 
killing  acted  under  the  influence  of  those  tears.  Thompson  vs. 
State^  55  Ga.,  47;  \Yall  vs.  State^  51  Ind.,453;  State  y&.  Stock- 
ton,^! Mo.,  382. 

The  jury  are  instructed,  as  a  matter  of  law,  that  if  a  person 
believes,  and  has  reasonable  cause  to  believe,  that  another  has 
sought  him  out  for  the  purpose  of  killing  him,  or  of  doing  him 
great  bodily  harm,  and  that  he  is  prepared  therefor  with  deadly 
weapons,  and  the  latter  makes  demonstrations  manifesting  an 
intention  to  commence  an  attack,  then  the  per.  on  so  threatened 
is  not  required  to  retreat,  but  he  has  the  right  to  stand  and  de- 
fend himself,  and  pursue  his  adversary  until  he  has  secured 
himself  from  danger;  and  if,  in  so  doing,  it  is  necessary,  or 
upon  reasonable  grounds  it  appears  to  be  necesFary,  to  kill  his 
antagonist,  tlie  killing  is  excusable  upon  the  grounds  of  self- 
defense.  State  vs.  Alley,  68  Mo.,  124;  Fortenherry  \^.  State, 
55  Miss.,  403;  Erwin  vs.  State,  29  Ohio  St.,  186. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
procured  the  stick  with  which  the  blow  in  question  was  struck, 
only  for  the  purpose  of  self-defense,  and  did  not  intend  to  use 
it  for  any  other  purpose,  and  that  the  deceased  was  armed  with 
a  deadly  weapon,  and  was  turning  to  attack  the  defendant, 
and  that  the  defendant  was  aware  of  these  facts  and  knew  or 
had  good  ground  to  believe  and  did  believe  when  he  struck, 
etc.,  that  that  was  the  only  mode  by  which  he  could  avoid 
great  bodily  harm  to  himself,  and  that  he  used  no  more  force 
than  was  reasonably  necessary  for  his  own  defense,  then  his 
act  was  not  unlawful,  and  the  jury  should  find  the  defendant 
not  guilty.    Marts  vs.  State,  26  Ohio  St.,  162. 

§  54.     Danger  Need  not  be  Real,  if  Reasonably  Apparent. — The 

court  instructs  the  jury,  that  the  law  is:  If  a  person  is  as- 
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sanlted  in  sncli  a  way  as  to  induce  in  hira  a  reasonable  belief 
that  he  is  in  actual  dangjr  of  losing  his  life,  or  of  suiferlnr^ 
great  bodily  harm,  he  will  be  justified  in  defending  himself, 
although  the  danger  be  not  real,  but  only  apparent.  Such  a 
person  will  not  be  held  responsible,  criminally,  if  he  acts  in 
self-defense,  from  real  and  honest  convictions  as  to  the  charac- 
ter of  the  danger,  induced  by  reasonable  evidence,  although  he 
may  be  mistaken  as  to  the  extent  of  the  actual  danger.  Stein- 
meyer  vs.  The  People^  95  111.,  383;  Roach  vs.  The  People^  77 
HI.,  25;  State  vs.^raw/iJwrj',  40Ia.,  555;  State  vs.  Bohan,  19 
Kas.,  28;  Crews  vs.  The  People,  120  III.,  317. 

A  person  need  not  be-in  actual  imminent  peril  of  his  life, 
or  of  great  bodily  harm,  before  he  may  slay  his  assailant;  it  is 
sufficient  if,  in  good  faith,  he  has  a  reasonable  belief,  from  the 
facts  as  they  appear  to  liim  at  the  time,  that  he  is  in  such 
imminent  peril.  Murray  vs.  Cb7/i.,  79  Pa.  St.,  311;  Roach  vs. 
The  People,  71  111.,  25. 

That  the  rule  of  law  on  the  subject  of  self-defense  is  this: 
Where  a  man  in  the  lawful  pursuit  of  his  business  is  attacked, 
and  when,  from  the  nature  of  the  attack,  there  is  reasonable 
groimd  to  believe  that  there  is  a  design  to  take  his  life  or  to  do 
him  great  bodily  harm,  and  the  party  attacked  does  so  believe, 
then  the  killing  of  the  assailant,  under  such  circumstances,  will 
be  excusable  or  justifiable  homicide,  although  it  should  after- 
wards appear  that  no  injury  was  intended  and  no  real  danger 
existed. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
was  assaulted  by  the  deceased  in  such  a  way  as  to  induce  in 
the  defendant  a  reasonable  and  well-grounded  belief  that  he 
was  actually  in  danger  of  losing  his  life  or  of  suffering  great 
bodily  harm,  then  he  was  justified  in  defending  himself, 
whether  the  danger  was  real  or  only  apparent.  Actual  or 
positive  danger  is  not  indispensable  to  justify  self-defense. 
The  law  considers  that  men,  when  threatened  with  danger, 
are  obliged  to  judge  from  ai)pearances  and  determine  there- 
from as  to  the  actual  state  of  things  surrounding  them;  and,  in 
such  cases,  if  persons  act  from  honest  convictions,  induced 
by  reasonable  evidence,  they  will  not  be  held  responsible, 
criminally,  for  a  mistake  as  to  the  extent  of  the  actual  danger. 
Parker  vs.  State^  55  Miss.,  414;  Bode  vs.  State^  6  Tex.  App., 
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424;  Kennedy  vs.  Cbw.,  14  Busli.  (Ky.),  340;  West  vs.  State^ 
59Ind.,  113. 

If  the  jury  believe,  from  the  evidence,  that  at  the  lime  the 
said  defendant  is  alleged  to  have  shot  the  deceased,  the  circum- 
stances surrounding  the  defendant  were  such  as  in  sound  reason 
would  justify,  or  induce  in  his  mind,  an  honest  belief  that  he 
was  in  danger  of  receiving,  from  the  deceased,  some  great 
bodily  harm,  and  that  the  defendant,  in  doing  what  he  then 
did,  was  acting  from  the  instinct  of  self-preseivation,  then  he  is 
not  guilty,  although  there  may,  in  fact,  have  been  no  real  or 
actual  danger. 

In  considering  whether  the  killing  was  justifiable  on  the 
ground  that  the  killing  was  in  self-defense,  the  jury  should 
consider  all  the  circumstances  attending  the  killing,  the  con- 
duct of  the  parties  at  the  time  and  immediately  prior  thereto, 
and  the  degree  of  force  used  by  the  prisoner  in  making  what 
is  claimed  to  be  this  self-defense,  as  bearing  upon  the  question 
whether  the  blows,  if  given,  were  actually  given  in  self-de- 
fense, or  whether  they  were  given  in  carrying  ont  an  unlaw- 
ful purpose;  and  if  the  jury  believe,  from  the  evidence,  that 
the  force  used  was  unreasonable,  in  amount  and  character,  and 
such  as  a  reasonable  mind  would  have  so  considered,  under 
the  circumstances,  it  is  proper  for  the  jury  to  consider  that 
fact  in  determining  whether  the  killing  was  in  self-defense. 
Close  vs.  Cooper y  34  Ohio  St,  98. 

§  55.  Force  may  be  Resisted  by  Foroe. — The  jury  are  in- 
structed, that  under  the  laws  of  this  state  a  person  has  a  right 
to  resist  an  unlawful  attack  by  force;  and  if  it  be  necessary  to 
preserve  the  life  of  the  person  assailed,  or  to  prevent  great 
bodily  injury  to  him,  the  repelling  force  may  go  to  the  extent 
of  taking  the  life  of  the  assailant 

§  56.  Assailant  Retiring  fh>m  the  Fight. — The  jury  are  in- 
str.  cted,  that  although  they  may  believe,  from  the  evidence, 
that  the  defendant  commenced  the  fight  in  question,  and  made 
the  first  attack  upon  the  deceased,  still,  if  the  jury  further 
believe,  from  the  evidence,  that  the  defendant  af terwai*ds,  and 
before  the  fatal  blow  was  struck,  ceased  to  fight,  and  in  good 
faith  withdrew  from  the  conflict  by  retreating,  or  otherwise, 
45 
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then  the  right  of  deceased  to  employ  force  against  the  defend- 
ant ceased;  and  if  the  deceased  did  not  then  desist  from 
attempting  to  use  yioleuce  towards  the  defendant,  then  the 
defendant's  right  to  defend  himself  revived ;  and  if  he  then 
found  himself  in  apparent  danger  of  losing  his  life,  or  of  sus- 
taining great  bodily  injury  at  the  hands  of  the  deceased,  he 
had  the  same  right  to  defend  himself  that  he  would  have  had 
if  he  had  not  originally  commenced  the  conflict  Terrell  vs. 
The  Gomrnonweaith,  13  Bush.  (Ky.),  246. 

To  justify  the  taking  of  life,  in  self-defense,  it  must  appear, 
from  the  evidence,  tliat  the  defendant  not  only  really,  and  in 
good  faith,  endeavored  to  decline  any  further  struggle,  and  to 
escape  from  his  assailant  before  the  fatal  blow  was  given,  but 
it  must  also  appear  that  the  circumstances  were  such  as  to  ex- 
cite the  fears  of  a  reasonable  person  that  the  deceased  intended 
to  take  his  life,  or  to  inflict  on  him  great  bodily  harm,  and  that 
the  defendant  really  acted  under  the  influence  of  these  fears 
and  not  in  a  spirit  of  revenge.  Pariah  vs.  TheState^  14  Neb.* 
60;  State  vs.  Sorenson^  32  Minn.,  118. 

§  57.  Defense  of  Habitation. — The  law  is  that  one  assailed 
with  a  deadly  weapon  in  his  own  house,  is  not  obliged  to  flee. 
If  such  a  person  is  violently  assaulted,  without  being  in  fault, 
he  may  repel  force  by  force,  and  if,  in  the  reasonable  exercise 
of  his  right  of  self-defense,  and  using  no  more  force  than  is  ap- 
parently necessary  in  defense  of  himself  and  habitation,  he 
kills  his  assailant,  the  killing  is  justifiable  homicide.  Runyan 
vs.  Staiey  67  Lid.,  80;  StaU  vs.  Harinan^  78  N.  C,  515;  Staie 
vs.  Middleham^  62  la.,  150. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
in  defense  of  himself,  inflicted  upon  the  deceased  the  wounds 
or  stabs  which  caused  his  death,  while  deceased  was  mani- 
festly intending  and  endeavoring,  in  a  violent  manner,  to  enter 
the  habitation  of  defendant,  for  the  purpose  of  assaulting  or 
offering  personal  violence  to  him.  or  to  any  member  of  his 
family  being  therein,  then  the  killing  would  be  justifiable,  and 
the  jury  should  find  the  defendant  not  guilty. 

If  the  jury  believe,  from  the  evidence,  that  just  prior  to  his 
death  the  deceased  attempted,  in  a  violent  manner,  to  enter 
the  dwelling  of  the  defendant,  for  the  purpose  of  assaulting 
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him,  or  offering  personal  violence  to  the  defendant,  being  in 
said  dwelling,  or  any  other  person  being  or  dwelling  therein, 
and  that  the  defendant,  in  reasonably  resisting  such  attempt 
of  the  deceased,  unintentionally  and -without  malice,  killed 
him,  then  the  killing  was  justifiable  or  excusable,  and  the  jury 
ought  to  acquit  the  defendant. 

Th^  jxxrjy  in  considering  whether  the  killing  was  in  defense 
of  habitation,  should  consider  all  the  circumstances  attending 
the  killing,  and  the  conduct  of  the  parties  at  the  time,  and 
immediately  previous  thereto,  and  the  means  and  force  used 
as  bearing  upon  the  question  of  whether  the  killing  was  in 
defense  of  habitation,  in  good  faith,  or  whether  it  was  done 
maliciously  and  in  a  spirit  of  hatred  or  revenge.  Grcachia  vs. 
The  People,  53  111.,  295. 

§  58.  Attack  Provoked  by  the  Defendant. — The  court  instructs 
the  jury  that  a  party  charged  with  an  unlawful  or  deadly 
assault  upon  another,  cannot  avail  himself  of  the  claim  of  neces- 
sary self-defense  if  the  necessity  for  such  defense  was  brought 
on  by  his  own  deliberate,  wrongful  act  Adams  vs.  The 
People,  47  111.,  376. 

§  59.  Danger  Must  Be  Reasonably  Apparent. — The  court  in- 
structs the  jury,  that  although  they  should  find,  from  the  evi- 
dence, that  the  said  A.  6.  and  the  defendants  got  into  a  quar- 
rel at  the  time  in  question,  and  that  the  said  A.  B.  followed 
the  defendant  up  in  a  threatening  manner,  still,  the  defendant 
would  have  no  right  to  assault  the  said  A.  B.  with  a  deadly 
weapon  in  a  manner  calculated  to  take  life,  or  do  great  bodily 
injury,  unless  the  circumstances  were  such  as  to  lead  a  reason- 
able person  to  believe  that  such  an  assault  was  necessary,  on 
the  pai't  of  the  said  defendant,  in  self-defense,  to  prevent  re- 
ceiving a  gi*eat  bodily  injury  himself.  Judge  vs.  Stoite,  58 
Ala.,  406;  Jackson  vs.  State^  6  Bax.  (Tenn.),  452;  Davis  vs. 
PeopUy  88  HI.,  350. 

The  court  instructs  the  jury,  that  if  a  man  kills  another 
through  mere  cowardice,  or  under  circumstances  which  are 
not,  in  the  opinion  of  the  jury,  sufficient  to  induce  a  reason- 
able and  well-grounded  belief  of  danger  to  life,  or  of  great 
bodily  harm,  in  the  mind  of  an  ordinarily  courageous  man, 
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the  law  will  not  justify  the  killing  on  the  ground  of  eelf- 
defense. 

If  the  jnry  believe,  from  the  evidence,  that  defendant  had 
no  reason  to  believe  that  deceased  intended  to  take  his  life,  or 
to  inflict  on  him  any  great  bodily  harm,  ot  to  do  anythinp^ 
more  than  to  have  a  fair  flght,  and  that  defendant  struck  the 
fatal  blow  in  revenge,  or  in  a  reckless  spirit,  the  defendant  is 
not  entitled  to  claim  exemption  from  punishment  on  the 
ground  that  the  killing  was  in  self-defense. 

That  no  one  has  a  right  to  kill  another,  even  in  self-defense, 
nn^ess  such  killing  is  apparently  necessary  for  such  defense. 
Before  a  person  can  justify  taking  the  life  of  a  human  being, 
on  the  ground  of  self-defense,  he  must,  when  attacked,  employ 
all  reasonable  means  within  his  power  consistent  witli  his  safety 
to  avoid  the  danger  and  avert  the  necessity  for  the  killing. 
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teaching  of  the  defendants,  etc. 

88.  Not  liable  for  the  throwing  of  the  bomb  unless  it  was  in  furtherance 

of  the  common  design. 

INSTRUCTIONS  GIVEN  BY  THE  COtJBT  ON  ITS  OWN  HOTION. 

1 .  Instructions  to  be  in  writing — Practice. 

2.  Jury  to  scrutinize  the  instructions. 

8.    General  rule  of  law  applying  to  the  case. 

INSTRTTOTION  ON  MANSLAUGHTEK  GIVEN  FOB  DEFENDANTS. 

1.    Manslaughter  defined— Jury  may  find  defendants  guilty  of  man- 
slaughter. 

INSTBUOTIONS   FOB  THE   PEOPLE. 

1.  Definition  of  Murder. — Tlie  court  instrncts  the  jnry,  in  the 
language  of  the  statute,  that  murder  is  the  unlawful  killing  of 
a  human  being,  in  the  peace  of  the  people,  with  malice  afore- 


INSTRUCTIONS   m  THB    ANASCHISTS'   CA8B.  711 

tlionglit,  either  expressed  or  implied.  An  unlawful  killing 
may  be  perpetrated  by  poisoning,  sti'iking,  starving,  drowning, 
stabbing,  shooting,  or  by  any  other  of  the  various  forms  or 
means  by  which  hnman  nature  may  be  overcome,  and  death 
thereby  occasioned.  Express  malice  is  that  deliberate  in  ten* 
tion,  unlawfully  to  take  away  the  life  of  a  fellow  creature, 
which  is  manifested  by  external  circumstances,  capable  of 
proof.  Malice  shall  be  implied  when  no  considerable  provoca- 
tion appears,  or  where  all  the  circumstances  of  the  killing 
show  an  abandoned  and  malignant  heart 

2.  Penalty. — The  court  instructs  the  jury,  that  whoever 
is  guilty  of  murder  shall  suflFer  the  penalty  of  death,  or 
imprisonment  in  the  penitentiary  for  his  natural  life,  or  for  a 
terra  not  less  than  fourteen  years.  If  the  accused,  or  any  of 
them,  are  found  guilty  by  the  jury,  the  jury  shall  fix  the 
punishment  by  their  verdict 

3.  Liberty  of  Speech  Limited — Accessory  Defined. — The  court 
instructs  the  jury  that,  while  it  is  provided  by  the  Constitution 
of  the  State  of  Illinois  that  "every  person  may  freely  speak, 
write  and  publish  on  all  subjects,"  he  is,  by  the  Constitution, 
held  responsible  under  the  laws  for  the  abuse  of  the  liberty  so 
given.  Freedom  of  speech  is  limited  by  the  laws  of  the  land 
to  the  extent,  among  other  limitations,  that  no  man  is  allowed 
to  advise  the  committing  of  any  crime  against  the  person  or 
property  of  another.  And  so  the  statute  provided:  "An 
accessory  is  he  who  stands  by  and  aids,  abets  or  assists,  or  who, 
not  being  present  aiding,  abetting  or  assisting,  hath  advised, 
encouraged,  aided  or  abetted  the  perpetration  of  the  crime. 
He  who  thus  aids,  abets,  assists,  advises  or  encourages,  shall 
be  considered  as  principal  and  punished  accordingly." 

4.  Conspiracy  to  Overthrow  the  Law. — The  court  further 
instructs  the  jury,  as  a  matter  of  law,  that  if  they  believe  from 
the  evidence  in  this  case,  beyond  a  reasonable  doubt,  that  the 
defendants,  or  any  of  them,  conspired  and  agreed  together,  or 
with  others,  to  overthrow  the  law  by  force,  or  to  unlawfully 
resist  the  officers  of  the  law,  and  if  they  further  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  in  pursuance  of 
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Buch  conspiracy,  and  in  furtherance  of  the  common  object,  a 
bomb  was  thrown  by  a  member  of  such  conspiracy  at  the 
tune,  and  that  Matthias  J.  Dcgan  was  killed,  then,  snch  of  the 
defendants,  as  the  jury  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  to  have  been  parties  to  such  conspiracy, 
are  guilty  of  murder,  whether  present  at  the  killing  or  not, 
and  whether  the  identity  of  the  person  throwing  the  bomb  be 
eotablished  or  not. 

5.  An  Act  Done  in  Parsnance  of  a  Common  Design  Maybe  Shown 
by  Circumstantial  Evidence. — The  court  instructs  the  jury  tliat 
a  conspiracy  may  be  established  by  circumstantial  evidence, 
the  same  as  any  other  fact,  and  that  such  evidence  is  legal  and 
CJUipetent  for  that  purpose.  So,  as  to  whether  an  act  com- 
mitted was  done  by  a  member  of  a  conspiracy  may  be  estalj- 
lished  by  circumstantial  evidence,  whether  the  identity  of  the 
individual  who  committed  the  act  be  established  or  not,  and, 
also,  whether  an  act  done  was  in  pursuance  of  the  common 
design,  may  be  ascertained  by  the  same  class  of  evidence;  and 
if  the  jury  believe,  from  the  evidence  in  tlie  case,  beyond  a 
reasonable  doubt,  that  the  defendants,  or  any  of  them,  con- 
spired and  agreed  together,  or  with  others,  to  overthrow 
the  law  by  force,  or  destroy  the  legal  authorities  of  this  city, 
county  or  state,  by  force,  and  that  in  furtherance  of  this  com- 
mon design,  and  by  a  member  of  such  conspiracy,  Matthias  J. 
Degan  was  killed,  then  these  defendants,  if  any,  whom  the 
jury  believe,  from  the  evidence,  beyond  a  reasonable  doubt, 
were  parties  to  such  conspiracy,  are  guilty  of  the  murder  of 
Matthias  J.  Degan,  whether  the  identity  of  the  individual 
doing  the  killing  be  established  or  not,  or  whether  such  de- 
fendants were  present  at  the  time  of  the  killing  or  not. 

6.  Conspiracy  to  Excite  People  to  Sedition,  etc. — If  these  de- 
fendants, or  any  two  or  more  of  them,  conspired  together, 
with  or  not  with  any  other  person  or  persons,  to  excite  the 
people,  or  classes  of  the  people  of  this  city  to  sedition,  tumult 
and  riot,  to  use  deadly  weapons  against  and  take  the  lives  of 
other  persons,  as  a  means  to  carry  their  designs  and  purposes 
into  effect,  and  in  pursuance  of  such  conspiracy,  and  in  further- 
ance of  its  objects,  any  of  the  persons  so  conspiring  publicly, 
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by  print  or  speech,  advised  or  encouraged  the  commission  of 
murder  without  designating  time,  place  or  occasion  at  which 
it  should  be  done,  and  in  pursuance  of  and  induced  by  such 
advice  or  encouragement  murder  was  committed,  then  all  of 
such  conspirators  are  guilty  of  such  murder,  whether  the  per- 
sons who  perpetrated  such  murder  can  be  identified  or  not  If 
such  murder  was  committed  in  pursuance  of  such  advice  or 
encouragement,  and  was  induced  thereby,  it  does  not  matter 
what  change,  if  any,  in  the  order  or  condition  of  society,  or 
what,  if  any,  advantage  to  themselves  or  others,  the  conspir- 
ators proposed  as  a  result  of  their  conspiracy.  Nor  does  it 
matter  whetlier  such  advice  or  encouragement  had  been  fre- 
quent and  long  continued  or  not,  except  in  determining  whether 
the  perpetrator  was  or  was  not  acting  in  pursuance  of  such 
advice  and  encouragement,  or  was  or  was  not  induced  thereby 
to  commit  the  murder.  If  there  was  such  conspiracy,  as  in 
this  instruction  is  recited,  and  such  advice  or  encouragement 
was  given,  and  murder  committed  in  pursuance  of  or  induced 
thereby,  then  all  of  snch  conspirators  are  guilty  of  murder. 
Nov  does  it  matter,  if  there  was  such  a  conspiracy,  how  im- 
practicable or  impossible  of  snccess  the  ends  and  aims  were, 
nor  how  foolish  or  ill-arranged  were  the  plans  for  its  execu- 
tion, except  as  bearing  on  the  question  whether  there  was  or 
was  not  snch  conspiracy. 

7.     Conspiracy  may  be  Shown  by  Ch^nmstantial  Evidence. — The 

court  instructs  the  jury,  that  a  conspiracy  may  be  established 
by  circumstantial  evidence  the  same  as  any  other  fact,  and  that 
snch  evidence  is  legal  and  competent  for  that  purpose.  So, 
as  to  whether  an  act  committed  was  done  by  a  member  of  a 
conspiracy,  may  be  established  by  circumstantial  evidence, 
whether  the  identity  of  the  individual  who  committed  the 
act  be  established  or  not,  and  also  whether  an  act  done  was  in 
pursuance  of  the  common  design  may  be  ascertained  by  the 
same  class  of  evidence;  and  if  the  jury  believe,  from  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt,  that  the  defend- 
ants, or  any  of  them,  conspired  and  agreed  together,  or  with 
others,  to  overthrow  the  law  by  force  or  destroy  the  legal 
authorities  of  this  city,  county  or  state  by  force,  and  that  in 
furtherance  of  the  common  desigii,  and  by  a  member  of  such 
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conspiracy,  Matthias  J.  Degan  was  killed,  then  these  defend- 
ants, if  any,  whom  the  jury  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  were  parties  to  such  conspiracy,  are  guilty 
of  the  murder  of  Matthias  J.  Degan,  whether  the  identity  of 
the  individual  doing  the  killing  be  established  or  not,  or 
whether  such  defendants  were  present  at  the  time  of  the  kill- 
ing or  not 

8.  Offense  Committed  where  Parties  Farther  the  Original  Plan. — 

The  jury  are  instnacted,  as  a  matter  of  law,  that  all  who  take 
part  in  the  conspiracy  after  it  is  formed,  and  while  it  is  in 
execution,  and  all  who,  with  knowledge  of  the  facts,  concur  in 
the  plan  originally  formed,  and  aid  in  executing  them,  are 
fellow  conspirators.  Their  concurrence,  without  proof  of  any 
agreement  to  concur,  is  conclusive  against  them.  They  commit 
the  oflEense  when  they  become  parties  to  the  transaction  or 
further  the  original  plan  with  knowledge   of  the  conspiracy. 

9.  Circumstantial  Evidence  Competent — The  court  instructs 
the  jury,  as  a  matter  of  law,  that  circumstantial  evidence  is 
just  as  legal  and  just  as  effective  as  any  other  evidence,  pro- 
vided the  circumstances  are  of  such  a  character  and  force  as  to 
satisfy  the  minds  of  the  jury  of  the  defendants'  guilt  beyond 
a  reasonable  doubt. 

10.  Meaning  of  Circamstantial  Evidence. — The  court  instructs 
the  jury,  that  what  is  meant  by  circumstantial  evidence  in 
criminal  cases,  is  the  proof  of  such  facts  and  circumstances 
connected  with  or  surrounding  the  commission  of  the  crime 
charged,  as  tend  to  show  the  guilt  or  innocence  of  the  party 
charged,  and  if  these  facts  and  circumstances  are  sufficient  to 
satisfy  the  jury  of  the  guilt  of  the  defendants,  beyond  a  rea- 
sonable doubt,  then  such  evidence  is  sufficient  to  authorize  the 
jury  to  find  the  defendants  guilty. 

The  law  exacts  the  conviction  wherever  there  i«  legal  evi- 
dence to  show  the  defendants'  guilt  beyond  a  reasonable  doubt, 
and  circumstantial  evidence  is  legal  evidence. 

§  11.     Defendants  as  Witnesses — Rnle  as  to  Credibility. — The 

court  instructs  the  jnry,  as  a  matter  of  law,  that  when  the  de- 
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fendants,  Angnst  Spies,  Michael  Schwab,  Albert  K.  Parsons 
and  Samuel  Fielden,  testified  as  witnesses  in  tliis  case,  each 
became  as  any  other  witness,  and  the  credibility  of  each  is  to 
be  tested  by  and  subjected  to  the  same  tests  as  are  legally  ap- 
plied to  any  other  witness;  and  in  determining  the  degree  of 
credibility  that  shall  be  accorded  to  the  testimony  of  any  one 
of  said  above  named  defendants,  the  jury  have  a  right  to  take 
into  consideration  the  fact  that  he  is  interested  in  the  result  of 
the  prosecution,  as  well  as  his  demeanor  and  conduct  upon  the 
witness  stand  and  during  the  trial,  and  the  jury  are  also  to  take 
into  consideration  the  fact,  if  such  is  the  fact,  that  he  has  been 
contradicted  by  other  witnesses.  And  the  court  further  in- 
structs the  jury,  that  if,  after  considering  all  the  evidence  in 
this  case,  they  find  that  any  one  of  said  defendants,  August 
Spies,  Michael  Schwab,  Albert  R.  Parsons  and  Samuel  Fielden, 
has  willfully  and  corruptly  testified  falsely  to  any  fact  material 
to  the  issue  in  this  case,  they  have  the  right  to  entirely  disre- 
gard his  testimony,  excepting  so  far  as  his  testimony  is  cor- 
roborated by  other  credible  evidence. 

12.  The  Rule  as  to  the  Presumption  of  Innocence. — The  rule 
which  clothes  every  person  accused  of  crime  with  the  pre- 
sumption of  innocence,  and  imposes  upon  the  state  the  burden 
of  establishing  his  guilt  beyond  a  reasonable  doubt  is  not  in- 
tended to  aid  any  one  who  is  in  fact  guilty  of  crime  to  escape, 
but  is  a  humane  provision  of  law,  intended,  so  far  as  human 
agencies  can,  to  guard  against  the  danger  of  any  innocent  per- 
sons being  unjustly  punished. 

13.  The  Reasonable  Doubt. — The  court  instructs  the  jury, 
as  a  matter  of  law,  that,  in  considering  the  case,  the  jury  are 
not  Uy  go  beyond  the  evidence  to  hunt  up  doubts,  nor  must 
they  entertain  such  doubts  as  are  merely  chimerical  or  con- 
jectural. A  doubt,  to  justify  an  acquittal,  must  be  reasonable, 
and  it  must  arise  from  a  candid  and  impartial  investigation  of 
all  the  evidence  in  the  case,  and  unless  it  is  such  that  were  the 
same  kind  of  doubt  interposed  in  the  graver  transactions  of 
life,  it  would  cause  a  reasonable  and  prudent  man  to  hesitate 
and  pause, it  is  insufficient  to  authorize  a  verdict  of  not  guilty; 
if,  after  considering  all  the  evidence,  you  can  say  you  have  an 
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abiding  conviction  of  the  truth  of  the  charge,  you  are  satis- 
fied bevond  a  reasonable  doubt 

14.  Jury  Judges  of  the  Law. — The  court  instructs  the  jury, 
that  they  are  the  judges  of  the  law  as  well  as  the  facts  in  this 
case,  and  if  they  can  say  upon  their  oaths,  that  they  know  the 
law  better  than  the  court  itself,  they  have  the  right  to  do  so. 
But  before  assuming  so  solemn  a  responsibility  they  should 
be  assured  that  they  are  not  acting  from  caprice  or  prejudice ; 
that  they  are  not  controlled  by  their  will  or  their  wishes;  but 
from  a  deep  and  confident  conviction  that  the  court  is  wrong, 
and  that  they  are  right  Before  saying  this  upon  their  oaths,  it  is 
their  duty  to  reflect  whether  from  their  study  and  experience 

.  they  are  better  qualified  to  judge  of  the  law  than  the  court. 
If,  under  all  those  circumstances,  they  are  prepared  to  say 
that  the  court  is  wrong  in  its  exposition  of  the  law,  the  stat- 
ute has  given  them  that  right 

15.  Not  at  Liberty  to  Disbelieve  as  Jurors,  if  they  Believe  as 

]<ren.— The  court  further  instructs  the  jury,  as  a  matter  of  law, 
that  the  doubt  which  the  juror  is  allowed  to  retain  on  his  own 
mind,  and  under  the  influence  of  which  he  should  frame  a  vei^ 
diet  of  not  guilty,  must  always  be  a  reasonable  one.  A  doubt 
produced  by  undue  sensibility  in  the  mind  of  any  juror,  in 
view  of  the  consequences  of  his  verdct,  is  not  a  reasonable 
doubt,  and  a  juror  is  not  allowed  to  create  sources  or  materials 
of  doubt  by  resorting  to  trivial  and  fanciful  suppositions  and 
remote  conjectures  as  to  possible  state  of  facts,  diflFering  from 
that  established  by  the  evidence;  you  are  not  at  liberty  to  dis- 
believe as  jurors,  if  you  believe  as  men;  your  oath  imposes  on 
you  no  obligation  to  doubt  where  no  doubt  would  exist  if  no 
oath  had  been  administered. 

16.  The  Jury  May  find  all  Guilty  or  all  not  Guilty. — In  this 
case  the  jury  may,  as  in  their  judgment  the  evidence  warrants, 
find  any  or  all  of  the  defendants  guilty  or  not,  or  all  of  them 
not  guilty ;  and  if  in  their  judgment  the  evidence  warrants, 
they  may,  in  case  they  find  the  defendants  or  any  of  them 
guilty,  fix  the  same  penalty  for  all  of  the  defendants  found 
guilty,  or  different  penalties  for  the  different  defendants  found 
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guiTty.  In  case  they  find  the  defendants,  or  any  of  them, 
guilty  of  murder,  they  should  fix  the  penalty  either  at  death 
or  at  imprisonment  in  the  penitentiary  for  life,  or  at  imprison- 
ment in  the  penitentiary  for  a  term  of  any  number  of  years 
not  less  than  fourteen. 

17.  The  Form  of  the  Verdict. — If  all  the  defendants  are 
found  guilty,  the  form  of  your  verdict  will  be: 

We,  the  jury,  find  the  defendants  guilty  of  murder,  in  man- 
ner and  form  as  charged  in  the  indictment,  and  fix  the  pen- 
alty   . 

If  all  are  found  not  guilty,  the  form  of  your  verdict  will  be: 

We  find  the  defendants  not  guilty. 

If  part  of  the  defendants  are  found  guilty  and  part  not 
guilty,  the  form  of  your  verdict  will  be : 

We,  the  jury,  find  the  defendant  or  defendants  (naming 
him  or  them)  not  guilty;  and  we  find  the  defendant  or  de- 
fendants (naming  him  or  them)  guilty  of  murder,  in  manner 
and  form  as  charged  in  tlio  indictment,  and  we  fiix  the  pen- 
alty   . 

INSTEUOnONS  FOE  THE  DEFENDANTS. 

1.  The  Jury  are  the  Judges  of  the  Law  and  Fact. — The  jury 
are  instructed  for  the  defense  a«  follows :  The  jury  in  a  crim- 
inal case  are,  by  the  statute  of  Illinois,  made  judges  of  the  law 
and  evidence;  and  under  these  statutes  it  is  the  duty  of  the 
jury,  after  hearing  the  arguments  of  the  counsel  and  the  in- 
stioictions  of  the  court,  to  act  upon  the  law  and  facts,  accord- 
ing  to  their  best  judgment  of  such  law  and  such  facts. 

2.  The  Jury  Have  a  Right  to  Disregard  the  Instmctiona  of  the 
Court. — Tlie  jury  are  the  judges  of  the  law  and  the  facts,  and 
you  have  a  right  to  disregard  the  instructions  of  the  court, 
provided,  you,  upon  your  oath,  can  say  that  you  believe  you 
know  the  law  better  than  the  court 

8.  The  Law  Presnmes  the  Defendants  Innocent. — The  jury 
are  instructed  that  the  law  presumes  the  defendants  innocent 
in  this  case,  and  not  guilty  as  charged  in  the  indictment,  and 
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the  presumption  should  continue  and  prevail  in  the  minds  of 
the  jury  until  they  are  satisfiiid  by  the  evidence,  beyond  all 
reasonable  doubt,  of  the  guilt  of  the  defendants;  and  acting 
on  this  presumption,  the  jury  should  acquit  the  defendants, 
unless  constrained  to  find  them  guilty  by  the  evidence  convin- 
cing them  of  such  guilt,  beyond  all  reasonable  doubt. 

4.  Reasonable  Doubt  Raised  by  Evidence  or  Ing^enuity  of  Counsel. 

— The  court  instructs  the  jury,  that  upon  the  trial  of  a  criminal 
cause,  if  a  reasonable  doubt  of  any  facts  necessary  to  convict 
the  accused  is  raised  in  the  minds  of  the  jury,  by  the  evidence 
itself,  or  by  the  ingenuity  of  counsel,  upon  any  hypothesis 
reasonably  consistent  with  the  evidence,  that  doubt  is  decisive 
in  favor  of  the  prisoner's  acquittal. 

5.  A  Verdict  of  Not  Guilty  Means  that  the  Guilt  has  not  been 
Proven. — A  verdict  of  not  guilty  means  no  more  than  this: 
That  the  guilt  of  the  accused  has  not  bcei^demonstrated  in  the 
precise,  specific,  and  narrow  form^^pfescribed  by  law.  The 
evidence,  to  convict  the  accused^  must  not  merely  be  beyond 
all  reasonable  doubt  consistent  with  the  hypothesis  of  his  or 
their  guilt,  but  it  must  also  be  beyond  all  reasonable  doubt 
inconsistent  with  any  hypothesis  of  innocence  that  can  be 
reasonably  drawn  therefrom. 

6.  The  Jury  are  not  to  Convict  upon  Mere  Suspicion. — The  court 
instructs  the  jury  that,  under  the  law,  no  jury  should  convict  a 
citizen  or  citizens  of  crime  upon  mere  suspicion,  however 
strong,  or  simply  because  there  is  a  preponderance  of  all  the 
evidence  in  the  case  against  him  or  them,  or  simply  because 
there  is  a  strong  reason  to  suspect  that  he  or  they  is  or  are 
guilty;  but  before  the  jury  can  lawfully  convict,  they  must 
be  convinced  of  the  defendants'  guilt  beyond  all  reasonable 
doubt. 

7.  Burden  of  Proof  is  on  the  Prosecution. — The  court  further 
instructs  the  jury  that  in  this  case  the  law  does  not  require  of 
the  defendants  that  they  prove  themselves  innocent,  but  the 
law  imposes  upon  the  prosecution  to  prove  that  the  defendants 
are  guilty,  in  manner  and  form  as  charged  in  the  indictment, 
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to  tlie  satisfaction  of  the  jury,  beyond  all  reasonable  donbt; 
and  unless  they  have  done  so  the  jury  should  Hud  theui  not 
guilty, 

8.  The  Indictment  only  a  Mere  Aocnsation. — The  jury  are 
further  instrnetcd,  that  the  indictment  in  this  case  is  of  itself 
a  mere  accusation  or  charge  against  the  defendants,  and  is  not, 
of  itself,  any  evidence  of  the  defendants'  guilt;  and  no  juror 
in  this  case  should  permit  himself  to  be,  to  any  extent,  influ- 
enced against  the  defendants,  because  or  on  account  of  the 
indictment  in  this  case. 

9.  Presamption  of  Innocence  not  a  Mere  Form. — Tlie  jury  are 
instructed  further,  that  the  presumption  of  innocence  is  not  a 
mere  form,  to  l>e  disregarded  by  the  jury  at  pleasure,  but  it  is 
an  essential,  substantial  part  of  the  law  of  the  land,  and  bind- 
ing on  the  jury  in  this  case ;  and  it  is  the  duty  of  the  jury  to 
give  the  defendants  in  this  case  the  full  benefit  of  this  pre- 
sumption, and  to  acquit  the  defendants,  unless  they  feel  com- 
pelled to  find  them  guilty  as  charged,  by  the  law  of  the  land 
and  tlie  evidence  in  the  case,  convincing  them  of  their  guilt. 
as  charged,  beyond  all  reasonable  doubt 

10.  Every  Mateiial  Allegation  of  the  Indictment  to  be  Proved 
Beyond  a  Reasonable  Donbt. — The  jury  are  instructed,  by  the 
court,  that  in  this  case  the  burden  of  proof  rests  upon  the 
prosecution  to  make  out  and  prove  to  tlie  satisfaction  of  the 
jury,  beyond  all  reasonable  doubt,  every  material  allegation  in 
the  indictment,  and  unless  that  has  been  done  the  jury  should 
find  the  defendants  not  guilty. 

11.  Bnrden  of  Proof  on  the  People,  etc. —  The  court  fur- 
ther instructs  the  jury,  that  in  this  case,  to  justify  a  conviction 
of  any  one  of  the  defendants,  the  bnrden  is  on  the  prosecution 
to  prove,  by  creditable  evidence,  to  the  satisfaction  of  the 
jury,  beyond  all  reasonable  doubt,  that. such  defendant  is  guilty, 
as  charged  in  the  indictment,  of  the  murder  of  Matthias  J. 
Degan ;  and  if  the  evidence  fails  tlius  to  satisfy  the  jury  of 
the  guilt  of  any  one  or  more,  or  all  of  the  defendants,  it  is 
the  duty  of  the  jury  to  acquit  each  and  every  of  the  defend- 
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ants,  as  to  whom  there  is  such  faihire  of  proof.  The  Jnry 
are  not  at  liberty  to  adopt  unreasonable  theories  or  supposi- 
tions in  considering  the  evidence,  in  order  to  justify  a  verdict 
of  conviction,  as  to  any  defendant;  but  if  any  reasonable  view 
of  the  evidence  is  or  can  be  adopted,  which  admits  of  a  rea- 
sonable conclusion,  that  the  defendants,  or  any  of  them,  are,  or 
is,  not  guilty,  as  charged  in  the  indictment,  or  which  raises 
and  sustains  a  reasonable  doubt  of  said  guilt,  it  is  the  duty  of 
the  jury  to  adopt  such  view  of  the  evidence  and  acquit  those 
to  whom  that  conclusion  applies. 

12.  The  Reasonable  Doubt,  Defined. — A  reasonable  doubt  is 
that  state  of  the  mind,  which,  after  a  full  comparison  and  con- 
sideration of  all  the  evidence,  both  for  the  state  and  defense, 
leaves  the  minds  of  the  jury  in  that  condition  that  they  can- 
not say  that  they  feel  an  abiding;  faith  amounting  to  a  moral 
certainty,  from  the  evidence  in  the  case,  that  the  defendants 
are  guilty  of  the  charge  as  laid  in  the  indictment  If  you  have 
such  doubt — if  your  conviction  of  the  defendants'  guilt,  as  laid 
in  the  indictment,  does  not  amount  to  a  moral  certainty  from 
the  evidence  in  the  case — then  the  court  instructs  you  that  you 
must  acquit  the  defendants. 

13.  Rule  of  Evidence  Different  from  Civil  Cases. — The  court 
further  instructs  the  jury  that  this  is  not  a  civil  case,  but  it  is 
a  criminal  prosecution;  and  that  the  rules,  as  to  the  amount  of 
evidence  in  this  case,  are  different  from  those  in  a  civil  atse 
and  a  mere  preponderance  of  evidence  would  not  warrant  tlio 
jury  in  finding  the  defendants  guilty,  but  before  the  jury  can 
convict  the  defendants  they  must  be  satisfied  of  their  guilty 
beyond  all  reasonable  doubt,  and  unless  so  satisfied,  the  jury 
should  find  the  defendants  not  guilty, 

14.  If  the  Evidence  Fails  to  Establish  Guilt,  etc.,  Jury  Most 
Acquit. — The  court  instructs  the  jury,  that  in  criminal  cases, 
even  where  the  evidence  is  so  strong  that  it  demonstrates  tlie 
probability  of  the  guilt  of  the  parties  accused,  still  if  it  fails  to 
establish,  beyond  a  reasonable  doubt,  the  guilt  of  the  defend- 
ants, or  of  one  or  more  of  them,  in  manner  and  form  as  charged 
in  the  indictment,  then  it  is  the  duty  of  tlie  jury  to  acquit  any 
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'  defendant  or  defenJants  as  to  whose  guilt  they  entertain  such 
reasonable  doubt 

15.  Mere  Probabilities  not  Sufficient  to  Warrant  a  Conviction. — 

Tlie  jury  are  instructed,  that  mere  probabilities  are  not  suffi- 
cient to  wan^ant  a  conviction;  nor  is  it  sufficient  that  the 
greater  weight  or  preponderance  of  the  evidence  supports  the 
allegations  of  the  indictment;  nor  is  it  sufficient  that  upon 
the  doctrine  of  chances  it  is  more  probable  that  the  defend-  ^^ 
ants  are  guilty.  To  warrant  a  conviction  of  the  defendants, 
or  any  of  them,  they  must  be  proved  to  be  guilty  so  clearly 
and  conclusively  that  there  is  no  reasonable  theory  upon  which 
they  can  be  innocent,  when  all  the  evidence  in  the  case  is  con- 
sidered together. 

16.  Personal  Opinions  not  to  be  the  Basis  of  Tour  Verdict. — 
Tour  personal  opinions  as  to  facts  not  proven  cannot  properly 
be  considered  as  the  basis  of  your  verdict  You  may  believe, 
as  men,  that  certain  facts  exist,  but  as  jurors,  you  can  only  act 
upon  evidence  introduced  upon  the  trial,  and  from  that,  and 
that  alone,  you  must  form  your  verdict,  unaided,  unassisted 
and  uninfluenced  by  any  opinions  or  presumptions  not  formed 
upon  the  testimony. 

17.  The  Jury  the  Judges  of  the  Credibility  of  Witnesses. — The 
court  instruct  the  jury,  that  they  are  the  sole  judges  of  the 
facts  in  this  case,  and  of  the  credit  to  be  given  to  the  respect- 
ive witnesses  who  have  testified;  and  in  passing  upon  the 
credibility  of  such  witnesses  they  have  a  right  to  take  into 
consideration  their  prejudices,  motives  or  feelings  of  revenge, 
if  any  such  have  been  proven  or  shown  by  the  evidence  in 
this  case;  and  if  the  jury  believe,  from  the  evidence,  that  any 
witness  or  witnesses  have  knowingly  and  willfully  testified 
falsely  as  to  any  material  fact  or  point  in  this  case,  the  jury 
are  at  liberty,  unless  corroborated  by  other  credible  evidence, 
to  disregard  the  testimony  of  such  witness  or  witnesses  in 
toto. 

18.  What  is  Sufficient  to  Raise  a  Reasonable  Doubt. — The 
jury  are  instructed  that  if  there  is  any  one  single  fact  proved 
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to  the  satisfaction  of  the  jury,  by  a  preponderance  of  evidence, 
which  is  inconsistent  with  the  guilt  of  the  defendants,  or  any 
of  them,  this  is  sufficient  to  raise  a  reasonable  doubt,  and  the 
jury  should  acquit  such  of  the  defendants  as  to  whom  such 
fact  has  thus  been  proved. 

19.  What  will  Jn^tity  Inference  of  Guilt  fh>in  Circnmstantial 
Evidence. — That  in  order  to  justify  an  inference  of  legal  guilt 
from  circumstantial  evidence,  the  existence  of  the  inculpatory 
facts  must  be  absolutely  incompatible  with  the  innocence  of  the 
accused  upon  any  rational  theory,  and  incapable  of  explana- 
tion upon  any  other  reasonable  hypothesis  than  that  of  their 
guilt 

20.  AocM)inplices  as  Witnesses. — The  jury  are  instructed,  that 
the  witnesses,  Gottfried,  Waller  and  Wilhelm  Seliger,  are 
what  is  known,  in  law,  as  accomplices,  and  that,  while  it  is  a 
rule  of  law  that  a  person  accused  of  crime  may  be  convicted 
upon  the  uncorroborated  testimony  of  an  accomplice,  still,  a 
jury  should  always  act  upon  such  testimony  with  gi*eat  care 
and  caution,  and  subject  it  to  careful  examination  in  the  light 
of  all  the  other  evidence  in  tlie  case,  and  the  jury  ought  not 
to  convict  upon  such  testimony  alone,  unless,  after  a  careful 
examination  of  such  testimony,  they  are  satisfied,  beyond  any 
reasonable  doubt,  of  its  truth,  and  that  they  can  safely  rely 
upon  it. 

21.  Inducements  Held  out  to  Accomplices  to  be  Gonsidered.— 

The  jury  are  instructed  that  if  they  believe  from  the  evi« 
ence  that  the  witnesses,  Gottfried,  Waller  and  Wilhelm  Seliger, 
were  induced  to  become  witnesses  and  testify  in  this  case  by 
any  promise  of  immunity  from  punishment,  or  by  any  hope 
held  out  to  them,  or  either  of  them,  by  any  one,  that  it  would 
go  easier  with  them  in  case  they  disclosed  who  their  confed- 
erates were,  or  in  case  they  implicated  some  one  else  in  the 
crime,  then  the  jury  should  take  such  facts  in  consideration  in 
determining  the  weight  which  ought  to  be  given  to  their  tes- 
timony thus  obtained  and  given  under  the  influence  of  such 
promise  or  hope. 
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22.  Persons  Indnced  to  Become  Witnesses  by  Promises  of  Im- 
munity.— If  the  jury  believe,  from  the  evidence,  that  any  of 
the  witnesses  for  the  prosecution  wore  induced  or  influenced 
to  become  witnesses  and  testify  in  this  case  by  any  promise  or 
intimation  of  immunity  from  punishment,  or  by  any  hope 
held  out  to  them  by  any  one  that  it  would  be  better  for  them 
or  go  easier  with  thorn  in  case  of  their  testifying  in  the  case, 
then  the  jury  should  take  such  facts  into  consideration  in  de- 
termining the  weight  which  ought  to  be  given  to  such  testi- 
mony thus  obtained,  and  given  under  the  influence  of  such 
promise  or  hope.  Such  testimony  should  only  be  received  by 
the  jury  with  great  caution  and  scrutinized  with  great  care. 

23.  The  Jury  Should  Act  with  Caution  upon  the  Evidence  of 
Accomplices. — The  court  instructs  the  jury  that,  while  it  is  the 
law  of  this  state,  that  a  person  accused  of  crime  may  be  con- 
victed upon  the  uncorroborated  testimony  of  an  accomplice  or 
accomplices,  still,  a  jury  should  always  act  upon  such  testimony, 
if  at  all,  with  great  caution  and  care,  and  subject  it  to  critical 
examination,  in  the  light  of  all  the  other  evidence  in  the  case; 
and  tlie  jury  ought  not  to  convict  upon  such  testimony  alone, 
unless,  after  a  careful  examination  of  such  testimony,  they  are 
satisfied,  beyond  any  reasonable  doubt,  of  its  truth,  and  that 
they  can  safely  rely  upon  it. 

24.  Defendant's  Omission  to  Testify  Creates  no  Presumption 
o^inst  Him. — The  court  instructs  the  jury,  that  while  the 
statute  of  this  state  provides  that  a  person  charged  with  crime 
may  testify  in  his  own  hehalf,  he  is  under  no  obligation  to  do 
so,  and  the  statute  expressly  declares  that  his  neglect  to  testify 
shall  not  create  any  presumption  against  him. 

25.  The  Jury  Shonld  Endeavor  to  Reconcile  the  Testimony  of 
Defendants'  Witnesses. — The  jury  are  instructed,  that  in  passing 
upon  the  testimony  of  defendants'  witnesses,  in  this  case,  they 
should  endeavor  to  reconcile  their  testimony  with  the  belief 
that  all  the  witnesses  have  endeavored  to  tell  the  truth,  if 
they  can  reasonably  do  so  under  the  evidence,  and  if  reason- 
ably possible,  attribute  any  differences  or  contradictions  in 
their  testimony,  if  any  exist,  to  mistake  or  misrecollection, 
rather  than  to  a  willful  intention  to  «wear  falsely. 
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26.  The  Jury  Have  no  Right  to  Disregard  the  Testimony  of  t!ie 
Defendants. — The  jury  have  no  right  to  disregard  the  testimony 
of  the  defendants  on  tlie  ground  alone  that  they  are  defend- 
ants and  stand  charged  with  the  commission  of  a  crime.  The 
law  presumes  the  defendants  to  be  innocent  until  they  are 
proyed  guilty,  and  the  law  allows  them  to  testify  in  their  own 
behalf,  and  the  jury  should  fairly  and  impartially  consider 
their  testimony,  together  with  all  the  other  evidence  iu  the 
case. 

27.  Rule  as  to  Verbal  Admissions  of  Defendants. — The  court 
further  instructs  the  jury,  that  when  the  verbal  admission  of  a 
person  charged  with  crime  is  offered  in  evidence,  the  whule  of 
the  admission  must  be  taken  together,  as  well  that  part  whicli 
makes  for  the  accused  as  that  which  may  make  against  him,  and 
if  part  of  the  statement,  which  is  in  favor  of  the  defendants,  is 
not  disproved  and  is  not  apparently  improbable  or  untrue, 
when  considered  with  all  the  other  evidence  in  the  case,  then 
such  part  of  the  statement  is  entitled  to  as  much  consideration, 
from  the  jury,  as  any  other  part  of  the  statement. 

28.  Improper  for  the  Jury  to  Regard  Statements  of  the  Pro^eent- 
ing  Attorney. — The  jury  are  instructed,  that  it  would  bo  highly- 
improper  and  wrong  for  them  to  regard  any  statements  of  the 
prosecuting  attorneys  that  are  not  based  on  the  evidence  in 
the  case,  if  any  such  have  been  made,  as  entitled  to  anj  weight 
whatever  in  this  case. 

29.  The  Rale  Where  Conviction  is  Songht  upon  Circumstantial 
Evidence. — The  jury  are  instructed,  as  a  matter  of  law.  tliat 
where  a  conviction  for  a  criminal  offense  is  sought  upon  cir- 
cumstantial evidence  alone,  the  people  must  not  only  show  by 
a  preponderance  of  evidence,  that  the  alleged  facts  and  cir- 
cumstances are  true,  but  they  must  be  such  facts  and  ciicum 
stances  as  are  absolutely  incompatible,  upon  any  reasonable 
hypothesis,  with  the  innocence  of  the  accused,  and  incapable 
of  explanation,  upon  any  reasonable  hypothesis  other  than  ^at 
of  the  guilt  of  the  accused.  And  in  this  case,  if  all  the  facts 
and  circumstances  relied  on  by  the  people  to  secure  a  convic- 
tion can  be  reasonably  accounted  for  upon  any  theory  consist- 
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cnt  with  the  innocence  of  the  defendants,  or  any  of  them, 
then  the  jury  should  acquit  the  defendants,  or  such  of  them 
as  to  whom  the  facts  proven  can  thus  be  accounted  for. 

SO.  Proof  that  the  Defendants  Contemplated  the  Commifftion  of 
the  Crime,  not  Enough  to  Warrant  Their  Conviction. — It  is  not  enough 
to  warrant  the  conviction  of  a  person  accused  of  crime,  that  he 
contemplated  the  commission  of  such  crime.  The  actual  com- 
mission of  such  crime  by  the  accused,  or  the  proof  of  such 
facts  as  will  satisfy  thd  jury,  beyond  all  reasonable  doubt,  of 
the  guilt  of  the  accused,  must  be  presented,  and  if  any  reason- 
able hypothesis  exists  that  such  crime  may  have  been  committed 
by  another  in  no  way  connected  with  the  defendants,  the  ac- 
cused should  be  acquitted. 

81.  The  Rule  Where  the  Evidence  Shows  Conduct  of  no  Less 
Turpitude  than  the  Crime  Charged. — The  jury  are  further  instruct- 
ed, that  if  the  evidence  leaves  a  reasonable  doubt  in  the  mind  of 
the  jury,  whether  the  defendants  are  guilty  of  the  crime  with 
which  they  are  charged  in  the  indictment,  then  the  jury  should 
find  the  defendants  not  guilty;  although  the  evidence  may 
show  conduct  of  no  less  turpitude  than  the  crime  charged, 
that  is  not  enough  to  authorize  a  conviction  in  this  trial. 

82.  Allosions  and  References  of  the  Prosecuting  Attorney  to 
Dangerous  Views  Entertained  by  Defendants. — The  court  further 
instructs  the  jury,  that  the  allusions  and  references  of  the 
prosecnting  attorneys  to  the  supposed  dangerous  character  of 
any  views  entertained,  or  principles  contended  for,  by  the 
defendants,  or  any  of  them,  should,  in  no  way,  influence  or 
prejudice  your  minds  against  the  defendants  in  this  case ;  your 
duty  is  discharged  when  you  have  determined  their  guilt  or 
innocence  of  the  charge  contained  in  this  indictment,  and  there 
is  no  other  question  involved  in  this  case. 

83.  The  Right  to  Arm  for  Defense  and  Protection. — Individuals 
and  communities  have  the  legal  right  to  arm  themselves  for 
the  defense  and  protection  of  their  persons  and  property,  and 
a  proposition  by  any  jDerson  publicly  proclaimed  to  arm  for 
snch  ])rotection  and  defense  is  not  an  oHense  against  the  laws 
of  this  state. 
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34.  Ri^ht  to  Repel  an  Illegal  Attack  by  Force. — The  jury  are 
instructed,  tbat  if  the  defendants,  or  some  of  them,  agreed 
together  or  with  othei's,  that  in  the  event  of  the  workingmen 
or  strikers  being  attacked,  they  (defendants)  would  assist  the 
stiu'kers  to  resist  such  attack,  before  jou  can  find  that  such 
agi*eement  constituted  a  conspiracy,  you  must  be  satisfied,  be- 
yond all  reasonable  doubt,  that  such  contemplated  or  antici- 
pated assault  or  attack  to  be  resisted,  as  aforesaid,  was  justified 
and  lawful,  and  that  such  contemplated  resistance  was  illegal. 
And  if,  on  the  other  hand,  such  contemplated  or  anticipated 
assault  or  attack  was  unjustified  and  illegal,  and  such  contem- 
plated resistance  simply  the  opposing  of  foix^e,  wrongfully  and 
illegally  exercised,  by  force  sufficient  to  repel  the  said  assault, 
then  the  facts  assumed  in  this  instruction  do  not  cuuititute 
conspiracy. 

35.  Burden  Not  on  the  Defendants  to  Show  Who  Threw  the 
Bomb. — The  defendants  do  not  assume  the  burden  of  proof  in 
this  case  at  any  stage  of  the  proceedings,  and  the  burden  is 
not  cast  upon  them  to  prove  that  the  person  who  threw  tlie 
bomb  was  not  acting  under  their  advice,  teaching  or  procure- 
ment; therefore,  unless  the  prosecution  has  established  in  the 
minds  of  the  jury,  beyond  all  reasonable  doubt,  that  some  of 
the  defendants  threw  the  said  bomb,  or  that  the  person  who 
did  so  throw  the  same  was  acting  under  the  advice  and  pro- 
curement of  the  defendants,  or  some  of  them,  the  defendants, 
and  all  of  them,  should  be  acquitted.  Such  advice  may  not 
necessarily  be  as  to  the  bomb,  but  genei*ally,  so  as  to  include  it. 

86.  There  Must  Be  a  Direct  Connection  between  the  Advice  SBd 
the  Consommation  of  the  Crime. — It  will  not  do  to  guess  away 
the  lives  or  liberty  of  the  people,  nor  is  it  proper  that  the 
jury  should  guess  that  the  person  who  threw  the  bomb  which 
killed  Degan  was  instigated  to  do  the  act  by  the  procurement 
of  the  defendants,  or  any  of  them;  that  fact  must  be  estab- 
lished beyond  all  reasonable  doubt  in  the  minds  of  the  jury, 
and  it  will  not  do  to  say  that  because  the  defendants  may  have 
advised  violence^  therefore,  when  violence  came,  it  was  the 
result  of  such  advice.  There  must  be  a  direct  connection 
established,  by  credible  testimony,  between  the  advice  and  the 
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consummation  of  the  crime,  to  the  satisfaction  of  tlie  jury  be- 
yond a  reasonable  doubt 

87.  The  Person  Who  Threw  the  Bomb  Must  Have  Been  Acting 
nnder  the  Teaching  of  the  Defendants,  etc. — Although  the  defend- 
ants, or  some  of  them,  may  have  spoken,  written  or  published 
their  views  to  the  effect  that  a  social  revolution  should  bo 
brought  about  by  force,  and  that  the  officers  of  the  law 
should  be  resisted,  and  to  this  end  dynamite  should  be  used 
to  the  extent  of  taking  human  life;  that  persons  should  arm 
to  resist  the  law,  and  that  the  law  should  be  throttled  and 
killed,  and  although  such  language  might  cause  persons  to 
desire  to  carry  out  the  advice  given,  as  aforesaid,  and  do  the 
act  which  caused  officer  Degan's  death,  yet  the  bomb  might 
have  been  thrown  and  Degan  killed  by  some  one  unfamiliar 
with,  and  unprompted  by  the  teachings  of  the  defendants,  or 
any  of  them. 

Therefore  the  jury  must  be  satisfied,  beyond  all  reasonable 
doubt,  that  the  person  throwing  said  bomb  was  acting  as  the 
result  of  the  teaching  or  encouragement  of  the  defendants,  or 
some  of  them,  before  the  defendants  can  bo  held  liable  there- 
for, and  this  you  must  find  from  the  evidence. 

88.  Not  Liable  for  the  Throwing  of  the  Bomb  Unless  it  was  in 
Fnrtherance  of  the  Common  Design. — If  you  find  at  a  meet- 
ing, held  May  8d,  at  54  W.  Lake  street,  at  which  some 
of  the  defendants  were  present,  it  was  agreed,  that  in  the 
event  of  a  collision  between  the  police,  the  militia  or  fire- 
men and  the  striking  laborers,  certain  armed  organizations, 
of  which  some  of  the  defendants  were  members,  should 
meet  at  certain  places  in  Chicago,  that  a  committee  should 
attend  public  places  and  meetings  whore  an  attack  by  the 
police  and  others  might  be  expected,  and  in  the  event  of 
such  attack,  report  the  same  to  said  organization  to  the  end 
that  such  attack  might  be  ]*esisted  and  the  police  stations  of 
the  city  destroyed,  still,  if  the  evidence  does  not  prove,  beyond 
all  reasonable  doubt,  that  the  throwing  of  the  bomb  which 
killed  Matthias  J.  Degan,  was  the  result  of  any  act  in  further- 
ance of  the  common  design  herein  stated,  and  if  it  may  have 
been  the  unauthorized  and  individual  act  of  some  person  act- 
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ing  upon  his  own  responsibility  and  volition,  then  none  of 
the  defendants  can  be  held  responsible  therefor  on  account  of 
said  West  Lake  street  meeting. 

INSTEUOTIONS  GIVEN  BY  THB  OOUET  ON  ITS  OWN  MOTION. 

1.  Instmctions  to  be  in  Writing — Practice. — Tlie  statute  re- 
quires that  instructions  by  the  court  to  the  jury  shall  be  in 
writing  and  only  relating  to  the  law.  The  practice  under  the 
statute  is,  that  the  counsel  should  prepare,  on  each  side,  a  set 
of  instructions  and  present  them  to  the  court,  and,  if  approved, 
to  be  read  by  the  court  as  the  law  of  the  case. 

2.  Jury  to  Scrutinize  all  Instmctions. — It  may  have  been,  by 
reason  of  the  great  number  presented,  and  the  hurry  and 
confusion  in  the  midst  of  the  trial,  with  a  large  audience  to 
keep  in  order,  that  there  should  be  some  apparent  inconsist- 
ency, but  if  they  are  carefully  scrutinized  such  inconsistency 
will  probably  disappear;  in  any  event,  however,  the  gist  or 
pith  of  all  is,  that  if  advice  and  encouragement  to  murder  was 
given,  and  if  murder  was  done  in  pursuance  of  and  immedi- 
ately induced  by  such  advice  and  encouragement,  then  those 
who  gave  such  advice  and  encouragement ai'e guilty  of  murder. 

S.  General  Rule  of  Law  Applying  to  the  Case. — If  the  evidence, 
either  direct  or  circumstantial,  or  both,  proves  the  innocence 
of  one  or  more  of  the  defendants  so  fully  that  there  is  no  rea^ 
Bonable  doubt  of  it,  then  your  duty  to  them  requires  you  to 
acquit  them.  If  it  does  so  prove  them  guilty,  then  your  duty 
to  the  state  requires  you  to  convict  whoever  is  so  proved 
guilty.  The  acts  of  each  defendant  should  be  considered  with 
the  same  care  and  scrutiny  as  if  he  alone  were  on  ti*ial.  If  a 
conspiracy  having  violence  and  murder  as  its  object  is  fully 
proved,  then  the  acts  and  declarations  of  each  conspirator  in 
furtherance  of  the  conspiracy  are  the  acts  and  declarations  of 
each  one  of  the  conspirators;  but  the  declarations  of  any  con- 
spirator before  or  after  May  4tli,  which  are  merely  narrative  as 
to  what  has  been  or  would  be  done,  and  not  made  to  aid  in 
carrying  into  eflfect  the  object  of  the  conspiracy,  are  only  evi- 
dence against  the  one  who  makes  them.    What  was  the  fact 
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and  what  are  the  facts  the  jury  must  determine  from  the  evi- 
dence, and  from  that  alone.  If  there  are  any  unguarded  ex- 
pressions in  any  of  tlio  instructions  which  seem  to  assume  the 
existence  of  any  facts,  or  to  be  any  intimation  as  to  what  is 
proved,  all  such  expressions  must  be  disregarded  and  the  evi- 
dence only  looked  to  to  determine  the  fact 

lUSTEUCTION  ON   MAN8LAUGHTKE  GIVEN   FOE  THE  DEFENDANTS. 

1.  Manslaughter  Defined — Jury  May  Find  Defendants  Gnilty  of 
Manslaaghter. — The  court  instructs  the  jury,  in  the  words  of 
the  statute,  that  manslaughter  is  the  unlawful  kilh'ng  of  a 
human  being,  without  malice  express  or  implied,  and  without 
any  mixture  of  deliberation  whatever.  It  must  be  voluntary 
on  the  sudden  heat  of  passion,  caused  by  provocation  appar- 
ently sufficient  to  make  the  passion  irresistible,  and  involuntary 
in  the  commission  of  the  unlawful  act,  or  without  willful  act 
and  without  due  cause  or  circumspection.  Whoever  is  guilty 
of  manslanghter,  shall  bo  imprisoned  in  the  penitentiary  for 
his  natural  life  or  for  any  number  of  years.  If  the  accused  is 
found  guilty  by  the  jury,  they  should  fix  the  punishment  by 
their  verdict  The  jury  are  instructed  that  under  an  indict- 
ment for  murder,  a  part  of  the  accused  may  be  found  guilty  of 
manslaughter;  and  if,  in  this  case,  after  a  full  and  careful  con- 
sideration of  all  the  evidence  be  fore  you,  you  believe,  beyond  a 
reasonable  doubt,  that  the  defendants,  or  any  one  of  them,  are 
guilty  of  manslaughter,  you  may  so  find  by  your  verdict 
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SALES  GENEllALLT. 

§  1.  What  Gonstitates  the  Offense. — The  court  instmcts  the 
jury,  that  in  order  to  find  the  defendant  guilty,  it  is  only 
necessary  that  the  jury  believe,  fi*om  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  either  by  himself,  his 
agent  or  servant,  within  {eighteen)  months  before  the  day  of, 
etc.,  at  and  within  the  county  of  W.,  sold  or  gave  away  in- 
toxicating liquors  in  less  quantities  than,  etc.,  the  said  defend- 
ant not  having  a  license  to  sell  the  same.  It  is  not  necessary 
to  prove  that  the  sale  or  giving  away  was  on  the  day  laid  in 
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t1)o  indictment,  nor  that  tlie  defendant  himself  actually  dealt 
out  the  liquor. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  either  as  principal  or  as  clerk,  serv- 
ant or  bar-tender,  sold  or  gave  away  intoxicating  liquor  in 
less  quantity  than,  etc.,  within  this  county,  and  within  {eighteen) 
months  before  the  finding  of  this  indictment,  without  having 
first  obtained  a  license  therefor,  as  charged  in  the  indictment, 
then  the  jury  should  find  the  defendant  guilty. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  either  by  himself  or  by  another 
person,  as  his  agent  or  servant,  sold  or  gave  away  intoxicating 
liquors  in  less  quantities  than,  etc.,  in  manner  and  form  as 
charged  in  the  indictment,  then  the  jury  should  find  the  de- 
fendant guilty  upon  as  many  of  the  counts  of  the  indictment 
as  there  are  of  such  sales  or  giving  away  of  liquor  so  proven. 

§  2.  Burilen  of  Proof  as  to  License. — If  the  jury  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant by  himself,  agent  or  servant,  made  the  sales,  as 
charged  in  tlie  indictment,  then  it  is  not  necessary  for  the 
people  to  show,  by  proof  in  the  first  instance,  tliat  he  had  no 
license  to  sell  intoxicating  liquors.  That  is  a  matter  of  de- 
fense, and  should  be  proved  by  the  defendant  if  he  had  such 
license.  Potter  vs.  Deyo^  19  Wend.,  361;  1  Greenl.  Ev., 
§  79;  Smith  vs.  Joice,  12  Barb.,  21;  Wharton  Crim.  L.,  2434; 
Pendergrcbst  vs.  Peru^  20  111.,  51;  Oevring  vs.  State^  1  Mc- 
Cord,  573;  Contra:  Mehcm  vs.  State^  7  Wis.,  670 

§  8.  One  Sale  Delivered  at  Different  Times. — If  the  jury  be- 
lieve, from  the  evidence,  that  the  defendant,  on  the  occasion 
testified  to  by  the  witnesses,  sold  to  the  said  A.  B.  (one  gallon) 
and  no  less,  and  that  the  quantity  so  sold  was  drawn  from  the 
cask  and  placed  in  a  keg  (or  bottles)  separate  by  itself  and  set 
away  for  the  said  A.  B.  as  his  property  and  charged  to  him 
(or  paid  for  by  him),  then  in  such  case  the  title  to  the  whole 
quantity  so  sold  and  set  apart  passed  to  the  purchaser,  although 
he  may  have  taken  away  but  a  part  of  it  at  the  time  of  the 
sale,  and  in  such  case  it  is  a  matter  of  no  consequence  wha^ 
may  have  been  the  motives  of  the  parties  in  making  such  sale, 
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and  the  jury  ehoxild  find  for  the  defendant     Dobson  vs.  State^ 
57  Ind.,  69. 

§  4.  Sales  by  Servant  or  Employe. — If  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
was  keeping  a  saloon,  at  the  time  in  question,  at  S.,  in  this 
county,  and  that  the  witnesses  who  have  testified  in  this  case, 
or  any  of  them,  obtained  intoxicating  liquors  at  such  saloon  in 
less  quantities  than,  etc.,  within  {eighteen)  months  before  the 
finding  of  this  indictment,  then  the  defendant  is  liable,  whether 
such  liquor  was  furnished  by  himself  or  by  his  employe  or  bar- 
tender;  provided,  the  jury  further  believe,  from  the  evidence* 
that  the  defendant,  at  the  time,  had  no  license  to '  sell  such 
liquors. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  intoxicating  liquors  were  obtained  at  the  saloon^ 
etc.,  as  claimed  by  the  prosecution,  and  that  the  saloon  where 
such  liquors  were  obtained  belonged  to  the  defendant,  and 
was  at  the  time  in  his  possession,  or  under  his  control,  then, 
if  there  is  no  evidei^co  to  the  contrary,  the  presumption  of  law 
would  be  that  the  liquors  so  obtained  were  sold  by  the  de- 
fendant, oitlier  by  himself,  his  agent  or  servant. 

§  6.  When  not  Liable  for  Act  of  Servant. — If  a  clerk  or 
bar-keeper  in  a  saloon  sell  intoxicating  liquor,  w'thout  the 
knowledge  and  against  the  instructions  of  his  employer,  the 
latter  is  not  criminally  responsible  for  the  act.  Laihrop  vs- 
Staie^  51  Ind.,  192;  Com.  vs.  Putnamy  4  Gray,  16. 

Though  the  jury  may  believe,  from  the  evidence,  that  the 
said  A.  B.  obtained  intoxicating  liquors  at  defendant's  place  of 
business  from  one  W.,  wlio  was  then  acting  as  the  agent  or 
servant  of  defendant,  as  alleged,  still,  if  the  jury  further 
believe,  from  the  evidence,  that  before  that  time  the  defend- 
ant had  instructed  the  said  agent  or  servant,  in  good  faith,  not  to 
sell  or  give  away  intoxicating  liquors,  and  with  a  h&nafide  intent 
to  have  such  instructions  obeyed,  and  further,  that  the  said  W., 
in  selling  or  giving  away  said  liquors,  was  acting  in  violation 
of  said  instructions,  and  against  the  wishes  of  the  defendant, 
then  the  jury  should  find  the  defendant  not  guilty  of  the  sale 
60  made. 
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A  sale  by  an  agent,  against  the  known  will  and  instructions 
of  his  principal,  will  not  render  the  principal  liable.  Ander^ 
son  vs.  State,  22  Ohio  St,  305. 

Although  the  jury  may  believe,  from  the  evidence,  that  the 
bar-tender  of  the  defendant  sold  intoxicating  liquor  to  the  said 
A.  B.,  as  charged  in  the  indictment,  and  that  the  said  A.  B. 
was  at  the  time  a  person  in  the  habit  of  getting  intoxicated,  still, 
if  the  jury  further  believe,  from  the  evidence,  that  such  sale 
was  without  the  knowledge  or  consent  of  the  defendant,  and 
against  his  wishes,  then  the  defendant  would  not  be  liable 
therefor,  and  the  jnry  have  no  right  to  presume  that  the 
defendant  authorized  his  bar- tender  to  make  sach  sale  simply 
because  he  was  employed  as  bar-tender  at  defendant's  saloon; 
if  the  jury  find  there  is  no  evidence  to  the  contrary,  the  pre- 
sumption of  law  is,  that  the  bar- tender  only  had  authority  from 
the  defendant  to  make  such  saleb  as  were  lawful.  State  vs. 
Mahoney,  23  Minn.,  181. 

§  6.  Charge  Must  be  Proved  as  Alleged. — The  jury  are  in- 
structed, that  the  crime  charged  against  the  defendant  in  the 
indictment  in  this  case,  is  that  of  having  sold  intoxicating 
liquors  without  a  license  to  sell  the  same ;  and  unless  the  prose- 
cution has  proved  some  one  or  more  of  the  sales  charged  in 
the  indictment,  beyond  a  reasonable  doubt,  the  jury  should 
find  the  defendant  not  guilty. 

Unless  the  jury  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  made  some  one  or  more  of  the 
gales  charged  against  him,  either  as  principal,  agent,  clerk  or 
servant,  within  {eighteen)  months  before  the  finding  of  the  in- 
dictment in  this  case,  then  the  jury  must  find  the  defendant 
not  guilty. 

The  jury  are  instructed,  that  in  this  cape  it  is  not  indispen- 
sable for  the  people  to  show  that  the  defendant  himself  actu- 
ally sold  or  furnished  the  liquors  in  question  to  {the  witnesses). 
It  is  sufllcient,  if  the  jury  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  liquors  were  sold  as  charged  in 
the  indictment  by  the  defendant,  or  his  agents  or  servants, 
at  any  time  within  {eighteen)  months  before  the  finding  of  the 
indictment,  and  that  at  the  time  the  defendant  had  no  license 
to  sell  intoxicating  liquors. 
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§  7.     Sales  by  Alleged  Agent — ^Affency  mnst  be   Proved. — Al- 

tliotigli  the  jury  may  believe,  from  the  evidence,  that  one  A. 
B.,  at  the  time  and  place  alleged,  did  unlawfully  sell  intoxL 
eating  liquors,  still,  unless  the  prosecution  have  proved  by 
evidence  so  as  to  satisfy  the  jury,  beyond  any  reasonable  doubt, 
that  the  said  A.  B.  when  he  made  such  sales  was  acting  as  the 
agent,  clerk,  bar-tender  or  servant  of  the  defendant,  then,  as 
to  such  sales  made  by  the  said  A.  B.,  the  jury  should  find  tlie 
defendant  not  guilty. 

§  8.  Single  Transaction  One  Offense. — The  jury  are  instructed, 
that  where  two  or  more  glasses  of  intoxicating  liquor  arc 
called  for  by  one  person,  and  are  sold  at  one  time  as  part  of 
the  same  transaction,  and  all  paid  for  by  the  same  person,  such 
transaction  constitutes  but  one  selling  within  the  meaning  of 
the  law  under  which  this  prosecution  is  brought. 

BALE  TO  MINOKS. 

§  9.  Sale  to  Minors. — If  the  jury  believe,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  by  himself, 
agent  or  servant,  within  {eighteen)  months  before  the  finding 
of  the  indictment  in  this  case,  within  this  county,  sold  or  gavo 
away  any  intoxicating  liquor  to  A.  B.,  and  that  at  that  tim ) 
the  said  A.  B.  was  under  the  age  of  twenty-one  years,  and 
further,  that  such  sale  was  made  without  a  written  order  of 
the  parents,  guardian  or  family  physician  of  the  said  A.  B. 

then  the  jury  should  find  the  defendant  guilty  under  the — 

count  of  the  indictment 

§  10.  Burden  of  Proof  as  to  Written  Order. — The  jury  are 
instructed,  that  all  that  is  necessary  for  the  prosecution  to 
prove,  in  order  to  warrant  a  conviction  in  this  case,  is  to  sat- 
isfy the  minds  of  the  jury  by  the  evidence,  and  beyond  any 
reasonable  doubt,  that  the  defendant,  by  himself,  agent  or 
servant,  at  and  within  tliis  county,  within  {eighteen)  months 
before  the  finding  of  this  indictment,  sold  or  gave  intoxicating 
liquors  to  either  of  the  parties,  as  charged  in  the  indictment, 
and  that,  at  that  time,  the  person  to  whom  the  sale  was  made, 
or  the  liquor  given,  was  a  minor  under  the  age  of  twenty-one 
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years;  provided,  the  defendant  has  failed  to  show  that  he  had 
a  written  order,  etc 

The  fact  of  the  defendant  having  a  written  order  from  par- 
ents, guardian  or  family  physicians  authorizing  a  sale  to  a 
minor,  is  a  matter  of  defense,  and  if  the  people  have  proved 
to  the  jury  by  the  evidence,  beyond  a  reasonable  doubt,  the 
sale  or  giving  of  intoxicating  liquors  to  a  minor,  as  charged  in 
the  indictment,  then  the  jury  should  find  defendant  guilty; 
unless  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
such  sale  he  had  such  written  order.  State  vs.  Oorrum^  48 
la.,  567. 

§  11.  Knowledge  of  Minority  Immaterial. — Tlie  jury  are 
instructed,  that  if  they  believe,  from  the  evidence,  that  the 
defendant  by  himself,  his  agent  or  servant,  sold  or  gave  intox- 
icating liquor  to  the  said  A.  B.,  and  that  the  said  A.  B.  was 
at  that  time  a  minor,  under  the  age  of  twenty-one  years,  then 
it  is  wholly  immaterial  whether  the  defendant  knew,  or  did 
not  know,  that  the  said  A.  B.  was  a  minor,  nor  whether  the  said 
defendant  was  himself  deceived  in  regard  to  the  age  of  the  f  aid 
minor.  A  person  engaged  in  the  business  of  selling  intoxicat- 
inff  liquors,  sells  to  a  minor  at  his  peril,  and  is  equally  guilty 
whether  he  knows,  or  does  not  know,  the  age  of  the  person  to 
whom  he  is  selling.  State  ve.BartJleldy  24  Wis.,  60;  Com.Ys. 
EmmonSy  98  Mass.,  6;  3  Qreenl.  Ev.,  §  21;  State  vs.  Caiii, 
9  W.  Va.,  559;  Com.  vs.  Finnegan^  124  Mass.,  324;  Roborge 
vs.  Burnhamy  124  Mass.,  277;  McCutcheon  vs.  People^  69 
Iin,  601. 

§  12.  Knowledge  and  Intent  Materia]. — The  jury  are  in- 
structed,, as  a  matter  of  law,  that  intent  is  necessary  to  the 
commission  of  a  crime,  and  it  is  a  good  defense  to  a  charge  of 
selling  intoxicating  drink  to  a  minor,  that  the  dealer  had  good 
reason  to  believe,  and  did  believe  him  to  be  of  age.  Whether 
in  this  case  the  defendant  did  sell  to  a  minor,  and  whether  he 
took  reasonable  care  to  find  out  whether  the  said  A.  B.  was  a 
minor,  and  whether  he,  in  good  faith,  believed  him  to  be 
over  the  age  of  twenty-one  years,  are  questions  of  fact  to  be 
determined  by  the  jury,  from  the  evidence  in  the  case.  FauU 
Jeer  vs.  People^  39  Mich.,  200 ;  Eobbine  vs.  State^  63  Ind.,  235; 
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Anderson  vs.  Siate^  22  St.  Ohio,  305;  Adler  vs.  StcUCj  65 
Ala.,  16. 

SELLING  TO  A  PEBSON  IN  THE  HABIT,  ETa 

§  13.  Selling  to  a  Person  in  the  Habit,  etc — The  court  in- 
structs the  jury,  that  by  the  laws  of  this  state  it  is  unlawful 
for  any  person,  by  himself,  or  by  his  agent  or  servant,  to  sell 
or  give  intoxicating  liquor  to  a  person  when  he  is  intoxicated, 
or  to  a  person  who  is  in  the  habit  of  getting  intoxicated. 

The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  either 
in  person  or  by  his  agent  or  servant,  within  {eighteen  morvth^) 
before  tlie  finding  of  the  indictment  in  tliis  case,  sold  or  gave 
to  A.  B.  intoxicating  liquor,  and  further,  that  the  said  A.  B., 
at  the  time  of  such  selling  or  giving,  was  a  person  in  the 
habit  of  getting  intoxicated,  then  the  jury  should  find  the 
defendant  guilty. 

§  14.  Meaning  of  the  Words  ^^  in  the  Habit  of  Getting  Intox- 
icated."— The  court  further  instructs  the  jury,  that  in  giving  a 
construction  to  the  statute  under  whicli  this  indictment  was 
found,  the  jury  should  give  to  the  words  "in  the  habit  of 
getting  intoxicated,"  their  common  ordinary  signification  and 
meaning ;  the  words  mean  in  the  law  just  what  they  mean  in 
common,  ordinary  conversation. 

§  15.  Intent  Necessary. — Although  the  jury  may  believe, 
from  the  evidence,  that  the  defen  ant  sold  intoxicating  liquors 
to  the  said  A.  B.,  as  charged  in  the  indictment,  and  that  tlio 
said  A.  B.  was  at  the  time  a  person  in  the  habit  of  getting  in- 
toxicated, still  if  the  jury  further  believe,  from  the  evidence, 
that  before  making  such  sale,  defendant  made  inquiry  of  per- 
sons well  acquainted  with  the  said  A.  B.,  as  to  whether  he  was 
in  the  habit  of  getting  intoxicated,  and  was  told  that  he  was 
not,  and  that  the  defendant  used  reasonable  care  before  selling 
said  liquor,  in  good  faith,  to  ascertain  whether  the  said  A.  B. 
was  in  the  habit  of  getting  intoxicated,  and  that  when  he  sold 
the  said  liquor  he  honestly  and  in  good  faith  believed  that  the 
said  A.  B.  was  not  in  the  habit  of  getting  intoxicated,  then 
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tlio  jury  should  find  the  defendant  not  guilty.     Ordhtree  vs. 
SiaU,  30  Ohio  St.,  382. 

§  16.  Knowledge  or  Criminal  Intent  Necessary. — The  jury  are 
instructed,  that  if  they  believe,  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  sold  or  gave  to  the  said 
A.  B.,  intoxicating  liquor,  as  charged  in  the  indictment,  and 
tliat  tlie  said  A.  B.  was,  at  the  time,  in  ^the  habit  of  getting 
intoxiciited,  then  it  is  wholly  immaterial  whether  the  defend- 
ant know  or  did  not  know  that  the  said  A.  B.  was  a  person  in 
the  habit  of  getting  intoxicated.  A  person  engaged  in  the 
business  of  selling  intoxicating  drinks,  selling  to  a  person  who 
is  in  the  habit  of  getting  intoxicated,  sells  at  his  peril,  and  ho 
is  equally  guilty  whether  he  does  or  does  not  know  the  habits 
of  the  person  to  whom  he  is  selling.  Bamea  vs.  The  StatCy 
19  Conn.,  397. 

§  17.  Habit  Must  Exist  at  the  Time,  etc. — The  jury  are 
instructed,  that  although  they  may  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  said  A.  B.  was  at 
one  time  addicted  to  the  use  of  intoxicating  liquor,  so  as  to  be 
in  the  habit  of  getting  intoxicated,  still,  if  the  jury  further 
find,  from  the  evidence,  that  before  the  time  of  the  alleged 
sale  in  question  in  this  suit  the  said  A.  B.  had  reformed,  or 
partially  reformed,  his  habits  in  that  respect,  and  was  not,  at 
the  time  in  question,  in  the  habit  of  getting  intoxicated,  then 
the  jury  should  find  the  defendant  not  guilty. 

The  court  instructs  the  jury,  that  unless  the  prosecution 
have  proved,  by  the  evidence,  to  the  satisfaction  of  the  jury, 
beyond  a  reasonable  doubt,  that  the  said  defendant  did,  by 
himself,  agent  or  servant,  sell  or  give  to  the  said  A.  B.  intox- 
icating liquors,  and  also  that  the  said  A.  B.  was,  at  the  time 
of  such  sale  or  giving  away,  a  person  then  in  the  habit  of 
getting  intoxicated,  the  jury  should  find  the  defendant  not 
guilty. 

The  court  further  instructs  the  jury,  on  the  part  of  the  de- 
fendants, as  a  matter  of  law,  that  before  they  can  convict  the 
defendants  they  must  believe,  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  person  named  in  the  indictment 
had  been  in  the  habit  of  getting  intoxicated  at  the  time 
47 
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of  the  alleged  sale,  and  whether  he  was  or  not  in  snch  habit 
is  a  question  for  the  jury  to  determine,  from  all  the  evidence 
in  the  case.  Gallagher  vs.  The  PeopUy  11  N.  E.  Rep.,  335; 
120  111.,  179. 

§  18.  In  the  Habit  of  Drinking,  Not  Enongh. — The  jury  are 
instructed,  that  it  is  not  enough  to  warrant  a  conviction  in  this 
case,  that  it  shall  appear,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  said  A.  B.  was  a  person  in  the  habit  of 
drinking  intoxicating  liquors  at  the  time  in  question;  it  must 
appear  not  only  that  he  was  in  the  habit  of  drinking  intoxicat- 
ing liquors,  but  that  he  was,  at  the  time,  drinking  them  to 
such  an  excess  as  to  be  in  jbhe  habit  of  getting  intoxicated. 

§  19.  Drunkenness  Defined. — The  court  instructs  the  jury 
that  a  man  is  drunk  in  a  legal  sense  when  he  is  so  far  under 
the  influence  of  intoxicating  liquor  that  his  passions  are  visibly 
excited  or  his  judgment  impaired  by  the  liquor.  State  vs. 
Pierce^  65  la.,  85;  1  Bouv.  Law  Die,  610. 
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LARCENY. 

§  1.  Larceny  Defined. — The  court  instructs  the  jury,  that 
larceny  is  the  felonious  stealing,  taking  and  carrying  away  of 
the  personal  goods,  money,  bond,  bill,  note  or  other  personal 
property  of  another. 
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§  2.  Value  Must  be  Proved. — That  among  the  material  aver- 
ments contained  in  the  indictment  necessary  to  be  proved  iii 
order  to  warrant  a  conviction,  is  the  one  that  the  property 
alleged  to  have  been  stolen  had  some  value,  and  if  the  prosecu- 
tion have  failed  to  prove,  affirmatively,  some  value  to  said 
property,  then  it  is  the  duty  of  tlie  jury  to  acquit  the  accused. 
A  simple  statement  of  counsel  as  to  the  value  of  the  property 
will  not  suffice;  it  must  be  proved  in  some  of  the  ways  known 
to  the  law,  or  the  verdict  should  be  not  guilty.  JStaie  vs. 
Krieger^  68  Mo.,  98. 

§  3.  Name  of  the  Person  Tivfured  Must  be  Proved. — Tlie  court 
instructs  the  jury,  that  it  is  essential  in  all  cj-iininal  prosecu- 
tions, that  the  name  of  the  party  injured  should  be  proved,  as 
charged  in  the  indictment ;  and,  if  the  proof  shows  in  tliis 
case,  that  the  property  stolen  belonged  to  C.  B.  and  not  to  A. 
B.,  as  charged  in  the  indictment,  the  jury  must  acquit  the 
defendant. 

It  is  necejssary  for  the  prosecution  to  prove  the  ownership 
of  the  property,  as  alleged  in  the  indictment;  and,  unless  the 
jury  believe,  from  the  evidence,  that  the  said  A.  B.  was  the 
owner  of  the  (horse),  mentioned  in  the  indictment,  the  jury 
must  find  the  defendant  not  guilty.  McBride  vs.  Cbm.,  13 
Bush.  (Ky.),  337;  Hdbinaon  vs.  State^  5  Tex.  App.,  519. 

§  4.  Special  Property  Snfficient. — As  to  the  ownership  of  the 
property,  the  court  instructs  the  jury,  that  if  the  said  C.  D. 
had  the  actual  care,  custody  and  right  to  use  the  said  {hor8e)y 
and  was  in  the  actual  possession  at  the  time  of  the  alleged 
taking,  not  as  the  agent  or  servant  of  the  real  owner,  this 
would  be,  for  the  purposes  of  this  trial,  sufficient  evidence  of 
ownership  to  sustain  the  allegation  in  the  indictment,  that  he 
was  the  owner.     Crockett  vs.  State,  6  Tex.  App.,  526. 

§  6.  Identity  of  the  Aocnsed. — If  the  jury  are  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  that  a  larceny  was 
committed  in  manner  and  form  as  charged  in  the  indictment 
by  some  one  or  more  of  the  defendants,  and  that  this  was  done 
in  pursuance  of  a  common  purpose  entertained  by  all  for  the 
benefit  of  all,  and  according  to  a  plan  or  scheme  conti'ivcd  or 
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agreed  upon  by  all  of  the  defendants,  then  the  jury  will  be 
warranted  in  finding  them  all  gnilty,  altliongh  you  may  be 
in  doubt  as  to  the  identity  of  the  particular  defendant  who 
actually  took  and  carried  away  the  property  in  question. 
Neville  vs.  SiaU,  60  Ind.,  308. 

§  6.  Criminating  Circumstances. — If  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  prosecuting 
witness,  A.  B.,  had  money  in  his  possession,  of  the  Jsind  and 
character  mentioned  in  the  indictment,  and  that  the  same  was 
stolen  from  him,  in  manner  and  form  as  charged  in  the  indict- 
ment, and  that  the  defendant  had  an  opportunity  to  steal  the 
same,  at  and  about  the  time  it  is  alleged  to  have  been  stolen, 
and  that  shortly  thereafter  the  defendant  was  seen  to  be  spend- 
ing the  same  kind  of  money  lavishly,  and  for  articles  of  or- 
nament and  luxury,  apparently  unsuited  to  his  circumstances 
and  condition  in  life,  then  these  are  circumstances  tending  to 
show  the  guilt  of  the  defendant,  and  should  be  considered  by 
the  jury  in  connection  witli  all  the  other  evidence  in  the  case, 
in  determining  the  guilt  or  innocence  of  the  defendant,  unless 
he  has  given  a  satisfactory  account  of  how  he  obtained  the 
money  which  he  was  spending. 

§  7.     Person  Having  Possession  of  Property  must  be  Produced. — 

It  is  a  rule  of  law,  that  when  property  is,  by  the  owner,  placed 
in  the  care  and  custody  and  under  the  control  of  another,  and 
such  property  is  alleged  to  have  been  stolen  from  the  posses- 
sion of  such  other  person,  then,  if  it  is  in  the  power  of  the 
prosecution  to  produce  the  person,  so  having  such  possession, 
as  a  witness,  he  must  be  produced,  in  order  to  show  that  the 
property  was  not  taken  with  his  consent;  and,  in  such  case,  the 
evidence  of  such  person  cannot  be  supplied  by  other  proof, 
nor  can  the  accused  be  convicted  without  it  2  Euss.  on  Crim., 
122;  State  vs.  Osborne^  28  Iowa,  9. 

§  8.  What  Constitutes  Taking  and  Carrying  Away. — To  con- 
stitute larceny  there  must  be  a  felonious  taking  and  can-ying 
away  of  the  property  mentioned  in  the  indictment  or  some 
part  of  it  but  it  is  not  necessary  that  the  property  should  be 
carried  or  removed  to  any  particular  distance  from  the  place 
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where  it  is  taken,  and  in  this  case,  if  the  jury  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant  took 
the  property  mentioned  in  the  indictment  or  any  part  of  it 
from  the  place  where  it  was  left  by  the  owner  and  concealed 
the  same  (in  the  same  room  or  building)  with  intent  to  steal 
the  property  so  taken,  tliis  would  be  a  sufficient  taking  anl 
carrying  away  of  the  property  to  constitute  the  crime  of  lar- 
ceny. Nutzel  vs.  State  J  60  Ga.,  264;  State  vs.  Green^  SI  N. 
C,  560. 

§  9.  Lost  Goods  Found. — The  law  is  that  if  a  man  finds  goods 
that  are  actually  lost  or  are  reasonably  supposed  by  him  to  have 
been  lost,  and  he  appropriates  them  to  his  own  use  with  intent 
to  take  entire  dominion  over  them  as  his  own,  this  is  not  lar- 
ceny, provided  he  believes,  and  has  good  reason  to  believe,  that 
the  owner  cannot  be  found.  Baker  vs.  The  State^  29  Ohio 
St.,  184;  Wharton  Grim.  Law,  650;  1  Bishop  Grim.  Law,  §  419. 

The  finder  of  lost  property  is  not  bound  to  make  any  search 
for  the  owner.  He  is  under  no  legal  obligation  to  advertise 
it  in  a  newspaper  or  to  search  the  papers  to  see  if  the  loss  has 
been  advertised.  And,  although  the  jury  may  believe,  from 
the  evidence,  that  the  said  A.  B.  lost  the  property  mentioned 
in  the  indictment,  and  that  the  defendant  found  the  same,  and 
afterwards  converted  it  to  his  own  use,  still,  if  you  further 
believe,  from  the  evidence,  that  at  the  time  ho  so  found  It 
there  was  nothing  in  the  nature  of  the  property,  or  in  the  cir- 
cumstances under  which  it  was  found,  to  indicate  to  the  de- 
fendant who  the  owner  was,  or  where  he  could  be  ascertained, 
and  that  the  defendant,  at  the  time  he  found  the  property, 
did  not  intend  to  steal  the  same,  then  you  should  find  him  not 
guilty,  although  you  may  believe  that  he  afterwards  purposely 
concealed  the  fact  that  he  had  found  the  property  and  con- 
verted it  to  his  own  use.     Brooks  vs.  State^  35  Ohio  St.,  46. 

It  is  not  necessary,  to  the  conviction  of  the  defendant,  that 
he  should  have  known,  or  have  had  reason  to  believe  he 
knew,  the  particular  person  who  owned  the  property  at  the 
time  of  the  alleged  finding;;  or  that  he  should  have  had  the 
means  of  identifying  the  owner  immediately,  at  that  time.  If 
the  jury  believe,  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  prosecuting  witness  A.  B.  was  the  owner  of  the  prop- 
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erty  described  in  the  indictment,  and  that  the  defendant  found 
the  same,  and  that  at  the  time  of  the  finding  he  hud  reason- 
able ground  to  believe,  from  the  nature  of  tlie  property,  or 
from  the  circumstance  under  which  he  found  it,  that  if  ho 
did  not  conceal  the  fact  that  lie  had  found  it,  but  dealt  hon- 
estly with  it,  the  owner  would  appear  or  be  ascertained,  then, 
if  he  pur}X)sely  concealed  the  fact  that  he  had  found  tlie  prop- 
erty, he  would  be  guilty  of  larceny ;  provided,  the  jury  fur- 
ther believe,  from  the  evidence,  that  at  the  time  the  defend- 
ant fii'st  took  the  property  into  his  possession,  he  intended  to 
convert  it  to  his  own  use.     Brooks  vs.  State^  35  Ohio  St.,  46. 

§  10.  Larceny  of  Estrays. — If  the  jury  find,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  animal  mentioned 
in  the  indictment  was  an  estray,  and  that  the  defendant  took 
it  into  his  possession,  or  found  it  running  with  his  stock  and 
took  care  of  and  fed  it  with  his  own  stock,  and  that  when  he 
first  got  it  into  his  possession  he  did  not  intend  to  steal  it  or 
feloniously  convert  it  to  his  own  use,  then  he  would  not  be 
guilty  of  the  crime  of  larceny,  although  you  may  find,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  he  afterwards 
killed  the  animal  and  converted  it  to  his  own  use,  with  intent 
to  deprive  the  owner  of  it.  Starch  vs.  State^  63  Ind.,  283 ; 
Griggs  vs.  State^  58  Ala.,  425. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  took  the  animal  mentioned  in  the 
indictment  into  his  possession  while  the  same  was  running  in 
the  public  highway,  and  that  at  the  time  he  so  took  the  ani- 
mal he  knew  it  was  not  his  own,  and  that  ho  intended  then  to 
steal  and  convert  it  to  his  own  use  and  to  deprive  the  owner 
of  his  property,  whoever  he  ra'^ht  be,  and  that  in  pursuance 
of  such  intention  he  afterwards  killed  the  animal  and  con- 
verted it  to  his  own  use,  this  would  amount  to  the  crime  of 
larceny ;  provided,  you  find  all  the  other  allegations  of  the 
indictment  proved,  by  the  evidence,  beyond  a  reasonable 
doubt  Starch  vs.  Siate^  63  Ind.,  283;  State  vs.  Martin^  28 
Mo.,  530;  Com.  vs.  Mason^  105  Mass.,  163. 

§  11.  Taking  must  be  with  Felonious  Intent. — Tlie  court  in- 
sti  ucbs  the  jury,  that  every  unlawful  taking  of  the  goods  and 
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chattels  of  another,  without  his  knowledge  or  consent,  does 
not  amount  to  a  larceny;  to  make  it  such,  the  taking  must  be 
such,  and  accompanied  by  such  circumstances,  as  show  a  felo- 
nious intent,  that  is,  an  intent  to  steal  the  property.  Mason 
vs.  State^  32  Ark.,  238;  Eart  vs.  StatSy  57  Ind.,  102;  Cmu  vs. 
Hurd,  123  Mass.,  438. 

Even  though  the  jury  may  believe,  from  the  evidence,  that 
the  money  in  question  was  taken  from  the  said  A.  B.  contrary 
to  his  will  and  without  his  knowledge,  still,  if  the  evidence 
shows  that  the  defendant,  when  he  obtained  the  money,  did 
not  intend  to  steal  it,  but  took  it  only  for  safe  keeping,  intend- 
ing to  return  the  same  to  the  owner,  then  the  jury  should 
acquit  the  defendant. 

The  court  instructs  the  jury,  that  every  unlawful  taking 
and  carrying  away  of  the  personal  goods  of  another,  will  not 
amount  to  larceny;  to  constitute  larceny,  a  felonious  intent 
must  be  shown  to  have  accompanied  the  original  taking;  that 
is,  the  goods  must  have  been  taken  with  an  intent  to  steal  the 
same.  State  vs.  ^ood^  46  la.,  116;  Humjphrey  vs.  Sta;te,  63 
Ind.,  223. 

§  12.  Taken  under  Claim  of  Right  or  Title. — The  jury  are 
further  instructed,  that  although  they  may  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant  took 
and  carried  away  the  property  in  question,  as  charged  in  the 
indictment,  still,  if  they  further  believe,  from  the  evidence, 
that  the  defendant  took  the  property  under  a  claim  of  title 
honestly  entertained,  then  he  is  not  guilty  of  larceny;  and,  in 
such  case,  it  makes  no  difference  whether  he  did,  in  fact,  have 
any  legal  right  to  the  possession  of  the  property  or  not. 
State  vs.  Bond,  8  Clarke  (la.),  540;  2  Whar.  on  Crim.  Law, 
§  1770. 

The  intent  being  necessary  to  complete  the  crime  of  lar- 
ceny, if  a  person,  under  the  honest  impression  that  he  has  a 
right  to  the  property,  said  to  have  been  stolen,  takes  it  into  his 
possession  under  such  claim  of  right,  this  would  not  be  lar- 
ceny; and,  in  this  case,  if  the  prosecution  have  failed  to  prove, 
beyond  a  reasonable  doubt,  that  the  property  in  question  was 
taken  by  the  defendant,  knowing,  at  the  time,  that  it  was  the 
property  of  another,  and  with  the  intention   of   feloniously 
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converting  the  same  to  his  own  use,  then  it  is  your  duty  to 
acquit  the  defendant. 

The  court  further  instructs  the  jury,  that  where  property  is 
taken  under  a  claim  of  right,  and  there  be  any  fair  pretense 
of  right  to  the  property,  and  the  jury  believe,  from  the  evi- 
dence, that  such  claim  is  made  in  good  faith,  then  it  is  the 
duty  of  the  jury  to  find  the  defendant  not  guilty. 

Although  you  may  believe,  from  the  evidence,  that  the 
defendant  would  be  liable  in  an  action  of  trespass  for  the  value 
of  the  property  in  question,  still,  unless  the  prosecution  have 
proved,  beyond  a  reasonable  doubt,  that  the  defendant  feloni- 
ously stole  the  same,  then  you  must  acquit  the  defendant 

§  13.     Possession  Obtained  by  Fraud  with  Intent,  etc. — If  the 

jury  believe,  beyond  a  reasonable  doubt,  that  the  defendant, 
at  or  about  the  time  stated  in  the  indictment  (at  the  saloon  of 
E.  M.),  in  this  county,  by  any  fraudulent  means  or  representa- 
tion, induced  the  said  A.  B.  to  take  out  his  money,  and  that,  in 
consequence  thereof,  the  said  A.  B.  did  take  out  his  money, 
and  that  in  pursuance  of  such  intent,  the  said  defendant  did 
then  and  there  feloniously  steal,  take  and  carry  away  said 
money,  in  manner  and  form  as  charged  in  the  indictment,  then 
tlie  jury  should  find  the  said  defendant  guilty  of  larceny. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  obtained  the  possession  of  the  money, 
described  in  the  indictment,  fraudulently  and  with  an  intent 
then  and  there  to  steal  the  same,  and  of  feloniously  convert- 
ing the  same  to  his  own  use,  in  manner  and  form  as  charged 
in  the  indictment,  then  this  in  law  would  amount  to  a  larceny, 
notwithstanding  the  said  A.  B.  knowingly  and  intentionally 
parted  with  the  possession  of  the  money.  3  Greenl.  on  Evi., 
§  160 ;  2  Whar.  on  Crim.  Law,  §  1787. 

§  14.  Money  Must  be  Proved  to  be  Genuine. — The  jury  are  in- 
structed, that  to  warrant  a  conviction  under  this  indictment, 
the  jury  must  believe,  from  the  evidence,  that  one  or  more  of 
the  treasury  notes,  bank  bills  or  other  money,  alleged  to  have 
been  taken  by  the  defendant,  was  a  genuine  bill  or  note  ;  and  if 
the  jury  find  that  the  i)eople  have  failed  to  produce  any  proof 
of  the  genuineness  of  such  treasury  note,  bank  bill  or  other 
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m  )ney,  and  that  thero  is  no  such  evidence  before  tlie  jury, 
then  the  jury  should  find  the  defendant  not  guilty.  Collins 
vs.  The  People,  39  HI.,  233 ;  1  Starkie  on  Evidence,  829,  note. 

§  15.  Possession  of  Stolen  Property. — The  court  instructs  the 
jury,  that  the  possession  of  stolen  property  recently  after  the 
theft  by  the  person  charged,  if  unexplained,  is  a  circumstance 
tending  to  prove  his  guilt;  and  if  the  jury  believe,  from  the 
evidence,  that  the  defendant  vras  found  with  the  stolen  prop- 
erty in  his  possession,  then,  in  determining  the  weight  to  be 
attached  to  that  circumstance,  as  tending  to  prove  guilt,  the 
jury  shall  consider  all  the  circumstances  attending  such  pos- 
session— the  proximity  of  the  place  where  found  to  the  place 
of  the  larceny;  the  Japse  of  time  since  the  property  was 
taken;  whether  the  property  was  concealed;  whether  the 
party  admitted  or  denied  the  possession;  the  demeanor  and 
character  of  the  accused;  whether  other  persons  had  access 
to  the  place  where  the  property  was  found.  All  these  cir- 
cumstances, so  far  as  thoy  have  been  proved,  are  proper  to  be 
taken  into  account  by  the  jury  in  determining  how  far  the 
possession  of  the  property  by  the  accused,  if  it  has  been 
proved,  tends  to  show  his  guilt.  3  Greenl.  Evi.,  §  32;  Conk- 
wright  vs.  The  People^  35  111.,  2u4;  State  vs.  Eodge^  50 
N.  H.,  510. 

The  court  instnicts  the  jury,  that  the  possession  of  recently 
stolen  property  is  usually  regarded,  in  law,  as  a  criminating 
circumstance,  strongly  tending  to  show  that  the  possessor  stole 
the  property,  nnless  the  facts  and  circumstances  surrounding 
or  connected  with  such  possession,  or  other  evidence,  explains 
or  shows  such  possession  might  have  been  acquired  honestly. 
Possession  of  stolen  property,  immediately  after  the  theft,  is 
sufficient  to  warrant  a  conviction,  unless  attending  circum- 
stances, or  other  evidence,  so  far  overcomes  the  presumption 
thus  raised  as  to  create  a  reasonable  doubt  of  the  prisoner's 
guilt,  when  an  acquittal  should  follow.  Sahlinger  vs.  2'he 
People,  102  HI.,  241 ;  Fowle  vs.  State,  47  Wis.,  545  ;  State  vs. 
Pennyman,  68  la.,  216;  Johnson  vs.  Miller,  29  N.  "W. 
Rep.,  743. 

In  this  case,  if  the  jury  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  property  described  in  the  indict- 
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ment  was  stolen,  and  ^  that  the  defendant  was  found  in  tlio 
possession  of  the  property  soon  after  it  was  stolon,  then  such 
possessi;  n  is,  in  law,  a  strong  criminating  circumstance,  tend- 
ing to  show  the  guilt  of  the  defendant,  unless  the  evidence, 
and  the  facts  and  circumstances  proved,  show  that  he  may 
have  come  honestly  in  possession  of  the  same.  Smith  vs. 
StatOj  58  Ind.,  340 ;   Watkins  vs.  8kUe^  2  Tex.  App.,  73. 

§  16.  Possession  Explained. — The  court  instructs  the  jury, 
that  while  possession  of  stolen  property  recently  after  the 
theft,  if  unexplained,  is  a  circumstance  tending  to  show  the 
guilt  of  the  possessor,  still,  in  this  case,  if  the  jury  believe, 
from  the  evidence,  that  the  defendant  bought  the  property  in 
question  at,  etc.,  openly  and  publicly,  and  unconnected  with 
any  suspicious  circumstances  of  guilt,  this  is  a  satisfactory 
account  of  his  possession  of  the  property,  and  removes  every 
presumption  of  guilt  growing  out  of  such  possession.  Jones 
vs.  The  PeopU,  12  111.,  259. 

§  17.  Petit  Larceny,  Second  Olfease — Illinois  Statute. — The 
couit  instructs  the  jury,  as  a  matter  of  law,  that  in  case  of  a 
second  conviction  of  the  offense  of  petty  larceny,  by  any  per- 
son over  the  age  of  eighteen  years,  the  punishment  shall  be 
by  imprisonment  in  the  penitentiary,  for  a  term  not  exceeding 
three  years;  and  on  the  trial  under  an  indictment  for  petty 
larceny,  a  duly  certified  copy  of  the  record  of  a  former  con- 
viction and  judgment  of  any  court  of  record  in  this  state  for 
a  like  ojBfense  against  the  party  indicted,  shall  bejpWma  facie 
evidence  of  such  former  conviction,  and  may  be  used  in  evi- 
dence against  such  party ;  provided,  that  such  former  con- 
viction and  judgment  shall  be  set  forth  in  apt  words  in  the 
indictment 

LARCENY  AS  BAILEB — EMBEZZLEMENT. 

§  17.  Meaning  of  the  Terra. — The  court  instructs  the  Jury, 
that  the  meaning  of  the  word  embezzlement  is  the  fraudulently 
removing  or  secreting  |?ersonal  property,  with  which  a  party 
has  been  intrusted,  for  the  purpose  of  applying  it  to  his  own 
use.     There  can  be  no  embezzlement,  within  the  legal   mean- 
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ing  of  the  word,  unless  the  party,  when  he  takes  the  property 
or  money,  does  it  secretly,  with  an  intent  to  defraud  the 
owner.     People  vs.  Hurst^  28  N.  W.  Eep.,  838. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  if  any 
bailee  of  any  bank  bill,  note,  money  or  other  property,  shall 
convert  the  same  to  his  own  use,  with  intent  to  steal  the 
same,  or  secretes  the  same  with  intent  so  to  do,  he  shall  be 
deemed  guilty  of  larceny.    (Illinois.) 

The  court  instruct  the  jury,  as  a  matter  of  law,  that  who- 
ever embezzles  or  fraudulently  converts  to  his  own  use,  or 
secretes,  with  intent  to  embezzle  or  fraudulently  convert  to  his 
own  use,  money,  goods  or  property  delivered  to  him,  which 
may  be  the  subject  of  larceny,  or  any  part  thereof,  shall  be 
deemed  guilty  of  larceny.     (Illinois.) 

§  18.  Felonious  Intent  Necessary. — That  to  constitute  the 
crime  of  larceny  a  felonious  intention,  that  is  an  intention  to 
steal,  must  always  exist.  And,  under  our  statute,  making  the 
conversion  of  property  to  his  own  use  by  a  baileeiarceny,  the 
crime  is  not  made  out  by  merely  showing  a  conversion  of  the 
property  to  his  own  use  by  the  bailee,  but  it  must  further  ap- 
pear that  such  conversion  was  with  an  intent  to  steal  the  same. 
The  jury  are  instructed,  that  the  taking  or  conversion  of  per- 
sonal property  which  renders  a  person  guilty  of  simple  lar- 
ceny, or  of  embezzlement,  is  a  feloniously  taking  or  conver- 
sion, and  before  you  can  convict  the  defendant  in  this  case^ 
you  must  be  satisfied,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  property  mentioned  in  the  indictment,  or  some 
part  of  it,  was  converted  to  his  own  use  by  the  defendant, 
with  an  intention,  at  tlie  time,  to  steal  the  same.  Phelps  vs. 
The  People,  55  III,  834;  People  vs.  Jliisband,  36  Mich.,  306; 
EUl  vs.  Statey  57  Wis.,  377;  People  vs.  Galland,  55  Mich.,  628. 

§  19.  Taken  with  Intent  to  Repay  Himself. — If  the  jury  be- 
lieve, from  the  evidence,  that  the  defendant  did  take  and 
convert  to  his  own  use  money  belonging  to  the  said  A.  B., 
and  which  came  into  his  hands  as  the  clerk  of  the  said  A.  B., 
still,  if  the  jury  further  believe,  from  the  evidence,  that  when 
defendant  so  took  said  money,  he  honestly  and  in  good  faith 
intended  and  expected  to  replace  said  money,  and  make  the 
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same  good  to  the  said  A,  B.,  then  the  jury  should  nut  find  the 
defendant  guiltj  under  this  indictment. 

§  20.  No  Felonious  Intent,  When. — If  the  jury  believe,  from 
the  evidence,  that  the  defendant,  as  clerk  or  salesman  of  the  said 
A.  B.,  received  moneys  belonging  to  him,  and  honestly  and 
fairly  charged  himself  with  the  same  on  the  account  books 
kept  for  that  purpose,  and  afterwards  used  the  money  for  his 
own  benefit,  without  the  knowledge  of  the  said  A.  B.,  never 
attempting  to  conceal  the  fact,  but  acknowledged  the  same 
when  spoken  to  about  it,  and  promised  to  repay  it  as  soon  as 
he  was  able,  these  facts  are  all  proper  to  be  taken  into  account 
by  the  jury,  with  all  the  other  evidence  in  the  case,  in  deter- 
mining the  question  whether  the  defendant  used  the  money 
with  any  felonious  or  fraudulent  intant ;  and  if,  upon  a  consider- 
ation of  all  the  facts  and  circumstances  proved,  the  jury  have 
any  reasonable  doubt  of  such  felonious  and  fraudulent  intent, 
they  should  find  the  defendant  not  guilty.  2  Bishop  on  Crim. 
Law,  §  360. 

§  21.  Embezzlement  by  Banker — Illinois  Statute. — If  you  be- 
lieve, beyond  a  reasonable  doubt,  from  the  evidence,  that  the 
defendant  was  engaged  in  the  business  of  banking,  and  in  such 
business  received  on  deposit  with  intent  to  defraud,  from  one 

S.  D.,  the  sum  of  $ ,  or  any  other  sum,  that  at  the  time 

such  deposit  was  made  said  D.  was  not  indebted  to  the  de- 
fendant, that  at  the  time  of  receiving  said  deposit  the  defend- 
ant was  insolvent,  and  knew  himself  to  be  so,  and  that  said 
deposit  or  any  portion  of  it  was  lost  to  said  D.,  then  you 
should  find  the  defendant  guilty.  Mwrphy  vs.  People^  19  111. 
App.,  125. 

A  depositor  of  money  in  a  bank  is  a  person  who  places  his 
money  therein  for  safe  keeping.     IJrid. 

It  is  not  necessary  that  the  prosecution  should  prove,  by 
direct  and  positive  evidence,  that  the  defendant  was  insolvent 

on  the day  of,  etc.,  or  that  he  knew  he  was  insolvent,  but  it 

is  sufficient,  if  you  are  satisfied  beyond  a  reasonable  doubt,  from 
all  the  circumstances  in  evidence  in  the  case,  that  he  was  in- 
solvent at  that  time,  and  took  and  converted  the  deposit  with 
fraudulent  intent     Ibid. 
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It  is  jour  province,  as  jurors,  to  say  under  your  oatlis,  from 
the  evidence,  whether  or  not  the  defendant  was  insolvent  at 
the  time  he  received  the  deposit     IbidL 

§  22.  Embezzlement  by  Clerk. — The  court  instructs  the  jury, 
as  a  matter  of  law,  that  if  any  officer,  a^ent,  clerk  or  servant, 
of  any  incorporated  company,  or  if  a  clerk,  agent,  servant  or 
apprentice  of  any  person  or  co-partnership,  or  society,  em- 
bezzles or  fmudulently  converts  to  his  own  use,  or  takes  and 
secretes  with  intent  so  to  do,  without  the  consent  of  his  com- 
pany, employer  or  master,  any  property  of  such  company, 
employer,  master,  or  another,  which  has  come  to  his  posses- 
sion, or  is  under  his  care  by  virtue  of  such  office  or  employ- 
ment, he  shall  be  deemed  guilty  of  larceny. 

§  23.  Venue  of  Conversion. — If  the  jury  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant  had 
in  his  possession,  in  this  county,  money  which  belonged  to  the 
said  A.,  and  that  while  he  so  held  it,  in  this  county,  he  formed 
the  purpose  and  intent  to  convert  the  same  to  his  own  use, 
with  intent  to  steal  the  same,  and  that  he  did  afterwards,  in 
pursuance  of  such  intent,  convert  the  same  to  his  own  use, 
then  he  would  be  guilty  of  larceny  as  bailee,  no  matter 
whether  he  actually  converted  the  same  to  his  own  use  in  this 
county  or  in  the  county  of  S. 

Although  the  jury  may  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  had  in  his  possession,  in 
this  county,  money  of  tlie  said  A.,  and  afterwards  converted  t'le 
same  to  his  own  use,  still,  if  you  further  believe,  from  the  evi- 
dence, that  he  carried  said  money  into  the  county  of  S.,  and 
then  for  the  first  time  formed  a  purpose  in  his  own  mind  of 
converting  the  same  to  his  own  use,  and  did  afterwards  con- 
vert the  same,  etc,  in  the  said  county  of  S.,  then  the  jury 
should  bnd  the  defendant  not  guilty.  Campbell  vs.  State^  35 
Ohio,  70. 

§  24.  Rule  for  Determining  the  Value  of  Property. — The  court 
further  instructs  the  jury,  as  a  matter  of  law,  if  they  find  the 
defendant  guilty  of  the  larceny,  as  charged  in  the  indictment, 
it  will  then  be  their  duty  to  find,  from  the  evidence  in  the 
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case,  the  value  of  the  property  stolen,  and  to  state  such  value, 
as  found  in  their  verdict;  and  if,  after  a  careful  consideration 
of  all  the  evidence  in  the  case,  the  jury  have  a  reasonable 
doubt,  arising  from  all  the  evidence,  as  to  the  value  of  such 
property  being  greater  than  twenty  dollars  (Iowa),  it  will  be 
their  duty,  under  the  law,  to  find  the  value  to  be  twenty  dol- 
lar, or  less,  as  shown  by  the  evidence.  State  vs.  Woodj  46  la., 
116;  State  vs.  McCarty,  34  N.  W.  Eep.,  606. 

§  25.  Larceny — Form  of  Verdict — Illinois. — The  court  in- 
structs the  jury,  as  a  matter  of  law,  that  if  they  find  the  de- 
fendant not  guilty  they  will  so  state  in  their  verdict;  and  that, 
if  tiiey  find  the  defendant  guilty,  they  will  so  state  in  their 
verdict,  and,  if  guilty,  they  will  also  state  in  their  verdict, 
the  value  of  the  money  or  property  stolen;  if  they  find  such 
value  to  be  above  fifteen  dollars  they  will  fix  in  their  verdict 
his  term  of  imprisonment,  which  may  not  be  less  than  one 
nor  more  than  ten  years  in  the  penitentiary.  If  they  find  the 
value  of  the  money  or  property  to  be  fifteen  dollars,  or  less, 
they  will  so  state,  leaving  the  term  of  imprisonment  in  the 
jail  or  workhouse  to  be  fixed  by  the  court 
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MALICIOUS  MISCHIEF. 


Sec.    1.  The  offense. 

2.  Malice,  how  proved. 

8.  Ownership,  how  proved. 

4.  Ownership  must  be  proved  as  alleged. 

5.  Injury  must  be  proved  as  alleged. 

6.  Malice  must  be  proved. 

7.  Malice  against  the  owner  must  be  proved. 

§  1.  Malicions  Mischief. — The  jury  are  instructed,  that  in 
this  case  the  defendant  is  charged  with  having  willfully  and 
maliciously,  etc.;  and  if  the  jury  believe,  from  tlie  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  committed  the 
crime,  in  manner  and  form  as  charged  in  the  indictment, 
within  {eighteen  months)  before  the  finding  of  the  indictment 
in  this  case,  then  the  jury  should  find  the  defendant  guilty. 

§  2.  Malice,  How  Proved. — If  the  jury  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
inflicted  the  injury  upon  the  property  in  question,  in  manner 
and  form  as  charged  in  the  indictment,  willfully  and  wan- 
tonly, and  without  any  reasonable  excuse  being  given  there- 
for, then  the  law  will  imply  malice  against  the  owner  of  the 
property.     2  Whar.  Grim.  Law,  7  Ed.,  2008. 

§  3.  Ownership,  How  Proved. — When  personal  property 
left  in  the  care  and  custody,  and  under  the  control  of  a  person 
not  the  absolute  owner,  but  having  a  legal  right  to  such  pos- 
session, not  as  agent  or  servant  of  such  owner,  is  injured,  the 
person  having  such  control  and  possession  has  such  an  interest 
in  the  property  as  will  authorize  the  property  to  be  laid  in  the 
indictment,  for  maliciously  injuring  the  same,  as  the  property 
of  the  person  so  having  it  in  cliarge.  2  Whar.  Grim.  Law,  2 
Ed.,  1818;  People  vs.  Eorr^  7  Barb.,  9. 
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If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  property  in  question  was,  at  tlie  time  of  the 
alleged  injury,  either  the  absolute  property  of  the  said  A.  B., 
or  that  it  was  left  in  his  posnession  by  the  owner,  with  the 
right  to  use  and  control  the  same,  and  with  an  absolute  right 
to  the  possession  thereof  at  the  time  of  the  alleged  injury, 
then  the  ownership  of  the  property  is  properly  laid  in  the 
indictment,  as  the  property  of  the  said  A.  B. 

§  4.  Ownership  Must  be  Proved  as  Alleged. — That  the  proj> 
erty  in  the  animal  injured  is  laid  in  the  said  A.  B.,  and  it  is 
material  for  the  prosecution  to  prove  that  he  had  a  general  or 
special  property  in  the  animal ;  and  unless  this  has  been  proved 
to  the  exclusion  of  every  reasonable  doubt,  the  defendant  is 
entitled  to  an  acquittal. 

§  5.  Iiyury  Must  be  Proved  as  Alleged. — If  the  jury  believe, 
from  the  evidence,  that  the  animal  described  in  the  indict- 
ment was  injured  by  some  one,  in  some  manner,  this  will  not 
authorize  the  jury  to  find  the  defendant  guilty,  unless  they  are 
satisfied,  beyond  a  reasonable  doubt,  that  the  injury  was  in- 
flicted by  the  defendant,  and  in  the  manner  described  in  the 
indictment 

If  the  jury  believe,  from  the  evidence,  that  the  animal 
might  reasonably  have  been  injured  by  some  other  person,  or 
in  some  other  manner  than  that  charged  in  the  indictment, 
this  is  sufficient  to  raise  a  reasonable  doubt,  and  the  defendant 
should  be  acquitted. 

§  6.  Malice  Must  be  Proved. — This  being  an  indictment  for 
malicious  mischief,  malice  is  a  necessary  element  to  be  proved, 
or  made  to  appear  from  the  facts  or  circumstances  proved. 
Without  this  ingredient  the  crime  is  not  complete,  and  the 
act  complained  of  would  be  only  a  trespass,  for  which  the 
party  injured  would  be  compelled  to  resort  to  a  civil  action 
for  redress.     Gaskill  vs.  Stat6yh%  Ind.,  650. 

§  7.     Malice  against  the  Owner   Must  be  Shown. — That   the 
malice  necessary  to  constitute  this  oflfense  must  exist  against 
the  owner  of  the  property,  or  against  some  one  having  a  gen- 
48 
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eral  or  special  interest  theroin.  Malice  against  tlie  animal,  if 
proved,  will  not  warrant  a  conviction.  Utate  vs.  JEnsloWj  10 
la.,  115;  2  Bishop  Crim.  Law,  §  964;  U.  S.  vs.  Gideon^  1 
Minn.,  292.     Contra;  Moahy  vs.  State,  28  Ga.,  190. 

In  order  to  convict  the  defendant  npon  this  indictment,  the 
prosecution  must  prove,  to  the  satisfaction  of  the  jury,  that  the 
defendant  knew  or  supposed  the  animal  in  question  belonged 
to  the  said  A.  B.,  and  so  knowing  or  supposing,  willfully  and 
deliberately  injured  the  same,  through  malicetowards  the  said 
A.  B.;  and  unless  this  has  been  done  it  is  your  duty  to  acquit 
the  defendant.     Newton  vs.  StatCy  3  Tex.  App.,  245, 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
shot  and  injured  the  animal  in  question,  in  manner  and  form 
as  charged  in  the  indictment,  recklessly  and  wantonly,  and 
without  any  provocation,  then  the  law  will  presume  malice 
against  the  owner,  and  the  jury  should  find  defendant  guilty. 
Mosby  vs.  State,  28  Ga.,  190. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  injured  the  (property  in  question) 
that  the  injury  was  a  serious  one  and  was  done  willfully  and 
deliberately  for  the  purpose  of  gain  or  benefit  to  himself,  then 
the  jury  may  find  the  defendant  guilty,  in  manner  and  form  as 
charged  in  the  indictment,  although  the  evidence  does  not 
show  that  the  defendant  had  any  personal  malice  towards  tlie 
owner  of  the  property.     Bro^wn  vs.  State^  26  Ohio  St,  176. 
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Ssa    1.  The  oflfense — How  proved,  etc. 

2.  Proof  to  authorize  conviction 

3.  Materiality,  when  sufficient. 

4.  One  witness,  when  sufficient. 

5.  Authority  of  officer  administering  the  oath  must  be  shown* 

6.  The  testimony  alleged  must  be  proved 

7.  No  reasonable  grounds  of  belief. 

8.  Testimony  must  be  knowingly  and  willfully  false*  ' 

9.  Official  charsicter  of  the  justice  must  be  proved* 

10.  That  the  accused  was  sworn  must  be  proved. 

11.  More  than  one  witness  required. 

12.  Every  material  allegation  must  be  proved* 

13.  Materiality  must  be  shown. 

14.  The  test  of  materiality. 

PBRJUEY. 

Note. — Perjury  assigned  upon  testimony  given  by  defendant  on  a  trial 
before  a  justice  of  the  peace,  in  swearing  that  he  **  bought  the  horse  of  A. 
B.,  and  paid  $100  cash  for  it  at  the  time.** 

§  1.     Charge  mnst  be  Proved  in  Manner  and  Form,  etc. — If  the 

jury  believe,  from  the  evidence,  beyoDd  a  reasonable  doubt, 
that  the  defendant  knowingly  and  willfully  testified  falsely, 
in  manner  and  form  as  charged  in  the  indictment  in  this  case^ 
then  the  jury  should  find  the  defendant  guilty. 

§  2.  Proof  to  Anthorize  Conviction. — If  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  some  time  on 
or  about,  etc.,  upon  the  trial  of  an  action  of  {replemn)^  in 

which  the  value  of  the  property  did  not  exceed  $ ,  and 

then  pending  before  one  E.  L,  an  acting  justice  of  the  peace 
of  this  county,  the  said  defendant  was  sworn  as  a  witness,  by 
said  justice,  and  then  testified  that  he  bought  the  (horse)  of  A. 
B.,  and  paid  $100  in  cash  for  it  at  the  time,  in  manner  and 
form  as  charged  in  the  indictment,' and  if  the  jury  further  be- 
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lieve,  from  the  evidence,  beyond  a  reasonable  doubt,  that 
whether  he  had  so  bought  the  {Iiorae)  of  A.  B.,  and  paid  $100 
in  cash  for  it  at  the  time,  was  a  material  question  on  such  trial, 
and  that  such  testimony  was  untrue  and  false,  and  known  to 
the  defendant  to  be  untrue  and  false  at  the  time  he  gave  such 
testimony,  then  the  jury  should  find  the  defendant  guilty. 

§  3.  Materiality  Sufficient,  When. — The  jury  are  instructed, 
as  a  matter  of  law,  that  to  render  testimony  material  in  a  case 
it  is  not  necessary  that  it  should  bear  directly  upon  the  main 
issue  in  the  case;  it  is  sufficient  if  it  is  material  to  any  ques- 
tion arising  upon  the  trial,  and  such  as,  if  it  were  true,  might 
properly  influence  the  justice  or  the  jury  before  whom  the 
case  is  being  tried  in  any  matter  affecting  the  rights  of  tlie 
parties.  2  Bishop  on  Crim.  L.,  §  994:;  3  Greenl.  Evi.,  §  195; 
Com.  vs.  Grants  116  Mass.,  17. 

In  this  case,  if  the  jury  believe,  from  the  evidence,,  beyond 
a  reasonable  doubt,  that  a  suit  was  beiner  tried  before  the  said 
K.  L.,  an  acting  justice  of  the  peace  in  this  county,  in  manner 
and  form  as  charged  in  the  indictment,  and  also  that  one  of 
the  questions  which  arose  on  said  trial  was,  etc.  (or  thai  any 
witness  teHiJied  that^  etc.),  then  the  court  instructs  you,  as  a 
matter  of  law,  that  whether  the  said  defendant  bought  the 
horse  of  A.  B.,  and  paid  ?100  in  cash  for  it,  at  the  time,  was 
a  material  question  on  said  trial,  and  if  the  jury  further  be- 
lieve, irom  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  then  and  there  was  sworn  as  a  witness  bv  the  said 
justice,  on  said  trial,  and  testified  that,  etc!,  and  that  such  testi- 
mony was  false,  and  that  the  defendant  knew  it  to  be  false 
when  he  so  testified,  then  the  jury  should  find  the  defendant 
guilty. 

§  4.  One  Witness  Sufficient,  When. — The  court  instructs  the 
jury,  tliat  as  to  each  and  all  of  the  material  averments  in  the 
indictments,  except  the  allegation  of  the  falsity  of  the  testi- 
mony therein  stated  and  set  forth,  they  may  be  proved  by  the 
testimony  of  one  witness  alone;  provided,  the  jury  are  satis- 
fied, beyond  a  reasonable  doubt,  of  the  truth  thereof  by  the 
testimony  of  such  witness;  and  as  regards  proving  the  falsity 
of  such  testimony,  the  fK)urt  instructs  the  jury,  that  while  that 
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fact  cannot  bo  established  bj  the  testimony  of  one  witness 
alone,  it  is  not  absolutely  necessary  that  it  be  established  by 
the  testimony  of  two  witnesses ;  it  may  be  proved  by  the  tes- 
timony of  one  witness  and  other  corroborating  facts  or  cir- 
cumstances corroborating  such  witness;  provided,  the  jury 
are  satisfied,  beyond  a  reasonable  doubt,  from  the  testimony  of 
such  witness,  and  such  corroborating  facts  and  circumstances, 
that  such  testimony  was  false  in  fact.  TJ,  S.  vs.  Wood,  14 
Peters,  430 ;  1  Greenl.  EvL,  §  257 ;  State  vs.  Eaymon^  20 
la.,  683. 

§  5.  Authority  of  the  Officer  Must  be  Shown, — The  jury  are 
further  instructed,  that  while  it  is  necessary  for  the  prosecu- 
tion, in  order  to  warrant  a  conviction  for  perjury,  to  show 
that  the  person  administering  the  oath  was  authorized,  by 
law,  to  administer  oaths,  still,  if  it  be  shown,  by  the  evidence 
beyond  a  reasonable  doubt,  that  the  oath  was  administered  by 
a  person  who  was  then  an  acting  justice  of  the  peace  in  and 
for  the  county  where  the  oath  was  administered,  this  is  snfB- 
cient  evidence  of  his  authority  to  administer  the  oath.  Kerr 
vs.  PeopUy  42  HI.,  307;  State  vs.  Furlong,  26  Me.,  69;  Wes- 
ton vs.  Lumiley,  33  Ind.,  486. 

§  6.  Testimony  Alleged  Must  be  Proved. — The  jury  are  fur- 
tlier  instructed,  that  while  it  is  incumbent  upon  the  peo- 
ple, in  order  to  warrant  a  conviction,  to  prove,  as  one  of 
the  material  averments  in  the  indictment,  that  the  defendant 
did  testify  to  one  or  more  of  the  statements  of  testimony  con- 
tained in  the  indictment,  still,  it  is  not  necessary  that  they 
should  be  proved  in  the  precise  words  alleged;  it  is  sufficient 
if  they  are,  substantially,  proved  in  language  and  effect  as 
therein  stated.  People  vs.  Warner,  6  Wen.,  271  j[  3  Green], 
Evi.,  §  193;      Taylor  vs.  State,  48  Ala.,  157. 

§  7.  No  Reasonable  Grounds  of  Belief. — The  jnry  are  in- 
structed, that  while  false  swearing,  under  an  honest  belief  that 
the  statements  are  true,  is  not  perjury,  still,  the  jury  are  to 
determine,  from  all  the  evidence  in  the  ease,  whether  such 
honest  belief  existed;  and  if  the  jury  believe,  from  the  evi- 
dence, boyond  a  reasonable  doubt,  that  the  defendant  swore 
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falsely,  as  charged  in  the  indictment,  and  that  he  had  no  rea- 
sonable grounds  for  believing  his  statements  to  be  true,  and  did 
not  honestly  and  in  good  faith  believe  them  to  be  true,  then 
he  is  guilty  of  pei]ury.  Johnson  vs.  The  Peojle^  etc^  94  111., 
505;  3  Greenl.  Evi.,  §200. 

§  8.  Testimony  Must  be  Willfally  and  Knowingly  False. — Tliat 
although  the  jury  may  believe,  from  the  evidence,  that  the 
defendant  testified  as  stated  in  said  indictment,  and  that  that 
testimony  was  false,  still,  if  the  jury  have  a  reasonable  doubt 
whether  the  defendant,  knowingly  and  willfully,  testified 
falsely  in  giving  such  testimony,  the  jury  should  find  the 
defendant  not  guilty. 

The  court  further  instructs  the  jury,  that  to  warrant  a  verdict 
of  guilty  in  this  case  the  prosecution  must  establish,  by  evi- 
dence, to  the  satisfaction  of  the  jury,  beyond  a  reasonable 
doubt,  not  only  that  the  defendant  testified  on  the  occasion 
referred  to,  that,  etc.,  as  charged  in  the  indictment,  but  also 
that  that  testimony  was  false,  and  furthermore,  that  the  de- 
fendant knew  it  to  be  false,  or  had  no  good  reason  to  believe 
it  to  be  ti*ue,  at  the  time  he  testified. 

§  9.  Official  Character  of  the  Justice  Must  be  Proveii. — Tliat 
among  the  material  averments  in  the  indictment  is  the  state- 
ment that  the  defendant  was  sworn  by  R.  L.;  that  the  said  R. 
L.  was  a  justice  of  the  peace,  having  power  and  authority  to 
administer  such  oath ;  the  averment  that  the  said  R.  L.  wae 
a  justice  of  the  peace,  like  the  otlier  averments  in  the  indict- 
ment, must  be  proved,  by  the  evidence,  beyond  a  reasonable 
doubt,  and  although  this  may  be  proved  by  showing  that  he 
was  an  acting  justice  of  the  peace  in  and  for  this  county — if 
it  be  a  fact  that  he  is  so,  still,  this  fact  must  be  established  by 
proof;  and  it  is  not  sufficiently  proved,  if  the  jury  find  from 
the  evidence,  that  it  is  only  shown  that  he  acted  as  a  justice 
in  the  trial  of  the  cause  set  out  in  the  indictment 

§  10.  That  the  Accused  was  Sworn  Must  be  Proved. — ^That  to 
authorize  a  conviction  in  this  case  it  must  appear,  among 
other  things,  that  the  defendant  was  sworn,  as  a  witness,  before 
giving  his  alleged  testimony ;  and  this  must  be  proved,  beyond 
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a  reasonable  donbt;  and  if  the  jury  entertain  any  reasonable 
doubt  as  to  whether  the  defendant  was  affirmed  instead  of 
being  sworn,  in  the  usual  manner  before  testifying,  the  jury 
should  find  the  defendant  not  gailty.  Sitesmcm  vs.  State,  48 
Ind.,  473, 

§  11.  More  Than  One  Witness  Required  .-^If  the  jury  find 
that  the  several  witnesses  who  have  testified  for  the  prosecu- 
tion {or  the  witnesses,  A.,  B.  and  C),  have  each  testified  to 
separate  and  distinct  facts  or  circumstances,  then  such  testi- 
mony must  be  considered  by  the  jury  as  the  testimony  of  a 
single  witness  upon  each  specific  point  testified  to  by  them; 
and  if  the  jury  further  believe,  from  the  evidence,  that  only 
one  of  said  witnesses  has  testified  to  facts  tending  to  show  the 
falsity  of  the  testimony,  set  forth  in  the  indictment,  and  upon 
which  the  perjury  is  assigned,  then  the  prosecution  has  failed 
to  prove  the  falsity  of  such  testimony  as  required  by  law,  un- 
less the.  jury  further  find,  from  the  evidence,  that  the  testi- 
mony of  such  witness  has  been  corroborated  upon  that  point 
by  other  facts  or  circumstances  proved  on  the  trial.  State  vs. 
Heed,  57  Mo.,  252;  2  Wharton  Crim.  Law,  §  2276;  State  vq. 
Raymond^  20  la.,  582;  Crusen  vs.  The  State,  10  Ohio  St. 
258 ;  Hendncks  vs.  State,  26  Ind.,  493. 

Tlie  jury  are  further  instructed  by  the  court,  that  the  law 
presumes  the  testimony  of  the  defendant  set  out  in  the  in- 
dictment to  be  true  and  of  equal  value  to  the  testimony  of  any 
other  one  witness;  and  in  order  to  convict  the  defendant  of 
perjury  the  people  must  satisfy  the  jury,  beyond  a  reasonable 
doubt,  of  its  falsity,  and  that  by  the  testimony  of  more  than 
one  witness,  or  by  the  testimony  of  one  witness  and  other 
proofs  tending  to  corroborate  such  witness;  and  unless  the 
falsity  of  the  testimony  alleged  in  the  indictment  has  been  es- 
tablished by  an  amount  of  evidence  greater  than  the  testimony 
of  one  witness  bearing  upon  that  point,  the  jury  must  find  the 
defendant  not  guilty,  whatever  may  be  their  opinion  regard- 
ing his  guilt  or  innocence. 

§  12.  Every  Material  Allegation  Must  be  Proved. — That  be- 
fore the  jury  will  be  warranted  in  finding  the  verdict  of  guilty 
in  this  case,  they  must  be  satisfied,  beyond  a  reasonable  doubt, 
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from  the  evidence  introduced  before  them,  that  the  defendant 
was  sworn  as  a  witness  by  K.  L.,  on  the"  trial  of  an  action  of 
{replevin)  pending  before  him,  as  an  acting  justice  of  the 
peace  of  this  county,  wherein  A.  was  plaintiff  and  B.  was  de- 
fendttnt;  that  the  value  of  the  property  in  question,  in  said 
suit,  did  not  exceed  $ ;  that  upon  such  trial  the  defend- 
ant testified  upon  <5ath  that  he  bought  the  horse  of  one  A.  Bo 
and  paid  $100  in  cash  for  it  at  the  time;  that  whether  he  had 
so  bought  the  horse  was  a  material  question  on  that  ti'ial;  that 
such  testimony  was  false,  and  that  the  defendant  knew  it  to 
be  false  at  the  time  he  so  testified;  and,  unless  the  prosecution 
have  proved  each  and  all  of  the  matters  above  enumerated, 
beyond  a  reasonable  doubt,  by  evidence  introduced  before  the 
jury,  the  jury  must  find  the  defendant  not  guilty.  2  "Wharton 
Orim.  Law,  §  2211;  Parilcey  vs.  State^  1  Scam.,  80;  Montgo^ri' 
ery  vs.  State^  10  Ohio,  220;  State  vs.  Faasett^  16  Conn.,  457. 

§  13.  Materiality  Must  be  Shown.  —  The  jury  are  further 
instructed,  that  among  the  material  averments  in  the  indict- 
ment is  the  statement,  that  whether  the  said  defendant  had 
bought  the  horse  therein  referred  to  of  A.  B.  and  paid  $100 
for  it  in  cash  at  the  time,  became  a  material  question  on  said 
trial;  and  to  warrant  a  conviction  in  this  case,  the  fact  of  such 
materiality  must  be  established  to  the  satisfaction  of  the  jury, 
beyond  a  reasonable  doubt;  and  if ,  after  a  careful  considera- 
tion of  all  the  evidence,  and  in  view  of  the  principles  of  law 
given  you  in  these  instructions,  you  entertain  any  reasonable 
doubts  as  to  whether  the  fact  above  stated  did  become  material 
on  said  trial,  you  should  find  the  defendant  not  guilty.  2 
Bishop  Crim.  Law,  §  994;  Bullock  vs.  Koon^  4  Wen.,  531; 
State  vs.  Thrift,  30  Ind.,  211 ;  "^ood  vs.  People,  69  JS".  Y.  117 ; 
State  vs.  Aikens,  32  la.,  403. 

§  14.  Test  of  Materiality. — That  the  true  test  of  whether 
the  alleged  testimony  of  the  defendant  was  material  on  said 
trial  is  this:  Was  it  of  such  a  character  that,  if  true,  it  should 
properly  influence  the  action  of  the  justice  or  the  jury  on  tho 
trial  in  any  matter  affecting  tlie  rights  of  the  parties  to  that 
suit;  and  if  the  jury  find,  from  the  evidence,  that  the  alleged 
testimony  could  not  properly  influence  the  action  of  the  jus- 
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tice,  or  jury,  in  any  matter  affecting  tlie  riglits  of  tlie  parties 
to  the  suit,  then  it  is  wholly  immaterial  whether  it  was  time  or 
false,  and  the  jury  should  find  the  defendant  not  guilty.  2 
Bishop  Grim.  Law,  §  994;  State  v^,  Keenan^  8  Rich.,  456;  State 
vs.  Shupe^  16  la.,  36;  State  vs.  Lavalley^  9  Mo.,  824;  3  Greenl. 
Ev.,  §  195. 
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Sec.    1.  The  offense  defined — Consent  obtained  by  threats. 

2.  Submission  through  fear. 

3.  Child  under  lawful  age. 

4.  Complaining  to  others. 

5.  Consent  given. 
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RAPE. 

§  1.  Rape  Defined — Consent  Obtained  by  Threats. — Tlie  conrt 
instriicte  the  jury^  that  rape  is  tlie  carnal  knowledge  of  a  fe- 
male, forcibly  and  against  her  will,  and  where  threats  of  per- 
sonal violence  are  made  to  overcome  her  will,  and  she  believes 
that  her  person  is  in  danger  from  such  threats,  and  is  induced 
thereby  to  submit  to  the  will  of  the  person  making  such 
threats,  and  he  has  sexual  connection  with  her,  then  the  law 
considers  such  carnal  knowledge  as  having  been  forcibly  had, 
and  against  the  will  of  the  female. 

§  2.  Submission  throngh  !Pear. — The  conrt  instrncts  the  jury, 
that  where  a  female  submits  to  sexual  intercourse  through 
fear  of  personal  violence,  and  to  avoid  the  infliction  of  greiit 
personal  injury  upon  herself,  then  such  carnal  intercourse  is 
indictable  and  punishable  as  a  rape. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  had  sexual  intercourse  with  the  said 
A.  B-  against  her  will,  then  the  defendant  may  be  guilty  of 
the  crime  of  rape,  although  the  said  A.  B.  did  not  make  the 
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utmost  physical  resistance  of  whicli  she  was  capable  to  prevent 
such  intercourse,  provided  the  jury  further  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
tlireatened  to  use  force  and  to  do  her  great  bodily  injury  in 
Ciise  she  did  not  submit,  and  that  she  did  submit  to  such  sex- 
ual intercourse  through  fear  that  the  defendant  would  do  her 
great  bodily  injury.     State  vs.  JSuth,  21  Kans.,  583. 

If  you  believe,  from  the  evidence  in  this  case,  that  an  act 
of  sexual  intercourse  did  take  place  between  the  defendant 
and  the  prosecutrix,  as  averred  in  the  indictment,  then,  the 
question  as  to  whether  or  not  she  did  voluntarily  consent  to  such 
act,  is  a  question  of  fact  for  you  to  determine,  from  the  evi- 
dence in  the  case.  The  defendant  insists  that  she  did  volun 
tarily  consent  thereto,  and  that  he  used  no  force  or  coercion 
of  any  kind  to  compel  such  consent,  but  that  she  yielded  to 
his  desires  upon  his  request  alone.  While  the  prosecution 
insists  that  she  did  not  voluntarily  consent,  but  that  she  resisted 
to  the  full  extent  of  her  ability,  and  only  yielded  when  her 
will  was  overpowered,  and  that  if  she  finally  submitted  to  her 
fate  it  was  against  her  will,  and  for  fear  of  more  serious  con- 
sequences. You  are  to  say  from  the  evidence,  which,  if 
either,  is  right,  and,  if,  after  giving  due  weight  to  all  the  evi- 
dence, you  find  the  prosecutrix  did  voluntarily  consent  to  such 
act  of  intercourse,  and  not  under  coercion,  you  should  acquit; 
but  if  you  find,  beyond  a  reasonable  donbt,  that  the  act  was 
by  force,  and  against  her  will,  and  find  the  other  facts  averred 
in  the  indictment  established  beyond  a  reasonable  donbt,  you 
should  convict.  Andevsoii  vs.  The  State^  4  N.  E.  li.,  63;  104 
Ind.,  467. 

§  3.  Child  under  Lawftil  Age. — By  the  laws  of  this  state  a 
female  child  under  the  age  of years  is  incapable  of  giv- 
ing legal  consent  to  an  act  of  sexual  intercourse,  so  that  every 
act  of  carnal  connection  with  such  a  child  will  constitute  the 
crime  of  rape,  whether  with  or  without  the  consent  of  such 
child ;  and  in  this  case,  if  you  believe,  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  had  carnal  con- 
nection with  the  said  A.  B.,  and  that  at  the  time  she  was 

under  the  age  of years,  then  the  defendant  is  guilty  of 

rape  and  the  jury  should  so  find. 
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§  4.  Complaining  to  Others. — If  the  jury  believe,  from  the 
evidence,  that  the  prosecuting  witness  told  her  {Jiusband)  of 
the  assault,  alleged  to  have  been  made  on  her,  at  the  earliest 
opportunity,  then  that  is  a  corroborating  circumstance  tend- 
ing to  sustain  the  truth  of  her  statements.  State  vs.  NiUs^ 
4tl  Yt.,  82 ;  Pefferling  vs.  State,  40  Texas,  486. 

That  in  this  class  of  cases  the  main  facts  can  usually  be 
proved  only  by  the  woman  on  whom  the  assault  is  committed, 
and  by  the  proof  of  corroborating  circumstances. 

If  the  jury  believe,  from  the  evidence,  that  at  the  time  the 
offense  is  alleged  to  have  been  committed,  the  prosecuting 
witness  made  no  outcry,  and  did  not  immediately  complain  of 
the  offense  to  others,  but  concealed  it  for  a  considerable  length 
of  time  afterwards,  then  the  jury  should  take  this  circumstance 
into  consideration  with  all  the  other  evidence,  in  determining 
the  question  of  the  guilt  or  innocence  of  the  accused,  and 
M-hether  a  rape  was  in  fact  committed  or  not. 

Though  the  jury  may  believe,  from  the  evidence,  that  the 
prosecuting  witness  did  not  tell  her  (motJier)  or  others  of  the 
alleged  outrage  upon  her  until,  etc.,  still,  if  the  jury  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defend- 
ant was  guilty  of  the  crime  charged  in  the  indictment,  and,  if 
the  jury  further  believe,  from  the  evidence,  that  at  the  time  of 
the  alleged  outrage  the  defendant  threatened  to  take  her  life  if 
she  ever  told  of  what  had  occurred,  and  she  was  afraid  she 
would  lose  her  life,  or  suffer  some  great  bodily  harm,  if  she 
should  tell  of  the  injuries  complained  of,  then  these  facts 
would  excuse  the  prosecuting  witness  from  communicating  the 
knowledge  of  such  injury  to  others.  Turner  vs.  The  PeoplCj 
33  Mich.,  363. 

§  5.  Consent  Given. — If  the  jury  believe,  from  the  evidence, 
that  the  prosecuting  witness,  L.  X.,  was  a  female  above  the 
age  of  (fen)  years  at  the  time  of  the  alleged  offense,  then  she 
was  capable  in  law  of  giving  her  consent  ^o  any  carnal  knowl- 
edge of  her  by  the  defendant;  and  before  you  can  find  the 
accused  guilty,  you  must  be  satisfied,  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  he  had  carnal  knowledge  of  the 
said  L.  X.  forcibly  and  against  her  will. 

To  authorize  a  conviction  for  rape  the  jury  must  believe, 
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from  tlio  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant had  carnal  connection  with  the  prosecuting  witness 
against  her  will,  and  that  she  did  not  yield  her  consent  during 
any  part  of  the  act.  To  constitute  the  crime  of  rape  the  will 
of  the  female  alleged  to  have  been  outraged,  must  have  been 
overcome  either  by  force,  violence,  or  fear.  If  she  consents 
in  the  least  during  any  part  of  the  act,  there  is  not  such  an 
opposing  will  as  the  law  requires  to  convict  on  the  charge  of 
rape.  Brcnon  vs.  The  People^  36  Mich.,  203 ;  Vl/rioh  vs.  The 
People,  39  Mich.,  245. 

§  6.  Prosecntrix  Bound  to  Resist. — If  the  jury  believe,  from 
the  evidence,  that  at  the  time  the  rape  is  alleged  to  have  been 
committed,  the  prosecuting  witness  had  it  in  her  power  to 
resist  the  defendant,  and  prevent  the  offense  by  kicking,  strik- 
ing and  biting  him,  or  by  any  other  mode  calculated  to  repel 
his  attack,  and  that  she  failed  to  make  all  the  resistance  then 
in  her  power  to  make,  then  this  is  a  circumstance  that  the  jury 
should  take  into  consideration  with  all  the  other  evidence  in 
the  case,  and  as  tending  to  show  that  no  rape  was  committed. 
Anderson  vs.  The  State,  104  Ind.,  467 ;  Matthews  vs.  The  State, 
19  Neb.,  330. 

If  the  jury  believe,  from  the  evidence,  that  the  force  and 
resistance  used  by  the  prosecutrix,  and  relied  upon  by  the 
prosecution  for  a  conviction,  at  the  time  of  the  commission  of 
the  alleged  rape,  were  so  feebly  exerted  by  her  as  to  have  in- 
vited rather  than  discouraged  the  advances  of  the  accused, 
they  may  well  doubt  whether  the  rape  was  committed,  and,  if 
they  do  so  doubt,  they  should  find  the  defendant  not  guilty. 
People  vs.  Morrison,  1  Parker  Crim.  R.,  625 ;  People  vs. 
Abbot,  19  Wend.,  192;  E^ill  vs.  State,  22  Wis.,  580;  Croghan 
vs.  State,  22  Wis.,  444;  State  vs.  Cro^s,  12  la.,  66. 

§  7.     Power  of  Resistance  not  Overcome  by  Force  or  Fear. — If 

the  jury  believe,  from  the  evidence,  that  the  prosecutrix,  at 
the  time  of  the  alleged  offense,  was  a  strong,  robust  woman, 
and  that  the  defendant  made  no  threats  of  personal  violence, 
and  in  no  manner  deprived  her  of  her  strength,  then  the  jury 
may  well  doubt  whether  the  crime  of  rape  was  committed; 
and  if  they  do  so  doubt,  they  cannot  convict  the  defendant  of 
that  crime. 
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That  it  is  a  well  settled  prinqiple  of  law  that  when  the 
accuser  and  the  accused  are  both  in  the  possession  of  health 
and  strength,  and  of  the  ordinary  amount  of  physical  and 
mental  power,  and  in  circumstances  to  fully  exercise  that 
power,  the  perpetration  of  the  crime  of  rape  is  of  difficult,  if 
not  impossible,  occurrence. 

§  8.     Contact  of  Sexual  Organs  Necessary — Penetration. — The 

court  further  instructs  the  jury,  that  in  a  prosecution  for  rape 
upon  a  female  above  the  age  of  (ten)  years,  where  the  people 
rely  exclusively  uj  on  proof  that  threats  and  intimidation  are 
employed  to  gain  the  consent  of  the  female  upon  whom  tlie 
rape  is  charged,  such  threats  and  intimidation,  together  with 
actual  contact  of  the  sexual  organs,  must  be  proved,  beyond  a 
reasonable  doubt,  before  the  accused  can  bo  convicted  of  rape. 

§  9.  Character  of  the  Woman  May  be  Shown. — Tlie  jnry  are 
instructed,  that  in  prosecutions  of  this  kind  the  character  of 
the  woman  may  be  called  in  question  for  the  purpose  of  affect- 
ing her  credibility  as  a  witness,  an!  as  a  circumstance  affecting 
the  probability  of  the  act  of  intercourse  being  voluntary  or 
against  her  will,  and  if  the  jury  believe,  from  the  evidence, 
that  the  prosecuting  witness  is  a  woman  of  bad  fame  or  evil 
repute,  they  may  take  this  fact  into  consideration  for  that 
purpose,  together  with  all  the  other  evidence  in  the  case^,  in 
determining  the  amount  of  credit  to  which  her  testimony  may 
be  entitled.    Anderson  vs.  T/ie  State,  4  N,  E.  Kcp.,  63. 

§  10.  Character  of  Prosecutrix  no  Defense. — All  persons  are 
entitled  to  equal  protection  before  the  law;  and  it  matters  not 
what  may  have  been  the  previous  character  of  a  woman,  slie 
cannot  be  assaulted  with  impunity;  and  where  the  law  does 
not  discriminate,  you,  as  a  jury,  cannot;  hence  an  assault  upon 
any  woman  with  the  intent  to  commit  a  rape  is  a  crime,  and 
the  person  making  the  assault  is  amenable  to  the  law. . 

And  in  this  case,  if  you  believe,  from  the  evidence,  that  de- 
fendant made  an  assault  upon  A.  B.,  and  that  said  assault  was 
committed  with  intent  to  commit  a  rape  as  charged  in  the 
indictment,  you  should  lind  the  defendant  guilty.  Peffer- 
ling  vs.  The  State^  50  Texas,  486. 
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Evidence  has  been  introduced  as  to  the  moral  character  of 
the  prosecuting  witness,  and  as  to  her  reputation  for  chastity 
and  vu'tue.  You  are  not  to  understand  from  this  that  a  rape 
cannot  be  committed  upon  a  woman  of  bad  moral  character. 
A  woman  may  be  a  common  prostitute  and  may  still  be  the 
victim  of  a  rape.  This  evidence  has  been  introduced  only  for 
the  purpose  of  affecting  her  credibility  as  a  witness,  and  as  a 
circumstance  affecting  the  probability  of  the  act  of  inteicourse 
being  voluntary  or  against  her  will,  upon  the  theory  that  a 
person  of  bad  moral  character  is  less  likely  to  speak  the  truth 
as  a  witness,  than  one  of  good  moral  character,  and  that  a 
woman  who  is  chaste  and  virtuous  will  be  less  likely  to  consent 
to  an  act  of  illicit  carnal  intercourse,  than  one  who  is  unchaste. 
So  that  whatever  conviction  this  evidence  may  produce  in 
your  minds  as  to  whether  she  is  of  good  or  bad  moral  charac 
ter,  or  as  to  whether  she  is  chaste  or  unchaste,  you  will  treat 
it  as  a  circumstance  affecting  her  credibility  to  aid  you  in 
determining  whether  her  story  is  true  or  false,  and  the  act  of 
intercourse  voluntary  or  against  her  will.  Anderson  vs.  State^ 
4  N.  E.  R,  63;  104  Ind.  467. 

§  11.  No  Outcry  Made. — If  the  jury  believe,  from  the  evi- 
dence, that  at  the  time  of  the  alleged  rape  other  people  were 
at  the  same  time  in  the  same  house,  who  might  easily  have 
heard  her  had  she  made  any  outcry,  and  that  she  in  fact  made  no 
outcry  at  the  time  defendant  was  attempting  to  have  connec- 
tion with  her,  these  facts  will  tend  to  raise  a  presumption  that 
no  rape  was  committed  upon  her  at  the  time.  State  vs. 
»         Jla-gervian^  47  la.  151. 

§  12.  Assault  with  Intent  to  Commit  a  Rape. — The  jury  i  y^ 
should  convict  the  defendant  of  an  assault  with  intent  to  com- 
mit  a  rape,  if  they  believe,  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  at  the  time  in  question  he  committed  an 
assault  on  the  prosecutrix  for  the  purpose  of  having  carnal 
intercourse  with  her,  and  that  in  making  the  assault  he  in- 
tended to  use  whatever  force  might  be  necessary  to  overcome 
the  prosecutrix  and  accomplish  his  purpose.  State  vs. 
Cannada,  68  la.,  397;  Krum  vs.  State^  19  Neb.,  728. 
Hhi  must  be  shown  in  this  case  by  tire  -evidoneey  bej'OJld  a  '^ 
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reasonable  doubt,  not  only  that  the  defendant  committed  an 
assault  upon  the  female,  but  that  he  did  so  with  intent  to 
compel  her,  by  force  and  against  her  will,  to  have  sexual 
intercourse  with  him  notwithstanding  any  resistance  she  might 
make.  State  vs.  MoDevitt^  69  la.,  649;  State  vs.  Kendall^ 
34  K  W.  Eep.,  843. 
^/^Tn  order  to  convict  the  defendant  of  an  assault  with  an  intent 
to  commit  a  rape,  the  jury  must  be  satisfied  beyond  a  reason- 
able doubt,  from  the  evidence,  that  the  defendant  assaulted 
the  prosecuting  witness  with  the  intent  at  the  time  to  over- 
y  v^  come  any  resistance  which  might  be  offered  by  her.     And  so 

although  the  jury  may  believe  that  the  defendant,  inflamed 
with  passion,  went  to  the  bed  of  the  prosecuting  witness  with 
intent  to  have  carnal  connection  with  her,  still,  if  you  have  any 
reasonable  doubt,  from  the  evidence,  as  to  whether  he 
intended  to  accomplish  his  purpose  by  force  and  to  overcome 
by  violence  or  fear  any  force  that  might  be  offered  to  resist 
him,  or  whethor  he/yent  with  the  design  only  to  accomplish  his 
purix)se  if  he*'/ipul(l'  wi^thout  force  or  threats,  then  the  act 
would  only  amount  to  an  assault  or  assault  and  battery,  but 
the  defendant  cannot  be  convicted  of  an  assault  with  an 
intent  to  commit  a  rape.*;  People  vs.  Lynch^  29  Mich.,  274. 

If  you  are  satisfied  beyond  a  reasonable  doubt,  from  the 
evidence,  that  the  defendant  took  hold  of  the  prosecuting  wit- 
ness with  intent  to  have  carnal  intercourse  with  her  against 
her  will,  and  with  an  intent  to  accomplish  his  object  at  all 
events  by  his  strength  and  power,  or  by  threats  of  violence, 
against  any  resistance  which  she  might  offer,  then  he  was 
guilty  of  an  assault  with  intent  to  commit  a  rape,  whether 
he  succeeded  in  his  purpose  or  not.  People  vs.  'Lynch^  29 
Mich.,  274. 

§  13.     The  Intent  Mnstbe  Shown  Beyond  a  Reasonable  Donbt. — 

The  jury  are  further  instructed,  as  a  matter  of  law,  that  the  intent 
is,  in  this  case,  the  essence  of  the  offense  charged,  and,  although 
you  may  find,  from  the  evidence,  tliat  the  defendant  did  com- 
mit  an  assault  upon  the  prosecutrix  for  the  purpose  of  having 
carnal  intercourse  with  her,  still,  if,  after  considering  all  the 
evidence  in  the  case,  you  are  not  satisfied  beyond  a  reasonable 
doubt,  that,  at  the  time  of  committing  the  assault,  he  intended 
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/  to  compel  her  by  force  and  against  her  will,  to  have  sexual 

.   intercourse   with    him,  notwithstanding  any  resistance    slie 

\  might  make,  then   it  will  be  your  duty,  under  the  law,  to 

acquit  the  defendant    Stale  vs.  Cannada^  68  la.,  897;  Krum 

y^^jriie  Siate^  19  Neb.,  728;  State  vs.  Kendall,  34  N.  W.  Rep., 
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CHAPTER  LXII. 


EOBBEKY. 


Skc.    .1.  Robbery  defined. 

2.  Facts  constituting?  robbery. 

3.  The  taking  must  be  by  force  or  fear. 

4.  Property  must  be  proved  as  charged. 

5.  The  verdict  may  be  for  larceny. 

6.  What  is  meant  by  taking:  from  the  person,  etc. — People's  in- 

structions in  State  vs.  Calhoun^  Iowa. 

KOBBEBY. 

1.  Robbery  Defined. — The  court  instructs  the  jury,  that  rol»- 
bery  is  the  felonious  and  violent  taking  of  money,  goods,  or 
other  valuable  thing  from  the  person  of  another,  by  force  or 
intimidation. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  robbery 
is  the  felonious  and  violent  taking  of  money,  goods  or  other 
valuable  thing,  from  the  person  of  another  by  force  or  in- 
timidation. Every  person  guilty  of  robbery,  shall  be  impris- 
oned in  the  penitentiary  not  less  than  one  year  nor  more  than 
fourteen  years ;  or  if  he  is  armed  with  a  dangerous  weapon, 
with  intent,  if  resisted,  to  kill  or  maim  such  person,  or  being 
so  armed,  he  wounds  or  strikes  him,  or  if  lie  has  any  confed- 
erate piesent  so  armed,  to  aid  or  abet  him,  he  may  bo  impris- 
(med  for  any  term  of  years  or  for  life.     (Illinois.) 

§  2.  Facts  Constitnting  Robbery. — If  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  some  time  about 
the  day  of,  etc.,  A.  B.  was  at  the  saloon  of  E.  M.,  in  this 
county,  and  that  he  then  had  in  his  possession  any  of  the  treasury 
notes  or  bank  bills  described  in  the  indictment  in  this  case,  and 
that  such  notes  or  bills  were  genuine,  and  of  some  value,  and 
furtlier,  tliat  one  C.  D.  requested  the  said  A.  B.  to  loan  him 
some  money,  and  that  thereupon  the  said  A.  B.  took  out  his 
said  ti'easury  notes  or  bank  bills  for  the  purpose  of  makin£r 
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eucli  loan,  and  further,  that  the  said  defendant  then  gi-abbod 
the  said  money  and  forcibly  took  the  same  from  the  person 
of  the  said  A.  B.,  and  then  ran  away  with  said  money,  with 
the  intention  of  stealinp^  the  same,  this  would  constitute  rob- 
bery on  the  part  of  the  defendant,  and  the  jury  should  find 
him  guilty,  in  manner  and  form  as  charged  in  the  indictment. 
Koscoe's  Grim.  Evi.,  893. 

The  jury  are  instructed,  that  to  constitute  the  crime  of  rob- 
bery, it  is  not  necessary  that  any  force  be  used  to  obtain 
possession  of  the  property.  It  is  sufficient  if  such  possession 
is  obtained  from  the  j)erson  of  the  owner,  against  his  will,  by 
threats  or  menaces  of  personal  violence  against  him.  Shinn 
vs.  State,  64  Ind.,  13. 

To  constiti.to  the  crime  of  robbery  it  is  not  necessary  that 
the  property  should  be  actually  taken  from  the  person  of  the 
owner;  if  it  is  in  his  personal  custody,  and  is  taken  in  his 
presence,  witliout  his  consent,  by  force,  or  by  putting  him  in 
fear,  it  is  sufficient  to  maintain  an  indictment  for  robberv. 
Roscoe's  Crim.  Evi.,  895 ;  State  vs.  Calhoun^  34  N.  W.  Kep., 
194;  2  Bish.  0.  L.,  §  975;  Whart  Grim.  Law,  §  1696. 

§  3.  Taking  Must  be  by  Force  or  Fear. — To  justify  a  verdict 
of  guilty  of  robbery,  in  manner  and  form  as  charged  in  the 
indictment,  it  must  appear,  from  the  evidence,  to  the  satisfac- 
tion of  the  jury,  beyond  a  reasonable  doubt,  that  some  one  or 
more  of  the  treasury  notes,  or  bank  bills,  described  in  the 
indictment,  were  taken  from  the  person  or  from  the  immedi- 
ate presence  and  possession  of  the  said  A.  B.  by  the  defendant 
by  force,  or  by  putting  him  in  fear ;  and  unless  this  has  been 
proved,  beyond  a  reasonable  doubt,  the  jury  should  acquit  the 
defendant  from  the  charge  of  robbery. 

§  4.  Property  Must  be  Proved,  as  Charged. — In  order  to 
convict  the  defendant  on  the  charge  of  robbery,  the  people 
must  prove,  beyond  a  reasonable  doubt,  that  the  bills  or  treas- 
ury notes  mentioned  in  the  indictment,  or  some  of  them, 
were  feloniously,  and  against  the  will  of  the  fair!  A.  B.,  taken 
from  his  person  or  from  his  immediate  presence  and  posses- 
sion, in  manner  and  form  as  charged  in  the  indictment ;  awl 
unless  this  has  been  so  proved,  the  jnry  should  find  ike 
defendant  not  guilty  of  the  charge  of  robbery. 
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§  5.  Verdict  may  be  tor  Larceny. — If,  in  view  of  all  the  evi- 
dence in  this  case,  the  jury  entertain  any  reasonable  doubt  as 
to  whether  the  defendant  obtained  the  goods  in  question  from 
the  possession  of  the  plaintiff  by  force  or  intimidation,  but  do 
believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  feloniously  took  the  property  in  question  from  the 
possession  of  the  plaintiff  by  stealth  or  by  fraud,  with  intent 
to  steal  the  same,  in  manner  and  form  as  charged  in  tlie  indict- 
ment, then  the  jury  may  find  the  defendant  guilty  of  the  crime 
of  larceny. 

NoTB. — Statement.  The  defendant  bound  tbe  prosecuting  witness  and 
putting  her  in  fear  by  this  violence  he  extorted  from  her  information  of  the 
place  where  she  kept  her  money  and  watch  in  another  room  of  the  hou^e. 
Leaving  her  bound  he  went  into  that  room  and  took  the  money.  The 
Supreme  Court  of  Iowa  held  that  the  money  was  taken  from  her  person  in 
the  sense  of  the  words  used  in  the  statute.  Citing  2  Bish.  Crim.  Iaw.  §  975; 
Whart  Crim.  Law,  §  1696.  The  following  instructions  for  the  State  were 
sustained.    {State  vs.  Calhoun t  4  N.  W.  Rep.  194.) 

§  6.  What  is  Meant  by  Taking  fhjm  the  Person. — It  is  provided 
by  our  statutes  that  if  any  person  with  force  or  violence,  or 
by  putting  in  fear,  steal  and  take  from  the  person  of  another 
any  pro])erty  that  is  subject  of  larceny,  he  is  guilty  of  robbery. 

Under  this  statutory  provision,  it  is  not  essential  that  the 
stealing  and  taking,  if  any,  was  literally  from  the  person,  or, 
in  other  words,  that  the  property,  if  any,  was  on,  or  at- 
tached to,  or  touching,  the  literal  physical  person  of  the  party 
alleged  to  have  been  robbed,  but  it  is  sufficient  if  the  stealing 
and  taking,  if  any,  was  done  in  the  immediate  presence  of  such 
person,  and  while  the  property  was  under  the  control  and  in 
the  custody  of  such  party. 

If,  therefore,  you  find  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  in  this  county  and  state,  at  a 
time  within  three  years  next  preceding  the  finding  of  the 
indictment  in  this  case,  did  steal  and  take  from  the  immedi- 
ate presence  of  the  said  N.  B.,  named  in  the  indictment,  the  prop- 
erty named  in  the  indictment,  or  some  part  of  it,  and  that 
the  stealing  and  taking,  if  any,  was  accomplished  with  force  or 
violence  towards  said  N.  B.,  or  by  putting  her  in  fear,  and 
you  further  so  find  that  the  property,  if  any,  thus  stolen,  was 
at  the  time  owned  by,  or  in  the  possession  of,  said  N.  B.,  and 
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was  of  some  value,  then  and  in  such  case  you  should  return 
a  verdict  of  guilty  of  robbery;  but  if  you  do  not  so  lind  as  to 
these  several  mattei*8,  you  cannot  Und  the  defendant  guilty  of 
robbery. 

It  is  not  necessary,  in  order  to  constitute  a  stealing  and  car- 
rying away  in  the  immediate  presence  of  the  said  N.  B.,  that 
it  should  have  deen  done,  if  done,  in  her  immediate  view  or 
where  she  could  see  it  done.  And  if  you  find,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  made  a 
violent  assault  u})on  said  N.  B.  by  choking  her  and  causing 
her  to  fall  upon  the  floor  of  one  of  the  rooms  or  apartments 
of  her  house,  and  then  tied  her  hands  and  feet  for  the  purpose 
and  with  the  intention  of  stealing  some  money  or  property  in 
the  house,  and  you  further  so  find  that  she,  through  fear  of 
personal  violence,  told  defendant  where  her  money  or  watch 
was  in  an  adjoining  room  or  rooms,  and  you  further  so  find 
that  thereupon  defendant  passed  through  a  door  or  doors  into 
such  room  or  rooms,  and  did  there,  within  hearing  of  said  N. 
B.,  take  and  carry  away  from  said  room  or  rooms  the  property 
described  in  the  indictment,  or  some  part  thereof,  and  you 
further  so  find  that  such  property  was  under  her  immediate 
control,  and  that  such  taking,  if  any,  was  against  the  will  of 
the  said  N.  B.,  and  was  without  any  right  or  claim  of  right  of 
defendant  in  said  property,  and  with  the  intent  to  permanently 
deprive  her  thereof,  then,  and  in  such  case,  there  would  be 
a  sufficient  stealing  and  taking  from  the  immediate  presence 
of  the  said  N.  B.,  within  the  meaning  of  the  law. 

It  is  charged  in  the  indictment  that,  at  the  time  of  the 
alleged  robbery,  the  defendant  was  armed  with  a  dangerous 
weapon,  with  intent,  if  resisted,  to  kill  or  maim  the  said  N, 
B.,  and,  being  so  armed,  did  wound  said  N.  B.  If  you  find 
the  defendant  guilty  of  robbery,  you  will  determine  whether 
this  charge  in  the  indictment  is  sustained.  The  only  evi- 
dence relied  upon  by  the  state,  as  tending  to  show  that 
defendant  was  armed  with  a  deadly  weapon,  is  the  evi- 
dence tending  to  show  that,  at  the  time  of  the  alleged  robbery, 
the  defendant  had  with  him  the  piece  of  cord  or  rope  intro- 
duced in  evidence.  It  is  for  you  to  say  from  the  evidence, 
whether  he  did  have  and  used  such  cord  or  rope;  and,  if  he 
did,  whether  the  same  was  a  dangerous  weapon;  and,  if  it  was, 
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whether  he  intended  by  the  use  of  it  (if  he  did  use  it)  if  re- 
sisted, to  kill  or  maim  said  N.  B.  therewith  or  did  wound  her. 
A  dangerous  weapon  is  one  which,  from  the  use  made  of  it 
at  tlie  time,  is  likely  to  produce  death,  or  do  great  bodily 
harm;  and  unless  you  find  that  said  cord  or  rope  was  of  such 
a  character  you  cannot  find  that  the  defendant  was  armed 
with  a  dangerous  weapon.  If  it  was  only  calculated  to  pro- 
duce, from  the  use  of  it  (if  used),  a  slight  injury  upon  the 
person  of  the  said  N.  B.,  then  it  would  not  be  a  dangerous 
weapon  within  the  meaning  of  the  law. 


CHAPTER  LXIII. 

MISCELLANEOUS  CEIMINAL  INSTEUOTION^ 


Sso.    1.  Attempt  to  commit  a  crime. 

2.  Bi^imy. 

3.  Concealing:  stolen  property, 

4.  Counterfeiting. 

5.  False  pretenses. 

6.  Forfjery. 

7.  Habitual  criminal. 

8.  Taking  property  without  consent  of  owner. 

9.  Seduction. 

§  1.  Attempt  to  Commit  a  Criminal  Offense. — The  coni't  in- 
structs the  jury,  as  a  matter  of  law,  that  whoever  attempts  to 
commit  any  offense  prohibited  by  law,  and  docs  any  act  towards 
it  but  fails,  or  is  intercepted  or  prevented  in  its  execution, 
where  no  express  provision  is  made  by  law  for  the  punishment 
of  such  attempt,  shall  be  punished,  when  the  offense  thus  at- 
tempted is  a  felony,  by  imprisonment  in  the  penitentiary  not 
less  than  one,  nor  more  than  five  years;  in  all  other  cases,  by 
fine  not  exceeding  three  hundred  dollars,  or  by  confinement  in 
the  county  jail  not  exceeding  six  months. 

§  2.  Bigamy — Illinois  Statute. — The  conrt  instructs  the  jury, 
as  a  matter  of  law,  that  whoever,  having  a  former  husband  or 
wife  living,  marries  another  person,  or  continues  to  cohabit 
with  such  second  husband  or  wife  in  this  state,  shall  be  deemed 
guilty  of  bigamy,  and  be  imprisoned  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years,  and  fined  not  exceeding 
$l,00i).  Provided^  nothing  herein  contained  shall  extend  to 
any  person  whose  husband  or  wife  shall  have  been  continually 
absent  from  sucli  person  for  the  space  of  five  years  together, 
prior  to  said  second  marriage,  and  he  or  she  not  knowing  such 
husband  or  wife  to  be  living  within  that  time.  Also,  nothing 
herein  contained  shall  extend  to  any  person  who  is,  or  shall 
be  at  the  time  of  such  second  marriage,  divorced  by  lawful 
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authority  from  the  bands  of  such  former  marriage,  or  to  any 
person  where  the  former  marriage  hath  been,  by  lawful 
authority,  declared  void. 

It  shall  not  be  necessary  to  prove  either  of  the  marriages  by 
the  register  or  certificate  thereof,  or  other  record  evidence; 
but  the  same  may  be  proved  by  such  evidence  as  is  admissible 
to  prove  a  marriage  in  other  cases.  The  offense  may  be  al- 
leged to  have  been  committed,  and  the  trial  may  take  place  in 
the  county  where  cohabitation  shall  have  occurred. 

§  3.  Concealing  Stolen  Property. — The  court  instructs  the 
jury,  as  a  matter  of  law,  that  every  person,  who,  for  his  own 
gain,  or  to  prevent  the  owner  from  again  possessing  his  prop- 
erty, shall  buy,  receive  or  aid  in  concealing  stolen  goods,  or 
anything  the  stealing  of  which  is  declared  to  be  larceny,  or 
property  obtained  by  robbery  or  burglary,  knowing  the  same 
to  have  been  so  obtained,  shall  be  imprisoned  in  the  peniten- 
tiary not  less  than  one  nor  more  than  ten  years,  or  if  such 
goods  or  other  property  or  thing  does  not  exceed  the  value  of 
fifteen  dollars,  he  shall  be  fined  not  exceeding  one  thousand 
dollars  and  confined  in  the  county  jail  not  exceeding  one  year. 

§  4.  Counterfeiting — Illinois  Statute. — The  court  instructs  the 
jury,  as  a  matter  of  law,  that  whoever  shall  make,  pass,  utter 
or  publish,  with  an  intention  to  defraud  any  other  person,  or 
with  like  intention  shall  attempt  to  pass,  utter  or  publish,  or 
shall  have  in  his  possession,  with  like  intent  to  pass,  utter 
or  publish,  any  fictitious  bill,  note  or  check  purporting  to  be 
the  bill,  note  or  check,  or  other  instrument  of  writing  for 
payment  of  money  or  property  of  some  bank,  corporation, 
co-partnership  or  individual,  when,  in  fact,  there  shall  be  no 
such  bank,  corporation,  co-partnership  or  individual  in  exist- 
ence, the  said  person,  knowing  the  said  bill,  note,  check  or 
instrument  of  writing  for  the  payment  of  money  or  property 
to  be  fictitious,  shall  be  imprisoned  in  the  penitentiary  not 
less  than  one  nor  more  than  twenty  years. 

§  5.  False  Pretenses — ^Illinois. — The  court  instructs  the  jury, 
as  a  matter  of  law,  that  whoever,  with  intent  to  cheat  or  de- 
fraud another,  designedly  by  color  of  any  false  token  or  writ- 
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ing,  or  by  any  false  pretense,  obtains  the  signature  of  any  per- 
son to -any  written  instrument,  or  obtain  from  any  person  any 
money,  personal  property  or  other  valuable  thing,  shall  be 
lined  in  any  sum  not  exceeding  $2,000,  and  imprisoned  not 
exceeding  one  year,  and  shall  be  sentenced  to  restore  the  prop- 
erty 80  fraudulently  obtained,  if  it  can  be  restored.  No  per- 
son indicted  for  such  offense,  shall  be  acquitted,  for  the  reason 
that  the  facts  set  forth  in  the  indictment,  or  appearing  in  evi- 
dence, may  amount  to  a  larceny  or  other  felony;  nor  shall  it 
be  deemed  essential  to  a  conviction,  that  the  property  in  the 
goods  or  things  so  obtained  shall  pass  with  the  possession  to 
the  person  so  obtaining  it. 

§  6.  Forgery — Illinois  Statute. — Tlie  court  instructs  the  jury, 
as  a  matter  of  law,  that  every  person  who  shall  falsely  make, 
alter,  forge  or  counterfeit  any  record  or  other  authentic  mat- 
ter of  a  public  nature,  or  any  charter,  letters  patent,  deed, 
lease,  indenture,  writing  obligatory,  will,  testament,  codicil, 
annuity,  bond,  covenant,  post  note,  check,  draft,  bill  of  ex- 
change, contract,  promissory  note,  due  bill  for  the  payment  of 
money  or  property,  receipt  for  money  or  property,  power  of 
attorney,  any  auditor's  warrant  for  the  payment  of  money  at 
the  treasury,  county  order,  or  any  accountable  receipt,  or  any 
order  or  warrant,  or  request  for  the  payment  of  money  or  the 
delivery  of  goods  or  chattels  of  any  kind,  or  for  the  delivery 
of  any  instrument  of  writing  or  acquittance,  release  or  receipt 
for  money  or  goods  (or  any  acquittance,  release  or  discharge  of 
any  debt,  account,  action,  suit,  demand  or  other  thing),  real  or 
personal,  or  any  transfer  or  assurance  of  money,  stock,  goods, 
chattels,  or  other  property  whatever,  or  any  letter  of  attorney 
or  other  power  to  receive  money,  or  to  receive  or  transfer 
stock  or  annuities,  or  to  let,  lease,  dispose  of,  alien  or 
convey  any  goods  or  chattels,  lands  or  tenements,  or  other 
estate,  real  or  personal,  or  any  acceptance  or  indorsement  of 
any  bill  of  exchange,  promissory  note,  draft  or  order,  or  assign- 
ment of  any  bond,  writing  obligatory,  or  promissory  note  for 
money  or  other  property,  or  any  ticket  or  pass  for  the  passage 
of  any  person  upon  any  railroad  or  other  conveyance,  or  for 
the  admission  of  any  person  to  any  entertainment  for  which  a 
consideration  is  required,  or  any  other  written  instrument  of 
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another,  or  ]niri)orting  to  be  such,  bj  which  any  pecuniary  de- 
mand or  obli«:ation,  or  any  right  in  any  property  is,  or  pur- 
ports to  be,  created,  increased,  conveyed,  transferred,  dimin- 
ished or  destroyed,  or  shall  counterfeit  or  forge  the  seal  or 
handwriting  of  another,  with  intent  to  damage  or  defraud  any 
person,  body  politic  or  corporate,  whether  the  said  person, 
body  politic  or  corporate,  reside  in  or  belong  to  this  state  or 
not,  or  shall  utter,  publish,  pass  or  attempt  to  pass  as  true 
and  genuine,  or  caused  to  be  uttered,  published,  passed  or  at- 
tempted to  be  passed  as  true  and  genuine,  any  of  the  above 
named  false,  altered,  forged  or  counterfeited  matters,  as  above 
specified  and  described,  knowing  the  same  to  be  false,  altered, 
forged  or  counterfeited,  with  intent  to  prejudice,  damage  or 
defraud  any  person,  body  politic  or  corporate,  whether  the 
said  person,  body  corporate  or  politic,  reside  in  this  state  or 
not,  every  person  so  offending  shall  be  deemed  guilty  of 
forgery,  and  shall  be  imprisoned  in  the  penitentiary,  etc. 

§  7.  Habitual  Criminals. — Illinois  Statute. — The  court  in- 
structs the  jury,  as  a  matter  of  law,  that  whenever  any  person 
having  been  convicted  of  either  of  the  crimes  of  burglary, 
grand  larceny,  horse-stealing,  robbery,  forgery  or  counterfeit- 
ing, shall  thereafter  be  convicted  of  any  one  of  such  crimes, 
committed  after  such  first  conviction,  the  punishment  shall  be 
imprisonment  in  the  penitentiary  for  the  full  term  provided 
by  law  for  such  crime  at  the  time  of  such  last  conviction  there- 
for;  and  whenever  any  such  person,  having  been  so  convicted 
the  second  time,  as  above  provided,  shall  be  again  convicted  of 
any  of  said  crimes,  committed  after  said^econd  conviction,  the 
punishment  shall  be  imprisonment  in  the  penitentiary  for  a 
period  not  less  than  fifteen  years.  Provided,  that  such  former 
conviction  or  convictions,  and  judgment  or  judgments,  shall  be 
set  forth  in  apt  words  in  the  indictment. 

§  8.     Taking   Property  without  Consent  of  the  Owner. — The 

court  instructs  the  jury,  as  a  matter  of  law,  that,  in  the  lan- 
guage of  the  statute,  whoever  willfully  and  maliciously  takes, 
drives,  rides  or  uses  any  horse,  ox  or  other  draught  animal,  or 
takes  or  uses  any  vehicle  or  boat,  the  property  of  another, 
without  the  consent  of  the  owner  or  person  having  legal  cus- 
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todv,  care  and  control  of  the  same,  shall  be  fined  not  exceed- 
ing three  hundred  dollars,  or  be  confined  in  the  county  jail 
not  exceeding  one  year.  The  provisions  of  this  section  shall 
not  apply  to  any  case  of  taking  the  property  of  another  with 
intent  to  steal  the  same. 

§  7.  Sedaction. — The  jury  are  instructed  that  illicit  inter- 
course alone  does  not  constitute  the  crime  of  seduction.  To 
constitute  this  offense  it  must  appear  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  complaining  witness  yielded 
to  some  sufficient  promise  or  inducement  held  out  to  her  by 
the  defendant  and  had  been  thereby  drawn  aside  from  the 
path  of  virtue  which  previous  to  that  time  she  had  been 
honestly  pursuing.    People  vs.  ClarJc^  33  Mich.,  112. 

If  an  unmarried  man  by  his  visits  and  attentions  to  an 
unmarried  female  gains  her  affections  and  confidence  and 
importunes  her  to  sexual  intercourse  with  him,  and  she, 
through  her  love  for  and  confidence  in  him,  yields  to  his 
solicitations,  this  is  seduction.   Smith  vs.  Yaryan^  69  Ind.,  445. 

Though  the  jury  may  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  had  sexual  intercourse 
with  the  complaining  witness,  still,  if  the  jury  further  believe, 
from  the  evidence,  that  he  had  such  intercourse  by  force  and 
against  the  will  of  the  said  A.  B.,  this  would  not  constitute 
the  crime  of  seduction,  and  the  jury  should  acquit  the  defend- 
ant of  that  charge.    State  vs.  Dewis^  48  la.,  678. 
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Carrier  not  an  Insurer  against 116 
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Accomplice. 
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To  be  Acted  upon  with  Caution 643,  722 

Account  Stated. 
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Can  only  be  Opened  for  Fraud  or  Mistake 52 

If  Rendered  and  not  Objected  to,  is  Admitted 53 
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Receipt  may  be  Contradicted 54 

Receipt  Prima  Facie  Correct 54 

Must  be  Agreed  to 51 

Running  Accounts 53 

Settlement  and  Receipt  Obtained  by  Duress 55,  56 

Act  op  God. 

What  is  Meant  by 89 

What  is  not 89 

Common  Carrier  not  Liable  for  Loss  ocauioned  by,  etc 88 

Carrier  must  use  Reasonable  Care  to  avoid  Injury  by 90 

Adverse  Possession 185 

Admissions 44 

Verbal,  How  Weighed 44 

All  to  be  Considered  together 46 

Jury  may  Believe  Part  and  Reject  Part 44,  45 

In  Affidavit  for  Continuance 47,  4S 

When  Party  not  Estopped  by 46 

Affidavit 47 

For  Continuance 47,  48 
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Agknct 57 

Scope  of  General  Instructions 57 

Departure  from  Business  of  Principal ,  57 

Agency  must  be  Shown,  When 58 

Agency  Presumed  to  Continue,  When 58 

Warranty  by  Agent ', 59 

Public  Officer  a  Special  Agent 59 

When  Principal  Liable  for  Torts 60 

Goods  Furnished  Wife  or  Minor  Child GO,  61 

Wife  living  Separa'  e  without  her  Fault 62 

Goods  Furnished  after  Desertion  by  Wife 61, 62,  63 

Agent  Personally  Liable,  When 66 

Notice  to  Agent,  When  Binding 66 

Good  Faith  Required  of  Agent 66 

Corporations  only  Act  by  Ag'ent 67 

Individual  Members  of  Board  Cannot  Act 68 

Batification  of  Agenfa  Acts 63 

Principal  must  Dissent  from  Unauthorizf^d  Acts 63 

Must  be  with  Full  Knowledge ,  64,  65 

Cannot  be  aa  to  Part  Only 65 

Corporations  may  Ratify,  etc 67 

Permitting  One  to  Hold  Himself  Out.  etc 65 

Aiders,  Abettors,  Etc. 

In  Trespass 525 

In  Criminal  Cases, 

Accessory  Defined 654 

Aiding,  Advising,  etc..  May  be  by  Words  or  Acts 655 

Need  not  be  by  Express  Agreeuient 671 

Aiding  or  Abetting  Asfjault 656 

Aiding  or  Abetting  Murder 656 

Aiding  or  Abetting  Burcrlary 657 

Advising  and  Encouraging,  not  being  Present 657 

Present,  not  Aiding  or  Abetting 657 

One  or  More  May  be  Found  Guilty 658 

Alibi. 

Legitimate  Defense 648 

Need  not  be  Proved  beyond  a  Reasonable  Doubt 648 

Burden  of  Proving 648 

Doubt  as  to  Defendant  or  Somebody  Else ,  649 

Altering  Written  Instruments 69 

Material  Alteration  Renders  Void 69,  70 

Adopted  by  Maker Tl 

If  not  Material  does  not  Render  Void 70,  71 

Presumed  to  be  Made  after  Execution 72 

No  Presumption  of  Law  as  to  when  Made 72,  73 

By  Stranger 71 

By  Party  not  Authorized , . .  71,  72 
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ANATiriTT9Ts'  Ca8E  Tnrthuctions 709 

Right  to  Arm  for  Defense,  etc 725 

"     ••  RepelAttack 726 

Animals 

Trespass  by  Domestic  kmxD&h— Trespass 646 

Application  of  Payments 74 

Debtor  may  direct,  if  he  does  not,  Creditor  may 74 

When  neither  Debtor  nor  Creditor  makes  an  Application,  then 

the  Law  will  make  it 75 

Creditor  has  no  Right  to  Disregard  Directions  of  the  Debtor. .  74 

If  Debtor  makes  Appliciirion.  Creditor  can  not  Change 74 

The  Law  will  apply  on  the  Debt  first  due 75 

Assault. 

Assault  Defined 659 

With  Intent  to  Commit  Rape 767 

Damages  for  Assault 827 

With  Intent  to  Commit  Murder. 

A'fsault  Defined 6-'>9 

Must  be  such  as  would  be  Murder  if  Death  had  ensued 6B0 

Doubt  as  to  Intent 660 

Presume  to  Intend  Natural  Consequences,  etc 660 

Feckless  or  Wanton  Injury 660 

Facts  showing  Deliberation 661 

Intent  may  be  Proved  by  Circumstances 662 

Intent  must  Appear 660 

Intent  to  Kill  must  exist 661 

Blow  in  Heat  of  Passion 663 

Incapable  of  forming  Intent  from  Drunkenness 663 

Must  be  Proved  beyond  Reasonable  Doubt 664 

Every  Material  Allegation  must  be  Proved 634 

"Verdict  may  be  for  Assault  with  Deadly  Weapon 664 

May  be  found  guilty  of  an  Assault  with  Intent  to  Commit  man- 
slaughter   664 

With  Deadly  Weapon  t  efe. 

Assault  with  a  Knife  Charged 665 

Proof  of  Instrument  of  the  same  kind 665 

What  Constitutes  the  Crime 665 

What  Necessary  to  Prove 666 

No  Crime  without  Intent 666 

Presumption  of  Intent  ma}'  be  Rebutted 667 

Deadly  Weapon  Defined 667 

Assignee  op  Commercial  PAFKn—Ncfjofiahlf  Instruments 431 

Attacttment — Plea  in  A hatement  to  Affidavit 76 

Non-resident  of  the  State 76 

About  to  Depart  from  the  State 76,  77 

What  is  not  a  Departing  from  the  State 77 

About  to  Depart  from  the  State — how  proved 77,  78 

Intent  to  Depart — how  s-hown 78,  79 
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Attachment— Cow^iw  !/<»<?. 

On  the  Ground  of  Fraud 79 

The  Fraud  must  be  Proven  by  a  Prc*ponderance  of  the  Evidence.  233 

Good  Faith  Presumed : 79 

Attempt  to  Commit  an  Offense 775 

Attorney. 

Statement  of,  to  Jury 49,  50 

As  Witness 50 

Statements  of  Prosecuting  Attorney 724 

Baggage — Carriers  of. 

Bigamy 775 

Bills  of  Lading. 

Implies  what  Contract 100 

Not  Conclusive 100 

Board  of  Trade  Contracts. 

Contracts  Legal 130,  135 

Contracts  Illegal 129 

Margins 123 

See  Commission  Merchants 120 

Bonds. 

Signing  in  Blank 80,81,  82 

Delivery 82 

Building. 

When  Personal  Property • 485 

Building  Contracts. 

Certificate  of  Architect 164,  165 

Burden  of  Proof. 

Is  on  the  Party  holding  the  Affirmative 48,  43 

Breach  of  Contract 154 

In  Divorce 177 

In  Ejectment 180 

Statute  of  Limitation 191 

In  Forcible  Entry,  etc 207 

Under  Dram  Shop  Act 273 

In  Malicious  Prosecution 299 

In  Malpractice 808 

Failure  or  Want  of  Consideration 448 

Contesting  Will 592 

In  Criminal  Cases 718 

Is  on  the  People «  719 

Burglary. 

What  Constitutes 668 

Prima  Facie  case  of 668 

Intent  Charged  must  be  Proved 669 

What  Constitutes  a  Breaking 669 

What  Constitutes  an  Entry , J. .  669 

May  be  found  Guilty  of  larceny 670 
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BrmoLAKT—  Confinued, 
Proof  of  Identity . 

Must  be  proved  beyond  Reasonable  Doubt 735 

Garb  and  Diligencb. 

Ordinary  Care  and  Diligence,  what 96 

Reasonable  Care  and  Caution,  what 867 

Musi  be  Proportionate  to  Known  Danger 367 

Reas^onnble  Caro  Required 847 

Plaintiff  aiTist  exercise  Reasonable  Care 84 

Cap^iebs — Common  Carriers 87, 119 

Character. 

Good,  Presumed 651 

Proof  of  Good 651 

Former  Good  Character 651 

Omission  to  Prove 651 

Effect  of 651 

Always  Proper 652 

Guilt  notwithstanding 658 

Chattel  Mortgage— i^raurf«  against  Creditors 224 

Chiij)Rbk. 

Father  Entitled  to  Earnings  of  Minor 816 

Contributory  N'^Tligence  of 415 

Goods  furnished  Minor  Child 60 

Father  may  Emancipate  Minor  Child 627 

Minor  can  Disaffirm  Contract,  when 628 

Circtumstantial  'EtYiDis.THC^— Evidence 628 

Commission  Merchants. 

Are  Agents 120 

Good  Faith  Required « ..  120 

Degree  of  Care  Required 121 

May  Conform  to  Rules  of  the  Market 121,  122, 123 

Must  Conform  to  Rules  and  Usages 128 

Margins 128,  124 

Factors'  Lien-. 124 

Right  to  Sell  Without  Permission 125 

When  may  not  Sell 125 

Selling  without  Orders 126 

Account  Slated 126 

Presumed  to  Conform  to  Custom  and  Usage 127 

Real  Estate  Brokers T 127 

Contracts  Illegal 129,130 

Contracts  Legal 130, 131 

Common  Carriers — Of  Passengers  and  Baggage Ill 

Common  Carrier  Defined ,  111 

Injury  primafaeie  Evidence  of  Negligence 111,112 

Degree  of  Care  required  of  the  Carrier 113, 114 

60 
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CoAtMON  CAnnTRmi'-Continued. 

Degree  of  Care  required  of  the  Passencrcr 115 

Passenger  takes  all  Risks  necessarily  incident  to  the  Mode  of 

Conveyance 117 

Jumping  from  the  Cars  not  Negligence,  when 115 

Jumping  from  the  Cars  Negligence,  when 116 

Not  an  Insurer  against  Accident 116 

Liability  for  Baggage ♦. . .  117 

If  a  Trunk  contains  Articles  of  special  value  Carrier  should  be 

Notified :.  118 

Not  bound  to  Inquire  as  to  the  Contents  of  a  Trunk 118 

Placing  Valuables  in  the  hands  of,  as  Baggiige.  is  a  Fraud. . . .  118,  119 

Liability  for  Baggage  terminates,  when 119 

0/ Goods 87 

Who  is  a  Common  Carrier 88 

Liabili*^y  of  Common  Carrier 88 

Law  of  the  State  where  the  Goods  are  dolivored.  governs 88 

Liable  for  all  Loss  except  by  Act  of  God,  etc 88,  89 

What  is  meant  by  Act  of  God 89 

What  is  not  an  Act  of  God 89 

Inevitable  Accident,  what 89 

Must  use  Reasonable  Care  to  Avoid  Injury  by  Act  of  God .....  90 

Written  Receipt  not  required 90 

Line  Made  up  of  Several  Carriers 90,  91 

When  liability  of  Carrier  commences 92 

Liability  Continues  how  long 92,  93 

If  Goods  are  not  Delivered  to  Consignee  they  must  be  Stored..  94 
Rjiilroad  Companies  are  not  Bound  to  Deliver  to  Consignee 

Personally 95 

Duty  and  Liability  of  Express  Companies 95 

Care  Required  of  a  Warehouseman 96 

What  is  Ordinary  Diligence  and  Care 96 

Must  Carry  within  a  Reasonable  Time 97 

First  Carrier  Liable  for  Loss 91 

Shipping  Perishable  Goods 97,  98,  99 

Receipt  prima  facie  Evidence  of  Goods  in  good  order 99,  100 

What  Contract  Bill  of  Lading  Implies 100 

Bill  of  Lading  not  Conclusive  of  Condition 100 

Carrier  does  not  Insure  Condition  of 101 

Can  only  restrict  Common  Law  Liabilities  by  contract 101 

Lf'g-al  duty  of.  Imposed  by  Law 101 

Exemption  Clause  in  Receipt  not  Binding 102 

Exemption  Clause  Binding  if  agreed  to 102 

Shipper  will  be  Presumed  to  Agree  to  Exemption  Clause,  when  10? 

Burden  on  Carrier  to  Show  Loss  within  Exemption 103 

Liability  not  Limited  by  Notice 103 

Receipt  Evidence  of  Exemption 103 

Must  Exercise  Reasonable  Care  to  prevent  Loss  within  Exemp- 
tion   104 
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Common  CARm^mB— Continued. 

Shipper  Bound  by  Receipt,  when 104 

Shipper  not  Bound  by  Notice  Printed  on  Receipt 104 

Cannot  Restrict  Liability  arising  from  Negligence 105,  106 

Burden  of  Proof,  Damaged  Goods 106 

Of  Livestock 107 

Duties  and  Liabilities  of -     107 

What  care  Required  of 107,108 

Injuries  without  Carrier's  Fault 108 

Care  Required  of  Carriers  of  Hogs 109 

Degree  of  Care  Required  to  Avoid  Delay 109 

Suit  by  Carrier  for  Freight  and  Charges 109, 110 

Oarrier^s  Lien 110 

Composition  Agreement. 

Party  not  Bound  by  Offer  to  Compromise 47, 631 

Concealing  Stolen  Propkrty 776 

Condemnation  op  Land 136 

Measure  of  Damages •. 136 

Compensation  Irrespective  of  Benefits 137 

Damages  not  Allowed  for  Part  not  Taken 137 

Compensation  Covers  What  Injuries 138, 139 

Appropriation  of  Streets 141 

Condonation — Diroree 177 

CoNPEssiONS  IN  Criminal  Cases— Endence 641 

Consideration — Contract 149 

Conspiracy. 

Defined 671 

Usually  Proved  by  Circumstances 671,  712,  713,  714 

Proof  of  Formal  Agreement  not  Necessary 671 

Sufficient  Proof  of  Common  Design 672 

Who  are  Deemed  Guilty 672 

No  Overt  Act  Necessary 672 

Common  Design  or  Purpose  Must  be  Proved 673 

Conspiracy  to  Commit  an  Assault '. 673 

Participants  after  Conspiracy  is  Formed 672 

Conspiracy  to  Cheat,  etc 674 

•*          *'    Overthrow  the  Law 711 

"           ••    Excite  People  to  Violence 712 

Offense  Committed  when  Parties  Further  the  Original  Plan..  714 

Contesting  Wujjb— Wills 589 

coxtntebfeiting 776 

Continuance. 

Affidavit  for 47 

Contracts 145 

Capacity  to  Contract 146 

Drunkenness  as  a  Ground  of  Avoidance 146 
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Fraud  and  Circumvention  in  Procuring-Execution  of 147 

Sifrnature  Procured  by  Fraud 147 

What  Constitutes 148 

The  Minds  of  the  Parties  must  Meet 148 

Need  not  be  any  Formal  Acceptance 148 

Of  Sale,  what  is 148 

Consideration  Necessary 148 

What  is  Consideration 149 

One  Promise  is  a  Good  Consideration  for  Another  Promise ....  149 

New  Promise  to  Perform  Legid  Obligation 149 

WTien  Promise  to  Receive  Fait  Payment  is  without  Considera- 
tion   149 

Partial  Payment  by  Stranger,  etc 160 

Construction  of 150 

Performed  as  Modified  by  Parol IIQ 

Right  to  Rescind  for  Fraud 151 

Right  to  Rescind  for  Mistake  of  Fact 151 

Notice  of  Intention  to  Rescind  must  be  Given 152 

Rescinding  by  Mutual  Consent 152 

Rescinding  for  Non- performance 152 

When  may  Recover  for  Partial  Performance 153 

Hardship  will  not  Excuse  Non-performance 154 

Act  of  God  will  Excuse,  what  is 154 

Burden  of  Proving  Breach  of 154 

Made  on  Sunday  are  Valid 154 

Made  on  Sunday  not  Void  but  Voidable 154, 155 

Subscription  Paper 158,  159 

For  Labor,  Presumed  to  Continue,  when 629 

Custom  and  Usage  enter  into 1&3 

Building  Contract. 

Certificate  of  Architect 164 

Marriage. 

How  Proved 155 

No  Actual  Promise  need  be  Shown 165,  156 

When  Offer  to  Perform  is  not  Necessary 158 

Unchastity  no  Defense,  when 156 

Desirability  of  Party  Should  Not  be  Considered  by  Jury 156 

Breach  of  Promise,  how  Proved 156 

Promise  Obtained  by  Fraud 167 

Contposiiion  Agreement 169 

Good  Faith  Required 169 

Secret  Agreement  R<;nders  Void  as  to  others 160 

Sale  of  Personal  Properly, 

Futurfe  Delivery 160 

No  Demand  for  Delivery  Nned  be  Made,  when 161 

Only  Act  of  God,  etc.,  will  Excuse  Non- performance 162 

Plaintiff  Must  Show  Readiness  to  Perform 162 

Measure  of  Damages 162, 163 
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CoNTH  ACTS— Cow  tin  ued . 

Tender  of  Performance 163 

What  Excuses  Performance 162 

Payment  and  Delivery  Concurrent  Acts 163 

Option  Contracts, 

Option  Contract  Defined 129 

Option  Contract  is  Prohibited  by  Law 129 

Custom  and  Usage  Enter  into  and  Form  a  Part  of,  when 163,  127 

Corporations, 

Suit  against,  How  to  be  Tried 44 

Witnesses  for,  How  Regarded 44 

Qoxmnxii— Statements  qf 49 

Court. 

Remarks  by,  in  Presence  of  Jury 13 

Credibility  of  Witnesses— TFt/ne*« 80 

Criminal  Cases. 

Rule  of  Evidence  in 720 

Where  Evidence  Fails  to  Establish  Guilt 720 

Mere  Prohibilities  not  Sufficient 721 

Personal  Opinion  of  Juron 721 

Custom  and  Usage — Commission  Merchants 120 

Enter  Into  and  Form  Part  of  a  Contract 163 

To  be  Binding  Must  be  Generally  Known  and  Established ....  163 

Factors  are  Presumed  to  Conform  to 127 

Damages — Measure  qf  Damages 842 

Deadly  Weapon. 

Defined 667 

Debt  on  Bond 80 

Presumption  from  P  oof  of  Signature 80 

Sureties  Bound  by  Action  of  their  Principal 81 

Extent  of  Agents'  Authority 83 

What  is  Proved  by  the  Record  in  Replevin  Suit 83,  84 

Dedication — Highways 248 

Deed. 

Takes  Effect  from  Time  of  Delivery 85 

What  Constitutes  Delivery 85 

No  Particular  Form  or  Ceremony  Necessary 85,  86 

Need  not  be  Delivered  to  the  Grantee  Personally 86 

Must  be  Both  Delivered  and  Accepted , 86 

Not  NeceMsary  to  Transfer  Adverse  Possession 189 

Title  to  Real  Estate  can  only  be  Conveyed  by 181 

Priority  of 182 

By  Way  of  Mortgrage 183 

Dependant  in  Criminal  Cases. 

Omission  to  Testify 723 

Ruleasto  Credibility 714 

Jury  have  no  Right  to  Disregard 724 
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Dependant  in  CRniiNAL  Cases — Continued. 

Verbal  Admissions  of 724 

Anarchy,  Dangerous  Views 725 

Burden  not  on  Defendant T^^ 

Delivery. 

Of  Official  Bond 86 

Of  Deeds 85 

Demand  and  Refusal. 

Demand  Need  not  be  Made»  when 557,  477 

Wliat  Constitutes 430,  563 

No  Particular  Form  of  Words  Necessary 480,  563 

Must  be  made  by  Party  Authorized 563 

Demand  by  Agent 564 

Ground  of  Refusal  must  be  Specified 564 

What  Essential  to  a  Demand 480 

Evidence  of  Conversion 556 

When  Demand  not  Necessary  in  Trover 557 

Depaetino  from  the  State — Attachment. 76,  77 

Desertion — Divorce 166 

Distraining  Stock— Beplevin 489 

Divorce. 

Residence  and  Desertion 166 

Domicile  of  Husband  is  that  of  the  Wife 166 

Husband  has  Right  to  Select  the  Residence 167 

Abusive  Language  Provocation  for  Wife  lea\^ng 167 

When  Desertion  the  only  Issue 167 

Separation  by  Mutual  Consent 167 

Absence  Alone  not  Proof  of  Desertion 167 

Desire  for  Reconciliation  after  Separation  by  Mutual  Consent.  168 

Refusal  to  Become  Reconciled,  Desertion,  when 168 

When  Refusal  to  Become  Reconciled  not  Desertion 168 

Adultery  as  a  Ground  for 170 

Adultery  Must  be  Proved 170 

Extreme  and  Repeated  Cruelty  as  a  Ground  for 171 

Drunkenness  and  Threats 171 

Personal  Violence  Must  be  Shown , . .  172 

In  Some  States  not  Necessary 172 

Acts  of  Cruelty  Must  be  Repeated 173 

Acts  of  Cruelty  Must  be  Recent , 173 

Reason  to  Fear  Cruelty  Must  Exist  When  Bill  is  Filed 174 

Acts  of  Cruelty  Provoked  by  Complainant 175 

Cruelty  Provoked  by  Refusal  to  Cohabit. 176 

H^'steria 176 

Laboring  under  a  Delusion 177 

Bunlen  of  Proof 177 

Condonation 177, 178 

Desertion, 

Grounds  of,  by  Wife 169 
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Divorce — Continued. 

Adultery,  Excuse  for 169 

Cruelty  as  an  Excuse  for 169 

Acts  of  Cruelty  must  be  Apprehended  at  the  Time 170 

Doubt. 

Reasonable,  Defined 645 

As  to  Which  of  Two  or  More  Persons  is  Guilty 649 

Dbunkenness. 

Dolined 738 

As  Affecting:  Capacity  to  Contract 146 

As  a  Ground  of  Avoidance  of  a  Contract 146 

Shown  in  Mitigation  in  Slander ' 340 

No  Justification  in  Trespass 529 

As  Affecting  Testamentary  Capacity 597 

Insanity  Produced  by  Drunkenness 597 

As  Affecting  Intent  in  Criminal  Cases 687 

No  Excuse  for  Crime 700 

Duress — Negotiable  InFtt'uments 459 

Ejectment. 

Only  Lppral  Titles  Involved 180 

One  in  Possession  of  Real  Estate  Presumed  to  be  Owner 180 

Paper  Title  shown  by  Plaintiff 180 

Right  to  Possession  must  be  Shown 180 

Title  can  only  be  Convey  ed  by  Deed 181 

Title  Deduced  from  a  Common  Source 181 

Both  Parties  Claim  under  same  Person 181 

Priority  of  Deeds 182 

Visible  Monuments  Control  Courses  and  Distance 182 

Boundary  on  Watercourse 182 

Boundaries  a  Question  of  Fact  for  the  Jury 183 

Plaintiff's  Deed  by  way  of  Mortgage 183 

Possession  prima  facie  Evidence  of  Title 184 

Defendant  need  not  show  by  what  Right  he  holds  Possession 

until  Plaintiff  has  shown  Title 184 

First  Possessor  has  the  Better  Title 185 

Deed  from  Party  in  Possession  Claiming  Title 185 

Adverse  Possession  in  Ejectment, 

Title  by  Prescription,  without  color 185 

Must  be  Hostile  in  its  Inception 186 

Permissive  Possession  not  Hostile 186 

Possession  Subservient  to  the  True  Owner 187 

Presumed  to  be  under  Legal  Title 187 

Paper  Title  not  Necessary ,  188 

Possession  by  Successive  Holders 188 

Deed  not  Necessary  to  Transfer  Possession 189 

Temporary  Line  Fence 189 

Line  Fence  Agreed  upon , 190 

Agreed  upon  by  Mistake 190 
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E  J  ECTMKNT — Con  tiftued, 

PosKession  under  Colcr  of  Title 191 

Burden  of  Proof —Limitations 191 

What  must  be  Shown  under  Limitation  Law 192 

What  Constitutes  Possession 193 

Possession  not  under  Color  of  Title  194 

Inclosure  by  Natural  Objects 194 

Payment  of  Taxes,  Seven  Years — Illinois 191 

Possession  of  Woodlands 193 

Possession  Accord  injj  to  Boundaries  in  Title  Papers 195 

Notice  by  Possession 196 

Embezzlem/nt 75 

See  Larceny 747 

Eminent  Domain 136 

Estoppel. 

G'ineral  Rule 197 

Intention  Nc  t  filssential 198 

Knowinffly  Permitting  Another  to  Deal  with  Property  as 

Owner 198 

Representations  by  the  Acts  of  a  Party 199 

R  ^presentations  must  be  Acted  on ]  99 

Must  be  a  Fraudulent  Purpose  or  Result 199 

Injury  Must  be  Shown 200 

Holding  Oneself  out  as  Partner 467 

Permitting  One  to  Hold  Himself  out  as  Agent 650 

Evidence. 

Preponderance  of,  how  Determined 88,  .S9,  40 

Negative,  What  is  Not 41,42 

Preponderance  of,  Sufficient  in  Suit  for  Side  of  Intoxicating 

Liquors 276 

Weight  of,  a  Question  of  Fact  for  the  Jury 81 

Weight  of— Degree  of  Proof  in  Criminal  Cases, 

Presumption  in  Favor  of  Innocence 634 

Every  Allegation  Must  be  Proved  beyond  a  Reasonable  Doubt  634 

Prisoner  Entitled  to  Every  Reasonable  Hypothesis 634 

Probability  of  Guilt  not  Sufficient .'. 635 

Preponderance  of,  not  Sufficient 635 

Jury  Should  Consider  all  the  Evidence 635 

The  Guilty  Ninety- Nine 636 

Better  that  many  Guilty  Persons  Escape,  etc 686 

Jury  Should  Endeavor  to  Reconcile 636,  723 

Want  of  Motive 686 

Accused  Need  Not  Testify 636 

Failure  to  Testify  no  Presumption  against,  etc 636 

Testimony  of  Accused  to  be  Weighed  by  the  Jury 637 

The  Defendant  as  a  Witness 637 

Testimony  of,  should  be  Considered • 638 

Cit'cnmsfantial, 

Competent,  etc 638 
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Evidence— Con/ifi  ued. 

Defined 639 

Must  all  be  Consistert  with  Guilt,  etc 6139 

Must  all  be  Inconsistent  with  Innocence 639 

Circumstantial  Evidence  Defined 714 

What  will  Justify  Inference  of  Guilt  from 722 

When  Conviction  is  Souj?ht  upon 724 

Degree  of  Certainty  Required  from 640 

One  Fact  Inconsistent  with  Guilt 640 

Direct  Evidence  Not  Required 641 

Must  Exclude  every  Reasonable  Hypothesis  of  Innocence 640 

Admi8Si07is  and  Confessions  in  Criminal  Cases. 

Must  all  be  Taken  Together 641 

Must  be  Treated  Like  Other  Evidence 641 

Out  of  Court  be  Received  with  Caution 642 

Effect  when  Corroborated 642 

When  Sufficient  to  Convict 642 

Testimony  of  Accomplice  to  be  Received  with  Caution 643 

Fabricated  Testimony  Explained 643 

Contradictory  and  Inconsistent  Statements 644 

One  Witness  Sufficient,  when 644 

Crime  Charged  must  be  Proved 644 

Statement  of  Prosecuting  Attorney  not  Based  on  Evidence. . . .  644 

Reasonable  Doubt  Defined 645 

In  Circumstantial  Evidence 647 

In  the  Anarchists'  Case 715 

Rule  of  Reasonable  Doubt  does  not  Extend  to  Each  Link  in  the 

Chain  of  Testimony 647 

Duty  of  Jury  to  Determine  Doubts 646 

Attempt  to  Esi-^pe,  how  Considered 647 

Execution. 

Conclusive,  when , 480 

Indorsement  Conclusive,  when 480 

Justification  under 481 

Interest  of  Joint  Owner  Taken  on 481 

lien  of  by  Statute 482 

Faiak  Imprisonment — Trespass 530 

False  Pretenses 776 

Fences. 

Line  Fence  Agreed  upon 190 

Inclosed  by  Natural  Objects 194 

Railroad  Track  to  be  Fenced 387 

What  a  Sufficient  Fence — 548 

Owner  Bound  to  Fence  Against  What — See  Trespass 550 

Foi^ciBLE  Entry  and  Detainer 

Title  not  Involved 201 

Entry  by  Force  not  Necessary 202 

Entry  by  Force  or  Threats  Essential 202 
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FoRCTBTiE  Entry  and  Detainer — Continued. 

The  Real  Question  in  Issue 203 

Possession  by  Tenant 204 

What  Constitutes  Possession 205 

Possession  Must  be  Actual  and  Real 205 

What  not  Possession 206 

Burden  of  Proof 207 

Forgery 777 

Fraud. 

Ip  Never  Presumed  without  Proof 232 

Right  to  Rescind  Contract  for 151 

Of  Piirtner  Binds  the  Firm,  when 471 

Against  Creditors, 

Sale  with  Intent  to  Defraud  Creditor^? 212 

Fraudulent,  Though  for  a  Good  Consideration,  when 212 

Must  be  a  Change  of  Possession 212 

Retaining  Posf^ession  after  Sale,  Fraud  x^er  se 213 

Must  be  Outward  Visible  Signs  of  Change  of  Possession 213,  214 

Priority  of  Possession  under  Execution 215 

Retaining  Possession — Presumptive  Evidence  of  Fraud 215 

Good  Faith  a  Question  for  the  Jury,  when 216 

Possession  Evidence  of  Ownership •  2i6 

Posses.sion  not  Evidence  of  Ownership,  when 217 

Only  Such  Change  Required  as  Can  Reasonably  be  Madi 217 

Property  in  Possession  of  Third  Person 218 

S^Tiibolical  Delivery 218 

Possession  miiy  be  by  Agent 218 

Possession  of  Growing  Crops 219 

Temporary  Possession  of  Vendee 219 

Temporary  Possession  of  Vendor 483 

Person  Indebted  may  Sell  his  Property 219 

Sale  to  Relatives  not  Necessarily  Fraudulent 220 

Debtor  may  Transfer  Property  in  Payment  of  Debts 220 

Sale  on  Credit 221 

Debtor  may  Prefer  Creditor , 2*21 

Preferring  Wife  as  Creditor 222 

Purchaser  must  be  Chargeable  with  Notice  of  Fi-aud 222 

Creditor  not  Affected  by  Know  ledge,  when 223 

What  is  Sufficient  Notice  of  Fraudulent  Intent 223 

Honest  Intent  Presumed 223 

Chattel  Mortgages  as  against  Judgment  Creditors, 

Good  between  the  Parties  without  Recording 224 

As  to  Creditors  must  be  Acknowledged  and  Recorded 224 

Mortgagee  must  see  to  Statutory  Requirements 225 

Acknowledgment  and  Recording,  how  Proved 225 

Mortgagee  must  Take  Possession,  when 225 

Fraudulent  Mortgage  Void 225 

Note  for  More  than  Amount  Due 226 
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Fraud — Continued. 

Mortgage  of  Stock  of  Goods 226 

Both  Parties  must  Intend  the  Fraud 227 

Good  Faith,  how  Proved 227 

Intent  to  Defraud  must  Exist  at  the  Time 227 

Subsequent  Acts  will  not  Render  Void 227 

Sales  by  Mortgigor 228 

Mortgage  to  Secure  Future  Advances 228 

Pof^session  by  Mortgagee 229 

Possession  by  Mortgagor  after  Default 229 

Mortgage  to  Secure  Contingent  Liability ,  229 

Taking  Possession  before  Debt  Due 230 

Sale  by  Mortgagor  for  Benefit  of  Mortgagee 230 

Fraud  and  Circumvention  in  Procuring  Contract 

Fraud  and  Circumvention  in  Procuring  Note — See  Negotiable 

Insirutnents 451 

Fraud,  Falsb  Rkpresentations,  etc. 

False  Representations 231 

Proof  of  Fraud 232 

Never  to  be  Presumed 232 

Degree  of  Proof  Required 233 

Representations  must  be  of  the  Past  or  Present 233 

Must  be  Designed  to  Injure 233 

Injury  must  be  shown 233 

Scienter  must  Appear  from  the  Evidence 234 

Expression  of  Opinion 234 

Each  may  Exalt  Value  of  his  own  Property 235 

All  Statements  as  to  Value  of  Property 235 

Representation  as  to  the  Law 235 

Mere  Silence  is  not  Fraud,  when 235 

Purchaser  Knowing  Himself  Insolvent 236 

Purchaser  must  Exercise  Reasonable  Care 237 

Purchase  with  Intent  not  to  Pay 236 

Drawing  Check  without  Funds 236 

Sale  of  Personal  Property — Concealed  Defects 236 

Contract  Procured  by  Fraud 237 

Stating  as  True  when  a  Party  has  no  Reason  for  Belief 238 

Suit  for  Fraud — What  must  be  Proved 239 

All  the  Representations  need  not  be  Proved 239 

Action  not  on  the  Contract 240 

Co-Defendant  not  Guilty 240 

Sales  Procured  by  Fraud , 240 

Right  to  Rescind 241 

Sales  not  Void  but  Voidable 241 

Contract  may  be  Ratified,  How 241 

What  is  Ratification 242 

Innocent  Purchaser  from  Fraudulent  Vendee 242 

Purchaser  without  Notice 243 

Goods  Transferred  in  Payment  of  Debt 243 
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Fraud,  Faijsb  Represkntations,  ktc,— Continued, 

Attaching  or  Execution  Creditor 244 

Purchfuser  must  Exercise  Reasonable  Caution 244 

Every  False  Atfirmation  does  not  Amount  to  Fraud 544 

A  Party  only  Bound  to  use  Reasonable  Caution 245 

Shipping  Valuables  as  Baggage  is  a  Fraud  on  the  C.irrier 118 

Must  be  Discovered  Before  the  Statute  of  Limitations  begins  to 

Run 293 

Good  Faith  Presumed 78 

Growing  Crops. 

Possession  of 219 

Title  in 288 

When  Personal  Property 484 

L'^vy  on  and  Taking  Possession 484 

Officer  Selling 540 

Guarantor — Negotiable  Instruments 434 

Habitual  Criminaijs 778 

Highways. 

flow  Created 246 

Presumption  from  Laying  out  and  Working 247 

Existence  of,  how  Proved 247 

Condemnation,  how  Proved 247 

Actual  Location  must  Prevail 247 

Monuments  Control  Courses  and  Distances 247 

What  is  Prima  Facie  Evidence  of  Location 248 

Collision  on 859 

Dedication, 

What  Constitutes 248 

What  is  Meant  by 248 

Must  be  Made  by  Owner 249 

No  Particular  Ceremony  Required 249 

Ko  Specific  Time  Required 249 

Mu6t  be  Accepted 249 

Owner  must  Intend  to  Dedicate 250 

Binding  on  the  Owner  and  all  Claiming  under  Him 250 

By  Sale  of  Lots  Bounded  on  Streets 251 

Prescription, 

What  is 261 

Travel  must  be  Confined  to  Particular  Route 252 

Appropriation  of. 141, 144 

Highway  Crossing — Negligence  hy  Railroad  Companies 401 

Homicide. 

Generally 677 

Murder  Defined 677 

Express  Malice  Defined 678 

Implied  Malice  Defined 678 

Presumption  from  Killing 678 

Voluntary  and  Involuntary 678 
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HoHTCTDE — Continued. 

Involuntary  Kiiling,  in  the  Commission  of  a  Crime 678 

Blow  with  a  Deadly  Weapon ,   679 

Blow  with  a  Deadly  Weapon,  no  Considerable  Provocation. . .  680 

Words  no  Sufficient  Provocation 681 

Party  Intends  Natural  Hesults  of  his  Acts 695 

Cause  of  the  Death  Must  be  Proved 681 

Wound  noc  Necessarily  Fatal 681,  682 

Murder  in  the  First  Degree 683 

Murder  in  the  Second  Degree 683 

Elements  of  Murder  in  First  Degree 684 

Killing  Willfully,  etc 684 

No  Length  of  Deliberation  Required 685 

Premeditated  Design 686 

Premediated  Design,  Mutual  Combat 687 

Intoxication  Affecting  Intent. . . . , 687,  700 

DrunkennefB  no  Excuse  for  Crime , 687,  700 

Murder  by  Poisoning 688 

Death  Hastened  by  Poisoning 689 

How  Proved  by  Circumstantial  Evidence 689 

Must  Exclude  every  Reasonable  Hypothesis,  etc 689 

Doubt  as  to  which  of  Two  or  More 689,690 

Circumstances  Pointing  Strongly  to  some  Other  Person 689 

"                  ••        toSuicide 690 

Manslaughter 

Words  of  Provocation  will  not  Reduce  Murder  to  Manslaughter  690 

Verdict  may  be  for  Manslaughter 691, 692 

Verdict  may  be  for  Lesser  Crime 691 

Voluntary  and  Involuntary  Defined 692, 693 

Malice, 

Defined 694 

Presumed,  when 694 

Aforethought 694 

Implied,  when 695 

Malice  Denotes  any  Wicked  or  Corrupt  Motive 694 

Intent,  How  Proved 695 

Insanity. 

Test  of  Criminal  Responsibility 696 

When  not  Responsible 677 

Different  Rules  as  to  Burden  of  Proof 697 

Reasonable  Doubt  as  to  Sanity 698 

Sanity  Presumed 698 

Impulse  of  Pascsion  no  Defense •  698 

Act  must  be  in  Consequence  of,  etc. 699 

Partial 699 

Must  be  the  Efficient  Cause 699 

Test  of 699 

Drunkenness 700.701,702 

Sel/'Defense. 

Danger  Need  Not  be  Real 703 
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RoyncwE—Confinued. 

Force  may  be  Resisted  by  Force 705 

Assailant  Retiring  from  the  Fight 705 

Defense  of  Habitation « 706 

Attack  Provoked  by  Defendant 787 

Danger  Must  be  Reasonably  Apparpnt 703,  707 

Reasonable  Doubt  as  to  Apparent  Danger 707,  703 

Husband  and  Wife — Married  Women 310 

Identity,  Proof  of. 650 

Indictment. 

Only  a  Mere  Accusation 719 

Impeachment  of  Witness 33 

Innocent  Purchaser. 

From  Fraudulent  Vendee 242 

Without  Notice 242 

Taking  Note  as  Security 430 

Taking  Note  in  Payment 430 

Assignee  with  Notice  from  Assignee  without 431 

Insanity. 

Insane  Delusion 610 

As  Affecting  Criminal  Responsibility 699 

Partial 595 

See  Homicide 677 

*•  Wills,  Contesting 589 

Instructions. 

Their  Form  and  Requisites 7 

Statute  of  Illinois 8 

**  Colonido 8 

'•        "  Minnesota 9 

"        *•  Missouri : 9 

"        "   Nebraska 9 

••        **   Kansas 10 

"        **   Iowa 1 

•*        "  Indiana I 

**        '*  Michigan 1 

"        "  Ohio 1 

**        ••  Wisconsin 1 

'•        "   Dakota 10 

•*        *•  Arizona 11 

Must  be  in  writing 13 

Improper  for  Court  to  Make  Remarks 13 

In  Writing  may  be  Waived 14 

Court  may  Instruct  without  Being  Asked 14 

Duty  of  Court  to  Instruct 14 

Should  be  Clear,  Accurate  and  Concise 15 

Should  not  be  Argumentative 15 

Should  be  Confined  to  Matters  of  Law 16 

Should  not  Submit  Questions  ot  Law  to  the  Jury 16 
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Instt?  rcTiONS — Co  » (imted. 

Degree  of  Care  Required  in  a  Given  Ca«^ei8  aQneBtion  of  Law,  16 

Abs'ract  Propositions  of  Law  Should  Not  be  Given,  when. . ..  17 

Should  not  Iprnore  Facts  Proven 17 

Should  not  Give  Undue  Proujinence  to  Portions  of  the  Evidence.  18 

Should  not  Give  prominence  to  Unimportant  Facts 18 

Should  be  Given  When  There  is  any  Evidence,  etc 18 

Must  not  Assume  Facts  Not  Admitted 19 

Facts  not  Controverted  may  be  Assumed 19 

May  Assume  What  the  Law  Presum»^8 20 

When  all  Material  Allepsitions  are  Proved 20 

Construction  of  Contracts 21 

Should  be  Confined  to  the  Ibpucs  Being  Tried 22 

Should  be  Pa««ed  on  the  Evidence 2*2 

One  Instruction  may  be  Limited  by  Others 23 

Should  1)6  Considered  all  Together 23 

Error  Will  not  Always  Reverse 24 

Must  be  Construed  in  Connection  with  the  Evidence 24 

When  Error  Will  Rt'verse 24 

Should  be  Harmonious 25 

Must  Require  the  Jury  to  Believe  from  the  Evidence 25 

Need  not  be  Repeated,  when 26 

Instructing?  as  in  Ca*<e  of  Non-suit 26 

Error  in  Admitting  Evidence  Obviated  by 27 

When  not  Obviated  by 27 

Effect  of  Evidence  Limited  by 27 

Jury  may  Come  in  for  Further  Instructions 28 

The  Giving  of  Further  Instructions  is  in  the  Discretion  of  the 

Court 28 

Court  may  Limit  the  Time  for 28 

In  Criminal  Cases,  Jury  are  the  Judges  of  the  Law  and  Facts.  28 

Insurance. 

Duty  of  the  Court  to  Interpret  the  Policy 263 

Suit  to  be  Brought  within  Twelve  Months 253 

Non-Payment  of  Premium 254 

Estoppel  by  Uniform  Course  of  Business 255 

Application  is  Made  a  Warranty 255 

Warranty  as  to  Amount  of  Incumbrance 255 

Fraud,  Knowledge  of  Agent  of  the-  Company 257 

Condition  as  to  Other  Insurance 258 

Other  Insurance  known  to  the  Defendant 260 

Representations  as  to  Incendiarism 260 

Warranty  as  to  Title 261 

Non-compliance  with  Conditions 261 

Furnishing  Proof  of  Loss 262 

Waiving  Proof  of  Loss 264 

Condition  to  Render  Account  of  Loss  Forthwith 266 

Promises  Becoming  Unoccupied 267 

Premises  Temporarily  Vacant 268 

False  Swearing  in  Proofs  of  Loss 269 
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Intent. 

When  Material  in  Trespass 536 

In  Criminal  Cases — A  sftault  unfh  Intent,  etc 669 

Felonious  Intent — Larceny 7d9 

Party  Presumed  to  Intend  Natural  Results  of  his  Acts 695 

Intoxicating  Liquors— Ctt^7  Damages. 

Suit  by  Wife,  Statutory  Provisions 270 

What  must  be  Proved 271 

Defendants  Jointly  and  Severally  Liable 271 

Sufficient  if  the  Liquor  Sold  Contributed 271 

Owner  of  Premises  not  Liable,  when 272 

Suit  agiiinst  Saloonkeeper  and  Owner  of  BuiMing  Jointly 272 

Propriety  of  the  Law  not  a  Question  for  the  Jury 273 

Burden  of  Proof,  whi\t  must  be  Proved 273 

Proximate  Cause,  what 274 

New  or  Intervening  Cause 275 

Preponderance  of  Evidence  Sufficient , 276 

Good  Faith  not  a  Mitipration,  when 276 

Verdict  must  be  Founded  on  the  Evidence 277 

S  lling  Liquor  without  License 730 

Joint  Wrongdoers — Aiders,  Abettors,  etc 654 

Jury. 

Have  no  Right  to  Disregard  the  Testimony  of  a  Witness  with- 
out Cause 33 

When  may  Disregard  Testimony  of  a  Witness 34 

Should  Reconcile  th'e  Testimony,  if  Popsible 35 

Weight  of  Testimony  a  Question  of  Fact  for  the 

Verdict  of,  to  be  Determined  by  the  Evidence  Alone 49 

May  Believe  Part  of  an  Admission  and  Reject  Part 45 

Propriety  of  the  Law  not  a  Question  for 273 

May  come  in  for  Further  Instructions 28 

In  Criminal  Cases  are  the  Judges  of  the  Law  and  Facts 28,  647 

In  the  Anarchists'  Case 716,  717 

Must  Take  the  Law  from  the  Court 591 

Not  to  Disbelieve  as  Jurors  if  they  Believe  as  Men 716 

Have  the  Right  to  Disregard  Instructions 717 

Not  to  Convict  on  Suspicion 718 

Judges  of  the  Credibility  of  Witnesses 721 

Duty  to  Scrutinize  all  Instructions 728 

General  Rule  of  Law  Governing  Juries 728 

Landlord  and  Tenant. 

The  Relation  must  Exist 278 

Suit  for  Rent 279 

Occupant  Liable  for  Rent,  when — Illinois 279 

Surrender  of  Premises,  How  effected 280 

Surrender  Must  be  Assented  to  by  Landlord 280 

Eviction  Stops  the  Rent ; 281 

Eviction  from  Part  of  Premises 281 
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Forcible  Expulsion  not  Necessary . , 281 

Acts  of  Trespass  not  Eviction. 282 

What  Constitutes  Eviction 283 

Landlord's  Lien  for  Rent — Illinois 283 

Levy  of  Distress  Warrant  not  Necef^sary  to  Perfect  Lion 284 

Lien  a^inst  Purchaser  from  Tenant,  when 284 

Tenant  Holding  Over — Contract  Implied 284 

New  Contract  Implied,  when 285 

When  not  Impl  ied 286 

Wrongful  Holdingf  Ovei^-lllinois 286 

Tenant  cannot  Deny  Landlord's  Title 287 

Landlord  not  Bound  to  Repair 287 

Title  to  Crops  is  in  the  Tenant 288 

Tenant's  Right  to  Remove  Fixtures 288 

Labceny. 

Crime  Defined 739 

Every  Material  Allegation  Must  be  Proved 634 

Rule  for  Determining  Value  of  Properly 751 

Value  Must  be  Proved 740 

Name  of  Party  Liijured  Must  be  Proved 740 

Special  Proi  erty  SuflScient : 740 

Identity  of  Accused 741 

Criminating  Circum'^t^mces  Proved 741 

Person  Having  Possession  of  Property  Must  be  Called  us  a  Wit- 
ness   741 

Taking  Must  be  with  Felonious  Intent 743 

Taken  under  Gaim  of  Right 744 

Possession  Obtained  by  Fraud,  with  Intent 745 

Money  must  be  Proved  to  be  Genuine 745 

Presumption  from  Possession  of  Stolen  Property 746 

Possession  Explained 747 

What  Constitutes  the  Taking  and  Carrying  Away 741 

Lost  Goods  Found 742 

Larceny  of  Estrays 743 

Venue  of  Conversion 750 

Forms  of  Verdict 751 

A$  Bailee. 

Meaning  of  the  Term 747,  750 

Felonious  Intent  Necessary 748 

Taken  with  Intent  to  Repay  Himself 748 

Levy  of  Execution. 

What  Constitutes 539 

Invalid,  when 539 

Colorable  Levy  Invalid 539 

LlBEI«. 

Libel  Defined 509 

Malice  Defined 509 

51 
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Li  BiiL—  Confhi  ued. 

Damages  Presumed 510 

Plea  of  Justification  Filed 510 

Malice  Presumed,  when 51 1 

Plea  of  Justification  an  Aggravation,  when 512 

Not  an  Aggravation 51*^ 

Mitigation  of  Damages 513 

General  Issue  Impliedly  Admits,  etc 514 

No  Plea  of  Justification  Filed 513 

Liberty  of  Speech— -Anarchists*  Case 711 

LlIiN. 

Of  Common  Carrier 110 

Factor '8  Lien 1 24 

Of  Landlord  for  Rt^nt— Illinois 283 

Levy  of  Distress  Warrant  not  Necessary 284 

Landlord's  Lien  against  Purchaser  from  Tenant 284 

Of  Judgment  and  Chattel  Mortgage 487 

Of  Warehouseman • 560 

Limitations. 

Statute  a  Bar,  when 290 

Payment  a  new  Promise 290 

When  the  Statute  Begins  to  Run 291 

Running  Accounts 291 

Absence  from  the  State 292 

Debt  Revived  by  New  Promise 292 

Must  be  a  Promise  to  Pay  the  Debt 293 

What  Amounts  to  a  Promise 293 

What  is  not  a  Promise 293 

Does  not  begin  to  Run  until  Fraud  Discovered 293 

Malice. 

How  Proved 295 

Express,  Defined 678 

Implied,  Defined 678 

Implied,  when 695 

Aforethought 694 

Presumed,  when 695 

Malicious  Mischief. 

Crime  Defin^^d 752 

Malice,  how  Proved 752 

Ownership,  how  Proved 752 

Ownership  Must  be  Proved  as  Alleged 753 

Injury  Must  be  Proved  as  Alleged 753 

Malice  Must  be  Proved 753 

Malice  against  the  Owner  Must  be  Shown 758 

Malicious  Pbosecutiok. 

What  Must  be  Proved 2% 

Want  of  Probable  Cause  must  be  Proved 296 

Charge  Must  be  Willfully  False 296 
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Malicious  Proskcutton — Continued, 

Arrest  without  Probable  Cause 297 

What  is  Probable  Cause 296 

Malice  may  be  Inferred  from  Want,  etc. 297 

Burden  of  Proof  on  the  Plaintiff , 299 

What  is  Want  of  Probable  Cvise 800 

Cannot  be  Inferred  from  Proof  of  Malice 800 

Not  Necessary  that  a  Crime  should  have  been  Committed 801 

The  Prosecution  Must  be  Ended 801 

Discharge  by  Justice 802 

By  Advice  of  Counsel 802 

Presumption  from  Good  Character 804 

Malpractice. 

Warranty  of  Skill,  etc.,  Implied 805 

Patient  Bound  to  Follow  Instructions 808 

Burden  of  Proof 808 

Ordinary  Skill  Defined 805,806 

Manslaughter — Ilominde 692 

Defined,  in  the  Anarchists'  Case 729 

Kf  AR0IK8 128 

Uarribd  Women. 

May  Own,  Manajre  or  Convey , .  810 

May  Employ  Husband  as  Agent 311 

When  Liable  for  Repairs  on  House 812 

May  Ratify  the  Act  of  Husband 812 

Husband  May  Give  to  Wife,  when 813 

When  Proc*»eds  of  her  Farm  Btilonar  to  Ilusb  ind 813 

What  not  Separate  Estate  as  to  Creditors 814 

Wife  may  Give  Property  to  her  Husband 316 

Husband  Entitled  to  Earnings  of  Minor  Children 816 

Work  and  Labor  by— Illinois 816,  817 

Husband  Liable  for  Goods  Furnished  Wife,  when 61 

Living  Separate  without  her  Fault 62 

Desertion  of  Husband  by 62,  68 

Master  aito  Servant. 

Master  Liable  for  Injury  to  Servant,  when 417 

Negligence,  Railroad  Companies .' 882 

Measitre  op  Damages. 

Generally,  How  Determined 842 

Death  from  Negligent  Act 820, 321, 322 

Death  from  Intoxication. 

Suit  by  Widow 822 

Damage  cannot  be  Given  for  Mortification  or  Mental  Suffering 

of  Wife 823 

Exemplary  Damages 823 

Damages  from  Intoxication  other  than  Death 884 

Personal  Injwi/* 

From  Defective  Sidewalk 3^5 
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MEAStiRB  OP  Damages — Continued, 

Damages  May  be  Allowed  for  Pt'rmanent  Injury 325 

Exemplary  Damages  in  Tort  Generally 827 

Exemplary  Damages  Defined 343 

False  Imprisonment, .  • . ; 844 

Fraud  and  Deceit, 

Not  Necessarily  Confined  to  Actual  Damage 885 

What  is  Actual  Damage 835 

In  Assault 

Exemplary  Damages 827, 848 

Aggravation  of  Damages..... 828 

Mitigation  of  Damages 829 

Exemplary  Damages  Not  Allowed,  when 829 

Landlord  and  Tenant. 

Premises  Not  Occupied— No  Rent  Paid 829 

In  Libel, 

Jury  should  Consider,  what 832 

Filing  Plea  of  Justification  an  Aggravation  of 840 

When  Not  an  Aggravation 840 

Mitigation  of 840 

Slander. 

Words  Actionable,  per  se 838 

Damages  Presumed,  when 839 

Pecuniary  Circumstances  of  Defendant 839 

Words  Spoken  in  Heat  of  Passion 839 

Drunkenness  in  Mitigation 840 

Plea  of  Justification  must  be  Filed  in  Good  Faith 840 

Exemplary  Damages  may  be  Given,  when 841 

Plaintiff  *s  Bad  Reputation  may  be  Shown 839 

In  Suit  on  Bond. 

Replevin 880 

In  Malpractice, 

Jury  should  Consider,  what 883 

In  Malicious  Prosecution. 844 

Marriage  Contract. 

Breach  of  Marriage  Contract 883 

In  Fraud  and  Deceit 885 

Exemplary  Damages  Defined 843 

Work  and  Labor. 

Part  Performance 886 

Contract  to  Deliver — Part  Performance 836 

Refusal  to  Deliver  Personal  Property 886 

Property  bought  for  Re-sale 837 

Refusal  to  Accept  Personal  Property 888 

Common  Carriers, 

Loss  of  Baggage.. 842 

Goods  Lost 842 

In  Breach  of  Contract  for  Future  Delivery    160 
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Measctik  of  Damages— Continued, 

In  Trespass. 

Good  Faith  in  Mitipraiion 533 

Exemplary  Damages 848 

In  Trover, 

Suit  by  General  Owner 662 

By  One  Having  Special  Property 662 

By  Lien  Holder 662 

Against  Lien  Holder. 663 

In  Warranty, 

On  Breach  of ; 688 

On  Entire  Contract' 

On  Breach  of 628 

For  Work  and  Labor 621 

MiBTAKB  OF  Fact. 

Right  to  Rescind  Contract  for 161 

MOTIVB. 

Want  of|  in  Criminal  Cases 636 

Municipal  Corporations. 

Liable  for  Unsafe  Conditions  of  Streets,  when 864 

Duty  Imposed  by  Law 866 

Duty  to  Provide  Guards  and  Notice 866 

Streets  Include  Sidewalks 866 

Accident  and  Negligence 866 

Reasonable  Care  and  Oiution,  what 867 

Care  must  be  Proportionate  to  the  Known  Dangler 867 

No  Liability  without  Negligence 868 

Slight  Negligence  will  not  Defeat  Recovery 869 

Degree  of  Care  required 870 

Negligence  of  Driver 870 

Not  Obliged  to  Open  Streets 870 

Do  not  Insure  the  Safety 870 

Liable  for  Negligence  of  Others,  when 871 

Not  Liable  for  the  Negligence  of  Others,  when 873 

Defective  Sidewalk — Notice  of  Presumed,  when 875 

Must  have  Notice,  Actual  or  Constructive 874 

Changing  Orade  of  Street, 

Injury  to  Adjoining  Property 876 

Liable  for  Want  of  Reasonable  Care  Only 876 

Contra 877 

Changing  Watercourses 878 

Measure  of  Damages 880 

Defective  Plan  of  Public  Improvement 877 

Sewer  out  of  Repair 879 

JAjSBJXEBr-Homicide 676 

Definition,  Anarchists'  Case 710 

Penalty,          ••             "     711 
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Nt0LIGE!TCE,  GrNEKALLY, 

Burden  of  Proof 346 

Deifree  of  Care  Required 847 

Ordinary  Care  Required 847 

Plaintiff  must  Exercise  Reasonable  Care 847 

Of  Servant,  Master  Liable  for 848 

Servant  must  be  Acting  within  Scope  of  Employment •  849 

Wrongrful  Act  of  Servant 850 

Must  be  Proximate  Cause 850 

Of  Contractor 851 

Contributory  ahd  Gross 852 

Comparative  Negligence 854 

Death  Caused  by 854 

Equal  Negligrence 857 

Injury  the  Result  of  Accident,  an.1 858 

Voluntary  Exposure  to  Danger 858 

Ordinary  Care  Defined 859 

Slight  and  Gross  Defined 859 

Collision  on  Highway 859 

0/ Common  Carrier, 

Injury  to  Passenger,  Prima  Facie  Evidence  of Ill 

Cannot  be  Avoided  by  Contract 101 

Not  Liable,  when 88 

Of  Railroad  Companies, 

Duty  to  Furnish  Safe  Machinery,  etc 882 

Liable  for  Torts  of  Servant 883 

Negligence,  per  se 883 

Plaintiff  must  Exercise  Ordinary  Care 883 

Right  to  Make  Rules 884 

Expelling  PiiAsenger 885 

Passenger  can  Only  be  Put  Off  at  Station 886 

Danger  from  Fire 861 

Injuries  to  Passengers 886 

Fencing  Track. 

Failure  to  Comply  with  the  Law,  Negligence  per  se 887 

Statutory  Provision 887 

Must  Exercise  Reasonable  Care  to  Prevent  Injury  to  Animals..  888 

Casual  Breach  in  Fence 389 

Stock  Unlawfully  Running  at  Large 891 

Obligation  to  Fence  not  Limited  to  Adjoining  Owner 892 

Cattle  Guards 8^3 

Plaintiff's  Contributory  Negligence 893 

Stock  Escaping  and  Running  at  Large 893 

What  must  be  Proved 893 

Rights  and  Liabilities  at.  Equal  and  Mutual 403 

View  of  Track  Obstructed  by  Weeds 405 

Care  Required  of  Travelers 406 

Care  Must  be  Proportionate  to  Known  Danger 407 

Coatributory  and  Gross  Negligence 408 
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Neijligence  per  se  in  Traveler 409 

Conduct  in  Presence  of  Sudden  D.inger 410 

Negligence  Charged  Must  Cause  Damage 411 

Injury  to  Stock  at 412 

Neglect  to  Ring  Bell  Pnma  Facie  Evidence,  etc 412 

Burden  of  Proof  as  to  Ringing  Bell 413 

Must  Exercise   Reasonable  Care  and  Watchfulness  to  Avoid 

Injuring  Stock 413 

Speed  through  Cities  Limited  by  Ordinance 414 

Speed  through  Cities  not  Limited  by  Ordinance 415 

Contributory  Negligence  of  Children 415 

Negligence  as  Regards  Children 417 

Injuries  hy  Fire, 

Prima  Facie  Negligence 394 

Reivsonable  Care  to  Prevent  Spread  of  Fre 394 

Must  Provide  Approved  Apparatus 395 

Dry  Weeds  and  Grass 397 

Care  Required  of  Land  Owner 897 

Degree  of  Care  Required  of  Company 399 

Uighiray  Crossing, 

Must  be  Put  in  Siife  Condition 401 

Care  Required  at 401 

Negligence  of  Driver 401 

Signals  to  be  Given  at 403 

Master  Liable  toSermnf, 

Liable  to  Servant,  when 417 

Duty  Towards  Employes 418 

Bound  to  Employ  Reasonable  Care  and  Skill 421 

Servant  Takes  no  Risks  not  Incident  to  Business 420 

Servant  not  Bound  to  Inquire,  etc 420 

Negligence  in  Employing  Servant 420 

Degree  of  Care  Required 421 

Employe  Assumes  all  Ordinary  Risks 422 

Servant  Having  Knowledge  of  Defects 423 

Servant  must  U^e  Reasonable  Care 423 

Negligence  of  Fellow-Servant 424 

Fellow-Servant  Defined 424 

Duty  to  Make  Rules,  etc 425 

Negligence  of  Defendant  and  of  Fellow-Servant 426 

Of  Municipal  Corporations. 

Slight,  of  Plaintiff,  will  not  Defeat  Recovery 354 

Of  Driver 401 

Municipal  Corporations 864 

Negotiable  Insthuments. 

Presumption  in  Favor  of  the  Holdrr 429 

Presumption  Ciin  Only  be  Overcome  by  Proof 430 

Taken  as  Security — An  Innocent  Purchaser 430 

Not  Taken  in  Payment  or  Part  Payment,  etc 430 
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Negotiablts  Instruments — Confinued, 

Assignee  with  Notice  from  an  ABsignee  without 431 

Indorsement  in  Bhmk 431 

Assignee  after  Maturity 431 

Assignee  before  Maturity  without  Notice,  etc 432 

Assignment  without  Consickrution 4-32 

Assignee  with  Notice  of  Suspicious  Facts 432 

Who  Deemed  a  Bona  Fide  Holder 433 

Af^signee  with  Knowledge 434 

Liability  of  Guarantor  of  Collection  of  Assignor  under  Illinois 

Statute— Note 434 

Liability  Fixed  by  Statufe 434 

Intention  does  not  Govern 435 

Due  Diligence  Defined 435 

Proof  of  Due  Diligence 436 

Suit  Unavailing 436 

Partof Noto  Collectible 437 

Insolvency  of  Maker 438 

Maker  Removed  from  State -    437 

Execution  Returned — No  Property  Found 438 

Insolvency,  How  Proved  Otherwise 439 

Return  not  Conclusive 439 

Execution  from  Justice .• 439 

Possession  of  Personal  Property  Evidence  of  Ownership. .  .439,  440,  441 

Guarantor  of  Payment, 

Liability  of  Indorser  and  Guarantor •  •  441 

Liability  Fixed  by  Contract 441 

Name  of  Third  Person  on  Back  of  Note 442 

Liability  Continues  how  Long — ^Till  Note  is  Paid 442 

Delay  will  not  Release 442 

Consideration  Necesf^ary 443 

What  Agreement  Releases  Guarantor 444 

Subsequent  Promise  to  Pay 446 

Release — Extending  Time 444 

Failure  or  Want  of  Consideration, 

Burden  of  Proof 448 

Consideration  Presumed 449 

Abandonment  of  Claim  Good  Consideration 449 

Claim  must  be  Sustainable 450 

Without  Consideration,  Void,  when 450 

New  Party,  New  Consideration 462 

Obtained  by  Fraudulent  Representations, 

WhatMustbe  Proved 451 

Representation  Must  be  Material 451 

Obtaived  by  Fraud  and  Circumvention, 

Void,  when 451,452 

Fraud  in  Consideration  not  Sufficient 452 

Signing  without  Reading 454 

Mistake  as  to  Legal  Eiiect 454 
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Maker  must  use  Reasonable  Care  to  Avoid,  etc 455 

What  is  Reasonable  Care 455 

Burden  of  Proof 456 

Fraud  may  be  Waived 4o7 

Stolen  or  Wrongfully  Obtained 458 

Maker  Liable,  when 458 

DureRS,  What — Abuse  of  Criminal  Process 459 

Moral  Coercion . . . . , 4ri9 

Lawful  Imprisonment  not  Duress 461 

NOTICK. 

Carrier's  Liability  not  L'mited  by 103 

Of  Exemption  Bindinar  on  Shipper,  whon 102 

Of  Exemption  not  Binding  Shipper,  whpn 102 

To  Municipal  Corporation,  of  Defective  Sidewalks,  Presumed, 

when 875 

Must  have  Actual  or  Constructive  Notice  of  Defective  Side- 
walks  

By  Posession 874 

To  Agent,  Notice  to  Principal 66 

To  Corponition,  How  Given 463 

Facts  Culling  for  Inquir}* 464 

Recitals  in  Deed 464 

Of  Unrecorded  Deed 46) 

To  Agent,  Binding,  when 463 

Option  Contracts — Commission  Merchants 129 

Partnership. 

Who  are  Partners  in  Fact 466 

How  Formed 466 

As  to  Third  Persons 466 

Holding  Oneself  Out,  etc 467 

In  the  Name  of  one  Partner 468 

Test  of  Partnership 469 

Power  to  Bind  the  Firm 469 

What  Acta  do  not  Bind 470 

Partner  Using  Credit  or  Effect*  of 470 

Acts  Beyond  the  Scope  of  Business 470 

Bound  by  Ratification 471 

When  Fraud  of  one  Partner  Binds  the  Firm 471 

Notice  of  Dissolution  Necessary,  when 47 1 

Cannot  Sue  Each  Other  at  Law 472 

When  may  Sue  at  Law 474 

Parties. 

Competent  Witnesses 43 

Not  Compelled  to  Testify— Failure 43 

Testimony  of,  to  be  Weighed  by  Jury 43 

Verbal  Admissions  of.  How  Weighed 4 1, 45. 48 

When  not  Estopped  by  Admissions 46 
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Parttrs — Continued, 

When  not  Bound  by  Offer  to  Compronv'se 47 

Not  Bound  by  Statements  of  his  own  Witness 48 

Capacity  to  Contract 146 

Failing  to  Testify 43 

Passengers  -Common  Carriers Ill 

Payment. 

Part  Payment  in  Full 149 

Part  Payment  by  Strancrers 160 

Giving  a  Note  not  Payment 461 

Peuformance. 

Tender  of 163 

Prevented  by  Defendant 616 

Substa  ntial 618 

Payment,  Condition  Precedent 619 

Peiuurt. 

Charge  must  be  Proved 755 

Proof  to  Authorize  Conviction 755 

Materiality  of  Evidence  Suflicient.  when 756 

One  Witness  Sufficient,  when 756 

Authority  of  Officer  must  be  Shown 757 

Testimony  must  be  Proved  as  Alleged 757 

Must  be  Willingly  and  Knowingly  False 758 

No  Reasonable  Grounds  of  Belief 757 

Onficial  Character  of  Justice  must  be  Shown 758 

That  the  Accused  was  Sworn  must  be  Shown 758 

More  than  one  Witness  Required,  w hen 759 

What  must  be  Proved 759 

Materiality  must  be  Shown 760 

Test  of  Material  ty :.  760 

Plea. 

Of  Justification  in  Libel 

Of  Justification  in  Slander  must  be  Filed  in  Good  Faith 508 

Of  Justification  in  Slander,  How  Proved 505 

When  Plea  does  not  Impute  Crime,  How  Proved 507 

Office  of  the  Plea 608 

Possession. 

What  Sufficient  to  Maintain  Trespass 

Of  Real  Estiite  Presumed  to  be  under  Legal  Title 187 

Right  to,  must  be  Shown  in  Ejectment 180 

Pnma -Facie  Evidence  of  Title 184 

One  First  in  Possession  has  the  Better  Title 185 

Deed  from  Party  Claiming 185 

What  Constitutes,  of  Real  Estate 193 

What  Consti'utes,  of  Woodland 193 

Enclosure  by  Natural  Objects 194 

Not  under  Color  of  TiUe 194 
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Possession — Con  fiunf  d. 

According  to  Bouudiiries  in  Title  Papers 195 

Notice  by 196 

Cy  Personal  Property. 

Change  of,  on  Sale  of — Frauds  against  Creditors 212 

Of  Personal  Property,  Evidence  of  Title 216,  429 

Temporary  Possession  by  Vendor 483 

Sufficient  to  Maintain  Trespass 535,  542 

As  against  a  Wrongdoer 536 

Evidence  of  Title  in  Tro\  er 552 

Temporary,  not  Delivery,  when 660 

Symbolical  Delivery  of 218 

May  be  by  Agent 218 

Of  Growing  Crops 218 

Temporary,  of  Vendee 219 

Possession  Ady  EUSii-^Ej  id  men  t 185 

Prksumptions. 

Of  Innocence 715,  717 

Not  a  Mere  Form 719 

Prescription— -//i^Atray  J? 251 

Principal  and  Aqe^t— Agency 57 

Prosecuting  Attorney. 

Statements  of 624 

Proximate  Cause. 

What  is 274 

Negligence  Charged  Must  be 850 

Public  Ot'PiCER. 

Is  a  Special  Agent 59 

Individual  Members  of  Board  Cannot  Act 68 

Purchaser 

Must  Exercise  Reasonable  Caution 244 

Rape. 

Crime  Defined 762 

Submission  throuprh  Fiar 762 

Child  mider  Lawful  Age 763 

Complaining  to  Others 764 

Consent  Given 764 

Female  Bound  to  Resist 765 

Power  of  Resistance  not  Overcome,  etc 765 

Contact  of  Sexual  Organs  Ncitessary 766 

Character  of  the  Woman  may  be  Shown  to  Affect  Credit 766 

Character  of  Woman  no  Defense. 766 

No  Outcry  Made 767 

Assault  with  1  ntent,  etc 767 

Reasonable  Doubt  as  to  Intent 768 

Ratification. 

What  is 242 
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Ratification — Con  fhi  ued. 

Fraudulent  Purchase  runy  be  Ratified 241 

Act  of  Partner  may  be  Ratified 472 

Of  Agent':!  Acts — Agency 68 

Trespasser  by 540 

Real  Estatb  Bbokeius 127,  128 

Reasonable  Doubt. 

Raised  by  Evidence •  718 

•*       **  Ingenuity  ol  Counsel 718 

In  the  Anarchists*  Case 715,  718,  720 

What  is  Sufficient  to  Raise — Evidence 721 

Receipt. 

Prima  Fade  Correct 54 

May  be  Contradicted 54 

Evidence  of  Goods  in  Good  Order 99 

Notice  of  Exemption  in  Carrier's  Receipt,  when  Binding  on 

Shipper 104 

When  Notice  of  Exemption  not  Binding  on  Shipper. 104 

Replevin. 

When  the  Action  Lies 475 

Right  to  Possession  Sufficient , 475 

Burden  of  Proof 476 

What  Must  be  Proved 476 

Wrongful  Detention,  How  Proved 476 

When  Demand  not  Necessary 477 

Contesting  Plaintiff's  Title,  no  Demand  Necessary 477 

When  Demand  Necessary 478 

Wrongful  Taking  or  Demand  Must  be  Proved 479 

What  Essential  to  a  Demand 480 

Against  an  Officer^ 

Property  Taken  on  Execution % 480 

Execution  Conclusive,  when 480 

Executions  and  Indorsements  Prima  jF'acic Evidence,  when....  480 

When  Demand  Necessary 478 

Levy  on  Interest  of  Joint  Owner 481 

Plea  of  Property  in  A.  and  B ', .  481 

Burden  of  Proof 481 

Plea  of  Property  in  a  Stranger 482 

Possession  Evidence  of  Title 482 

Lien  of  l^bcecution  by  Statute 482 

Fraudulent  Sale  as  against  Execution 483 

Temporary  Possession  by  Vendor 483 

Growing  Crops,  When  Personal  Property. 484 

Levy  on  Growing  Crcips,  and  Taking  Possession , 484 

Building  Personal  Property,  when 485 

Lien  of  Judgment  and  Chattel  Mortjrage ^ 487 

Trover,  Property  Not  Pound 488 

Bailee  Cannot  Deny  Bailor's  Title 488 
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Right  to  Distrain  Cattle  Trospassinsr 489 

Mast  be  Taken  Damage  Feasant 490 

Property  held  under  Replevin  Bond 484 

Plaintiff's  Right  to  a  Part  of  the  Property 485 

Property  of  Minor  Child 485 

Residbncs  and  Domicil. 

Defined. 491 

Domicil  of  the  Husband  that  of  the  Wife 491 

Change  of 491 

ROBBERT. 

Crime  Defined 770 

Facts  Conatitutinj? 770 

Taking  Must  be  by  Force  or  Pear 771 

Property  Must  be  Proved  as  Charged 771 

Verdict  may  be  for  Larceny 772 

What  is  Meant  by  Taking  from  the  Person 772 

Dangerous  Weapon,  etc 774 

SAT.E. 

What  is  a  Contract  of 148 

Of  Personal  Property,  Future  Delivery 160 

Procured  by  Fraud 151,  157 

Contract  of,  may  be  Rescinded  for  Fraud 151 

Contract  of,  may  be  Ratified 241 

Fraudulent  as  against  Creditors 483 

By  Sample,  Implied  Warranty 574 

When  Not  by  Sample 575 

When  the  Title  Passes 493 

Conditional  Sale i 494 

Tranfer  of  Bill  of  Lading 495 

A  Thief  acquires  no  Title,  He  can  Convey  None 495 

For  Future  Delivery. 

Implied  Warranty  of  Kind  and  Quality. 576 

Of  Machine  on  Trial 579 

Self-Defensb — Homicide 703 

Selling  Liquor  without  a  License. 

What  Constitutes  the  Offense 7(50 

Burden  of  Proof  as  to  License 731 

One  Sale,  Delivered  at  Different  Times 731 

Sales  by  Servant  or  Employe 732 

When  Not  Liable  for  Act  of  Servant 732 

Charge  Must  be  Proved  as  Alleged 733 

Agency  Must  be  Proved 734 

Single  Transaction  One  Offense 784 

Sale  to  Minors 734 

Burden  of  Proof  as  to  Written  Order 734 

Knowledge  of  Minority  Immaterial 735 

Knowledge  and  Intent  Material 735 
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Selling  to  a  Person  in  the  Habit,  etc 736 

Meaning  of  *  In  the  Habit  of  Getting  Intoxicated  " 736 

Habit  Must  Exist  at  the  Time 737 

In  the  Habit  of  Drinking,  Not  Enough 738 

Knowledge  or  Criminal  Intent  Necessary 737 

Intent  Necessary , 736 

Drunkenness  Defined 738 
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Sidewalks — Municipal  Corporations 364,  369 

Slandeh. 

Nature  of  the  Action 497 

Malice  and  Damage  Presumed,  when 497 

Malice  Defined 498 

All  the  Words  Need  Not  be  Proved 498,505 

Words  Presumed  to  be  Used,  How 498 

Charge  of  Dishonesty 499 

Charge  of  Adultery,  etc 499 

Charge  of  Arson  by  Inuendo 500 

Charge  of  Murder  by  Inuendo 501 

Words  Must  be  Proved  as  Charged 501 

Words  Not  Spoken  Maliciously 502 

Anger  no  Justification 503 

Anger  in  Mitigation,  when 503 

Slanderous  Words  Explained 504 

Piea  of  Justification,  How  Proved 505 

When  the  Plea  Does  Not  Impute  Crime 507 

Plea  of  Justification  Filed  in  Good  Faith 508 

Office  of  the  Plea  of  Justification 508 

Repeating  Reports 508 

Special  Property 

Defined 536 

Trover,  by  One  Having 533 

In  Malicious  Michief 752 

Statements  op  Counsel 49 

Statute  op  Frauds. 

What  is  a  Promise  to  Pay  the  Debt  of  Another 208 

What  is  not 208 

Contract  not  to  be  Performed  within  a  Yeaf 210 

Streets — See  Municipal  Corporations, 

Appropriation  of 141,  144 

Subscription  Paper, 

Suit  on 158 

Sunday, 

Contracts  Made  on 154 

Seduction 779 

Sureties. 

Signing  Bond  in  Blank 82,  83 
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Takitto  Property  without  Consent  of  Owner 778 

Tender. 

What  Constitutes  a  Valid  Tender 515 

Burden  of  Proving 516 

Made  as  a  Gift  or  Present  not  Valid 517 

Made  on  Condition  not  Valid 517 

Willingness  to  Pay  no  Tender 517 

If  Accepted,  Must  be  upon  Terms  Proposed 518 

Specifying  Objection  a  Waiver  of  Others 519 

Production  of  Money  may  be  Waived 519 

Kept  Good 520 

After  Suit  Brought 520 

Equivalent  to  Payment,  whon 659 

On  Condition  of  Receipt  in  Full 517 

Tender  Waived 621 
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In  Action  of  Ejectment  only  Legal  Title  Involved 180 

One  in  Possession  of  Real  Estate  Presumed  to  have 180 

Can  Only  be  Conveyed  by  Deed 181 

Deduced  from  a  Common  Source 181 

One  Having  Prior  Deed  has  Legal  Title 182 

Possession  Prima  Facie  Evidence  of 184 

First  Possessor  has  Better 185 

Deed  from  Party  in  Possession  Claiming 185 

By  Prescription,  without  Color  of  Title 185 

By  Pax  raent  of  Taxes  under  Color  of  Title 191 

Not  Involved  in  Forcible  Entry  and  Detainer 201 

Trespass — Injuries  to  the  Person 523 

Assault  and  Assault  and  Battery  Defined 523 

Plaintiff's  First  Assault 524 

Aiding,  Abetting,  etc 525 

Evil  Intent  or  Negligence  Required 525 

Expelling  Trespasser 526 

Repelling  Force  by  Force 627 

In  Defense  of  Possession 527 

Self-Defense,  Excessive  Force 628 

Drunkenness  no  Justification 529 

Words  or  Provocation  no  Justification 530 

Words  of  Provocation  in  Mitigation  of  Damages 529 

Degree  of  Proof  Required , 630 

False  Imprisonment. 

What  Constitutes 530 

Who  Liable  as  Joint  Trespassers 531 

When  Not  Liable  as  Joint  Trespassers 632 

Part  of  Defendants  Guilty,  Form  of  Verdict 633 

Good  Faith  in  Mitigation 633 

Exemplary  Damages,  when 634 

Injuries  to  Personal  Property. 

What  Constitutes 534 
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Trespass — Continued. 

What  Possession  Sufficient 535 

Possession  by  Agent 5S5 

Possession  aa  against  Wrongdoer 586 

Special  Property  Defined •  •  586 

Intent  Immaterial 586 

Acts  Prima  Facie  Trespass 536 

Trespass  ab  Initio • 587 

Ju^tincation  by  an  Officer 587 

Property  Taken  on  Execution 588 

What  Constitutes  a  Levy 589 

Levy  Invalid,  when 539 

Officer  Selling  Growing  Crops 540 

Seizure  under  Distress  Warrant 541 

When  Landlord  not  Liable 541 

Exemplary  Damages 542 

Actual  Damages  Only 542 

O^  Real  Estate, 

Actual  Possession  Sufficient,  etc 542 

Trespasser  by  Ratification 540,  548 

By  an  Aorent 543 

Entry  Under  Legal  Process 544 

Abuse  of  Legal  Process " 544 

Entry  Obtained  by  Fraud 545 

Joint  Trespassers 545 

Taking  Personal  Property  an  Aggravation 546 

*^  Domestic  Animals. 

Different  Law^s  in  Different  States — Note 546 

Not  Permitted  to  Run  at  Large 547 

Owner  of  Land  not  Bound  to  Fence,  when 647 

Lawfully  Running  at  Large 548 

Land  Protected  by  Fence 548 

What  is  a  Sufficient  Fence 548 

Escaping  through  Division  Fence 549 

Burden  of  Proof 649 

Entry  through  Plaintiff's  Portion  of  the  Fence 550 

Bound  to  Fence  against  what  Stock 560 

Iroveb. 

By  General  Owner 552 

By  one  Having  a  Special  Property 583 

By  one  in  Possession 553 

What  Interest  Plaintiff  Must  Have 554 

Suit  by  Servant  or  Agent 554 

Burden  of  Proof 555 

Must  Prove  Conversion 555 

Property  Lost  not  Conversion 556 

Negligence  of  Defendant 556 

Demand  and  Refusal  Prima  Facie  Evidence,  etc 556 

When  Demand  not  Necessary 557 
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TfiOvnB — Contwued, 

Willful  Destruction  of  Property  a  Conversion 557 

Title  Claimed  by  Purchase  from  Owner 558 

Tender  Equivalent  to  Payment 559 

When  Title  Passes  without  Payment 559 

Temporary  Possession  by  Vendee 560 

Suit  against  Warehouseman 560 

Warehouseman's  Lien 560 

Tender  Waiver  of  Production  of  Money 561 

Measure  of  Damages — Suit  by  General  Owner 562 

Damages,  one  Having  Special  Property 562 

Damages  by  Lien  Holder 56^ 

Damages — Suit  against  Lien  Holder 563 

Price  Paid  Prima  Fade  Evidence  of  Value 563 

Price  Paid  not  Conclusive  Evidence  of  Value 563 

The  Demand,  What  Constitutes 563 

Demand  by  Agent,  Ground  of  Refusal 564 

Trunk — Common  Carrier 118 

Usury. 

Interest  Forfeited 565 

Presumption  from  Payment  of 565 

Interest  Paid  to  be  Credited  on  Principal 566 

Excess  Paid  as  Commissions 566 

Attempts  to  Evade  the  Statute 567 

Contract  must  be  Proved  as  Pleaded 567 

Note  Given  for  Usury 568 

Note  Growing  out  of  Antecedt^nt  Transactions 568 

Bo«ay?(?«  Holder  of  Note 569 

Verdict. 

To  be  Determined  by  the  Evidence 49 

Must  be  Founded  on  the  Evidence 49 

Forms,  in  the  Anarchists'  Case 716 

Not  Guilty,  Meaning  of 718 

Warbhouseman. 

Care  Required  ot 98 

Trover  against 560 

Lien  of 560 

Warranty. 

By  Agent 59 

What  Constitutes 570 

No  Particular  Form  of  Words  Required 571 

Intention  not  Material,  when 571 

What  Does  not  Amount  to , 572 

Mere  Expressions  of  Opinions  not 572 

Praise  or  Boasting  not 573 

Must  Form  Part  of  the  Contract 573 

Warranty  after  Sale 574 

Sale  by  Sample,  Implied 574 

52 
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Waub  ANTT— Co  n  fin  u  ed. 

Reasonable  Opportunity  to  Inspect,  etc 575 

Sale  when  not  by  Sample 575 

Warranted  Equal  to  Sample 575 

Sale /or  Future  Delivery, 

Implied  Warriinty 576 

Implied,  of  Kind  and  Quality 576 

Implied  of  Manufacturer 577 

Of  Machine  on  Trial 579 

To  be  Returned  within  Reasonable  Time 579 

May  Return  Property  or  Recoup 578 

When  no  Implied  Warranty 579 

When  Purchaser  has  Opportunity  to  Inspect 579 

Fraud  and  Breach  of  Warranty 580 

Of  the  Soundness  of  a  Horse 580 

Defect  must  Exist  at  Time  of 581 

Visible  Defects  not  Warranted  aguinst 581 

Artifice  to  Prevent  Examination 582 

What  Plaintiff  Must  Prove 582 

Measure  of  Damages 583 

OfSkilland  Cure  Implied,  when 805 

Of  Skill  and  Care  of  VVorkman  Implied 613 

WATRncOURSES. 

Defined 585 

No  Right  to  Divert  Ancient  Watercourse 585 

Owner  of  the  Soil,Owner  of  the  Surface  and  Subterranean  Water  586 

No  Right  to  Obstruct  Flow  of  Surface  Water 587 

Prescriptive  Right  to  Obstruct  Flow  of  Water 587 

WiLtisi,  Contesting. 

Who  Mav  Make 590 

Relatives  have  no  Ijegal  Claim,  etc 590 . 

Essentials  of  a  Will 591,607 

Jury  Should  Take  the  Law  from  the  Court 591 

Witnessing— What  Sufficient 591 

Degree  of  Mind  R'^quirod 607 

Less  than  to  Execute  a  Contract 607,  608 

Insanity  or  Unsound  Miyid. 

Issue  to  be  Tried 592 

Burden  of  Proof 592 

What  is  Sound  and  Disposing  Mind 693 

Test  of  Testamentary  Capacity 59 1,  607,  608,  609,  610 

What  is  Testamen  ary  Capacity 594 

Partial  Insanity,  Monomania 595 

Eccentricities 609 

Delusion  Regarding  Wife  or  Child's  Property 596 

Sanity  is  Presumed 596 

Insanity — How  Determined 596 

Settled  Insanity  Presumed  to  Continue 596 

Dninkenness 597 

Drunkenness,  Insanity,  when 597 
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W ir  JJB,  Contesting— Con/i/i ued. 

May  Produce  Insanity 597 

Drunkenness  as  Affectinjf  Testamentary  Capacity 697 

Partial  Failure  of  Memory 598 

Old  Age  Does  Not  Incapacitate 598 

Previously  Expressed  Purposes •  598 

Will  May  be  Referred  to 599 

Expert  Testimony — Hew  Judged 599 

Testimony  of  Subscribing  Witness— How  Judged 600 

Undue  Influence, 

Isbue  to  bo  Tried 600 

No  General  Rule— What  Must  Api)ear 601 

Must  Affect  the  Will 602 

MuiJt  Destroy  Free  Agency 60*2 

Legitimate  Influence,  What 603 

Legitimate  Advice  or  Persuasion 604 

Cannot  Question  Testator's  Motives 604 

Motives  May  be  Inquired  into,  when 604 

Presumption  from  Unlawful  Cohabitation 605 

Effect  of  Groundless  Fears 605 

Provisions  of  VVill  may  be  Considered 606 

Contest  on  Appeal  from  Probate  Court, 

Model  Instructions 606 

Contest  in  Chancery, 

Model  Instructions 608 

Witness. 

One  Sufficient,  when 644,  756,  759 

Credibility  of.  Question  of  Fact  for  the  Jury 31 

Circumstances  Affecting  the  Credit  of 81,  82, 33 

One  Credible  Witness  may  be  Entitled  to  More  Credit  than  a 

Number  of  Others 83 

Jury  Have  no  Right  to  Disregard  the  Testimony  of,  without 

Cause 33 

When  the  Jury  may  Disregnrd  the  Testimony  of 84 

The  Jury  Should  Reconcile  the  Testimony  of,  if  Possible 85 

Credit  of  a  Witness  Depends  on  'I'wo  Things. 34 

A  Fact  is  Proved  if  Reasonably  Inferred 86 

Impeachment  of,.,..^. 86 

Willfully  Swearing  Falsely 86 

Bad  Reputation  for  Truth 86 

Different  Statements  Out  of  Court 37 

Contradictory  Statements  Out  of  Court 88 

Jury  Need  Not  Disregard  Testimony  of  Impeached  Witness..  41 

Contradictory  Statements  Out  of  Court  Explained 88 

Testimony  of,  as  to  Dates 42 

Excused  from  Answering 60 

A  Party  as. 

Testimony  of.  to  be  Weighed  by  Jury 43 

Verbal  Admission  of,  How  Weighed 4 1 

Admission  of,  all  to  be  Considered  Together 45,  46 
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WmiEes — Continued. 

AdmissioD  of,  Jury  may  Believe  Part  and  Reject  Part 45 

Admission  of,  How  to  be  Weighed : . .  4A,  45 

For  a  Corporation,  How  Regarded 44 

Attorney  as 50 

In  Criminal  Cases.  Anarchists*  Case 714 

Experts, 

Medical  Testimony 599 

Woodland — Ejectment 193 

WoKDS  OF  Provocation — Homicide 690 

Work,  Labor  and  Services. 

Implied  Contract 612 

Promise  to  Pay  Implied,  when 612 

Where  no  Price  is  Fixed 613 

Professional  Services,  Price  Implied ; 613 

Warranty  of  Skill  and  Care  Implied 613,  614 

Ordinary  Skill  Defined 615 

Effect  of  Accepting  Work 615 

Usual  Wages  Implied,  when 615 

Not  Bound  by  Acceptance,  when 616 

Entire  Contract, 

Fulfillment  Prevented  by  Defendant 616 

Alterations  of  Plans 617 

Substantial  Performance 618 

Leaving  Employ  without  Good  Cause 618 

Payment  a  Condition  Precedent 619 

Burden  of  Proof 620 

Pretext  for  Leaving 620 

Must  be  Substantial  Cause  for  Leaving 620 

Right  to  Recover  in  Different  States — Note 620 

Rule  of  Damages 621 

Servant  must  Demean  Himself  Respectfully 622 

Leaving  on  Account  of  Sickness 623 

Discharged  or  Compelled  to  Leave  without  Good  Cause 623 

Measure  of  Damages •     623 

Workman  must  Avoid  Unnecessary  Damage 624 

Services  by  Member  of  Family 625 

Stranger  Member  of  Family 625 

Services  of  Child 626 

When  Promise  to  Pay  Child  may  be  Inferred  .• 627 

Emancipation  of  Minor 627 

Minor  can  Disaffirm  Contract,  when 628 

No  Implied  Promise  to  Pay  for  Gratuitous  Labor 628 

Agreed  Price  must  Govern 629 

Contract  Presumed  to  Continue,  when 629 

Evidence  of  Reasonable  Worth 630 

Burden  of  Proving  Payment . ; 630 

Not  Bound  by  Offer  to  Compromise 631 

Effect  of  Pleading  Set-Off ' 631 

Written  Contract  Varied  by  Parol 632 
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